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A NEW EQUITABLE INTEREST IN LAND'* 


In Errington v. Errington | : the Court of Appeal has recognised a 
new interest in land. This is what jourdalists call ‘‘ news,” and 
news moreover that is calculated to excite our admiration or 
our pity according to our individual views upon the underlying 
purpose of the law. To some this judicial adventure will represent 
normal evolution, to others it will smack of blasphemy. It concerns 
that Cinderella of the common law—the licence to enter land for 
a particular purpose. Its immediate, though not its ultimate, origin 
is the view expressed in 1915 in Hurst v. Picture Theatres Ltd.’ 
and supported by high authority in Winter Garden Theatre Ltd. 
y. Millennium Productions Ltd.’ in 1948, that a contractual licence, 
followed by entry into occupation of the land, cannot be revoked 
in breach of contract and that an injunction is available to the 
licensee to restrain such a revocation. There is nothing startling 
in this, but its impect upon the law of real property has been 
stressed by recent decisions. These now make it clear that not 
only the licensor himself, but also his successors in title, except’ 
a purchaser for value of the legal estate without notice of the 
contract, may be restrained from revocation. Thus has it come 
to pass that a licensee may acquire an equitable interest similar 
m certain respects to that arising from an estate contract. 

If, for instance, an employee too old to work is told by his 
employer that he may remain in occupation of his cottage rent 
free for the rest of his life, the position between the parties has 
been described as follows by Sa Raymond Evershed M.R. : 

‘* Since the recent decision.in Winter Garden Theatre Ltd. 
v. Millennium Products. Lid.t I think that although a licence 
of that kind may, apart from the terms of the contract, be 
revoked, it may now be taken that if the landlord, having 
made the arrangement, sought to revoke it, he would be 
restrained by the court from doing so. Thus the result is 
arrived at that the tenant was entitled as licensee to occupy 
the premises without charge for the rest of his days.” * 


* A public lecture delivered on December 8, 1952, at King’s College, London. 
1 52] 1 K.B 200. 

3 5] 1K B. 1. 
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Errington v. Errington * goes further than this, since it illustrates 
the position of a contractual licensee with regard to third parties. 
The facts were these: 
A father, wishing to provide a home for his married son, 
bought a house for £750. He paid £250 in cash and borrowed 
£500 from a building society, the loan being secured by a 
mortgage on the house, and repayable by instalments of 15s. 
a week. The legal estate was vested in him and he was 
responsible for payment of the instalments, but he allowed his 
son and daughter-in-law to go into possession and told them | 
that if they paid all that was due he would convey the legal 
estate to them. He entrusted the building society book to 
the daughter-m-law,and told her not to part with it. He 
died nine years later and by his will left all his property, 
including the house, to his widow. Up to that time the son 
and his wife paid every instalment as it fell due, but the 
son then left his wife and lived with his mother. His wife 
remained in occupation of the house and continued to pay the 
instalments. 
In an action brought by the widow for possession, the first task 
of the Court of Appeal was to determine the status of the son and ` 
wife in respect of the house. In the view of the court they were ° 
not weekly tenants at a rent of 15s. a week, since they lay under 
no binding obligation to pay the weekly instalments; they were not 
tenants at will, since the terms of the bargain precluded their 
eviction as long as they paid the mstalments; but they were 
licensees: with a contractual right to occupy the house «as long as 
they made these payments and with an equitable right to call for 
“the fee simple as soon as they had paid all that was due. Thus, ` 
provided that they continued to observe the terms of the bargain, 
they held an equitable interest that was enforceable not only 
against the licensor personally, but also against his devisee. 

The matter was carried a stage further in Bendall v. McWherter,’ 
- where the Court of Appeal was confronted with the particular case 
of the deserted wife. The rule now established is that a wife who 
is deserted by her husband is entitled qua licensee to continue 
her occupation of the matrimonial home in which she has been 
left. This licence is irrevocable by the husband during the sub- 
sistence of the marriage, though at his instance the court has 
a discretion under section 17 of the Married Women’s Property 
Act to terminate it earlier. Bendall v. McWhirter decided that 
within these limits the licence is effective against the husband’s | 
trustee in bankruptcy. Somervell L.J. and Romer L.J. put this 
on the ground that the husband’s inability to determine his wife’s 
occupancy constitutes a clog or fetter upon his ownership of the 
house and that, since his property pdsses to> the trustee subject 
to all the equities and liabilities which affected it while in his hands, 


a? 


¢ [1952] 1 K B. 290. ° 
7 FoS 1 All B.R. 1307. 
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the house in this case must pass subject to the fetter of the 
irrevocable licence. Denning L.J., while agreeing that this was 
a sufficient ratio decidendi, favoured a more general approach to 
the question. In his view the wife’s right to occupy the land is 
indistinguishable from the similar right of a contractual licensee, 
and therefore she acquires an equitable interest binding to the 
same extent as other equities on the husband’s successors. This 
equation of a licensee’s right with an equitable interest was preferred 
by Jones J. in Ferris v. Weaven,* where ke held that the licence 
of a deserted wife to remain in the matrimonial home was binding 
upon a purchaser for value who had notice of her possessory right. 

This catena of authorities, then, establishes two propositions 
that are better dealt with separately. 

First, there is an equity in a contractual licensee to restrain 
a breach of the contract by the licensor. 

. Secondly, this equity is enforceable against third parties to the 
same extent as any other equitable interest, such as an estate 
contract or restrictive covenant. 

The first proposition rectifies a manifest injustice of the common 
law. A licence, per se, that is, one not associated with a contract 
or with the grant of a proprietary interest, is admittedly nothing 
more than an indulgent permission to enter and make some use of 
land, as, for example, to use it for the temporary storage of goods. 
It does not create, and is not intended to create, any proprietary 
interest, such as a tenancy at will or for years. It is an act of 
benevolence that can be reversed at any moment. It imposes no 
obligation upon the licensor. It merely condones what would other- 
wise be a trespass." As Salmond says in his book on Jurisprudence: 

“If a landowner gives me a licence to go upon his land, 
I have a right to do so in the sense in which a right means 
a liberty; but I have no right to do so in the sense in which 
a right vested in me is the correlative of a duty imposed 
upon him. Though I have a liberty or mght to go on his 
lands, he has an equal right or liberty to prevent me. The 
licence hag no other effect than to make that lawful which 
would otherwise be unla re ee 
But the position is, or at least should be, far different if the licence 
is connected either with a grant of property or with a contract. 
Common Jaw has always readily admitted that it is irrevocable in 
the former case. If it is accessory to the grant of some proprietary 
interest in land or in goods on the land, as for example where the 
. grantee of a right of fishery or the purchaser of growing crops is 
given permission to enter for the purpose of exploiting his interest, 
it is irrevocable so long as the interest to which it is accessory 
remains in being.“ It is coupled with a grant and the licensor 


® [1952] 2 All H.R. 288. 
® v. Sorrell So Vaeugh. 830, 851. 
10 Ju T 247. 


11 W TT ecdbitter B18) 18 M: & W. 888,044. 


° / 


4 THE MODERN LAW REVIEW Vor 16 


cannot derpgate from his grant. Common law, indeed, insists that 
the grant itself should be formally valid, and holds, for mstance, 
that a written contract not under seal allowing a man to shoot 
over land and to take away what is killed is not irrevocable, since 
the grant of a profit à prendre is ineffective unless made by deed. 
But the equitable rule, illustrated in another context by Walsh v. 
Lonsdale,'* now is that a contract to grant an interest is tréated 
as if ib had in fact been performed by the fulfilment of the 
formalities required at daw,’? and that therefore the absence of a 
deed in such a case is no longer fatal. 

At common law, however, though a licence coupled with a grant 
is inviolate, the opposite is the case where all that the licensee 
can rely upon is a contract. His only remedy if the licence is 
abruptly withdrawn in breach of contract is the recovery of 
damages.** It is irrelevant that he has entered the lend and has 
incurred expense in the belief that he will be undisturbed. Whether 
created by deed, whether given for consideration, the licence is 
revocable at the will of the licensor. During its continuance, the 
licensee, of course, cannot be treated ag a wrongdoer while on the | 
land, but he is liable in trespass if he remains there longer than 
a reasonable time after revocation.** In contemplating this attitude 
of, the common ‘law towards contractual licensees, it is difficult to 
disagree with the reflection of an American judge, ‘that it is 
consistent with no system of morals that a party should be let 
off from his contract on payment of a compensation in damages ’’ !* 
and we may add that it is in no way consistent with the English 
principles of equity. Even the early common law had some mis- 
givings on the matter. In a case in 1816 a pauper, acting under 
a licence from the lord of a manor to whom he had agreed to 
pay a quit rent of half a guinea & year, had built a cottage on the 
manorial waste and had lived in it for eighteen months. In holding 
that this was a bare licence withdrawable at any moment, Lord 
Hilenborough said : 

** We cañnot take into our consideration what it may be 
conjectured a court of equity would determine in this case. 
Per aps & court of equity might interfere, but can we say with 
certainty that it would? ”?” ?’ 
Let us, therefore, leave the realm of conjecture and see what courts 
of equity have in fact done to modify a rule, that, however logical 
it may be, is contrary to natural justice. Equity has not failed 
to forge the weapons with which to attack the injustice, though 
the armoury perhaps has remained a little unsystematic. The 


822) 21 Oh D. 4. 
13 Hurst v. Proture Theatres, Ltd [1915] 1 K.B. 1. 
14 Kernson v. Smith [1897] 2 QB. 446. 
15 Wood v. Leadbttter (1845) 18 M. & W. 888. 
18 Ranok v. Kern (1828) 14 E & R. 267; Aigler, Bigelow & Powell, Cases on 
nee 2nd ed., vol 9 
11 R. y brndon-on-the-Hil (1816) 4 M. & S 869, 565. 
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Courts of Chancery have been able.to invoke several loosely related 
principles in their determination to grant specific relief to licensees, 
but their chief weapon has been the doctrine of estoppel by 
acquiescence. One emanation of this is the rule stated by Sir John 
Romilly M.R. in 1858. 

“If one man stand by and encourage another, though but 
passively, to lay out money under an erroneous opinion of 
title or under the obvious expectation that no obstacle will 
afterwards be interposed in the way.of his enjoyment,. the 
court will not t any subsequent interference with it by 
him who formally promoted and encouraged those acts of which 
he now either complains or ‘seeks to obtain the advantage.” ** 

In other words, even a tacit licence is to be regarded as irrevocable 
if it has been acted on by the licensee. Thus, it has long been 
established that though a licence is prima facie revocable, yet if 
the licensee has altered his position for the worse by expending 
money on the faith of the continuance of the licence, he has an 
equity to be relieved against its revocation, though the exact nature 
and extent of the relief will vary with the circumstances. In 
Dillwyn v. Llewelyn : 

A father, without executing any conveyance, put a son in 
possession of a farm and signed a memorandum saying that 
he had done so in order that the son might build a residence 
for himself. The son went into ee of the land and 
laid out £14,000 on the erection of a house. The father died 
two years later and left a will devising all his land to trustees, 
just as the father m Errington v. Errington devised the house 
to his widow. The son claimed the fee simple from the 
trustees. 

In the view of the common law this licence was not coupled with 
a grant, for there had been no grant of any interest and, indeed, 
no contract to make one. Lord Westbury, after showing that the 
son could not claim as a donee, since equity will never interfere 
to perfect an imperfect gift, proceeded as follows : 

‘“ But the subsequent acts of the donor may give the a 
that right or ground of claim which he did not acquire from 
Se as F ee Taa el a e 
of lan and tells him, ‘I give it to you that you may build 
a house on it,’ and B, 'on the strength of that promise and with 
the knowledge of A, expends a large sum of money in building 
a house accordingly, I cannot doubt that the donee wires 
a right from the subsequent transaction to call on the donor 
to perform that contract (sic) and complete the imperfect 
donation which was made. The case is- somewhat analogous 
to that of a verbal as aga not binding origimally for the 
want of the memoran in writing signed by the party to 


18 Rochdale Canal Go. v. King (1858) 16 Beay. 690, 688-84. See also Beaufort 
y. Patrick (1858) 17 rae 60, 74-75; Rameden v. Dyson (1866) L.R. 1 E.L. 
199, 170-71. 

19 (1882) 4 De G.F. & J. 517. 
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be charged, but which becomes binding by virtue of the 

subsequent part performance.” *° 
The Lord Chancellor held that nothing but the grant of the fee 
simple to the son would satisfy the equity that had been raised 
in his favour by his reliance upon the permission to enter the land. 
In effect specific performance was decreed of a promise fallmg 
short of a contract, and decreed, be it noted, not against the, 
promisor himself, but against his successors in title, the trustees. 

A more apt illustration of equity’s attitude towards licences 
is Plimmer v. The Mayor of Wellington,” 1884. In that case: 
In 1848 Plimmer, with the permission of the Crown, con- 
structed a wharf on Crown lands in Welli n Harbour, New 
Zealand. In 1855, ‘the depth of water having fallen, he made 
a jetty which stretched a considerable distance into the 
harbour. Later that year the land was conveyed by the Crown 
to the Provincial Government. In 1856, at the mstance of 
the Provincial Government, Plimmer extended this jetty a 
further 112 feet into the harbour, and for seven years thereafter 
the wharf and jetty were largely used for immigrants and 
charges for this use were paid by the Government. 
The Privy Council held that in the first instance Plimmer occupied 
the land under a revocable licence to use it for the purpose of a 
wharfinger, but that the events of 1856 had rendered the licence 
irrevocable.** Their Lordships put it in this way: 
“ Is it to be said that when he had incurred the expense 
of doing the work asked for, the Government could turn round 
and revoke his licence at their will? Could they, in 18856, 
have deprived him summarily of the use of the jetty? It 
would be in a high degree unjust that they should do so, and 
that the parties should have intended such a result is, in the 
‘absence of evidence, incredible.” * 
Since the revocable licence was indefinite in point of duration, the 
effect of its becoming irrevocable was to entitle Plimmer to an 
indefinite, i.¢., practically a perpetual, right to the jetty for the 
purposes of the original licence, 

Another relevant and even more important case is Beaufort v. 
Patrick, 1858,™ where the facts were these : 

A tenant made a private canal across land that he held 
under a lease for 65 years from one Popkin. Later, “‘ with 
the full consent and approbation of Popkin,” this canal was 
widened and linked up with the Swansea Canal, the construc- 
tion of which bad been authorised by statute. Compensation 
was paid to the tenant for the loss of his rights, but no 
apreement was ever made for buying the interest of the 
Treversioner, Popkin. í l 


20 At p. 6al. j 
31 (184) 9 App.Cas. 699: distinguished in C. P. R. v. The King [1981] A C. 414. 
23 At p. 710. i 
23 At p. 712. 

24 (1858) 17 Beav. 60. 
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The Master of the Rolls, Sir John Romilly, was insistent that 
Popkin, having stood by and permitted the merging of the private 
waterway with the public canal, could neither have recovered its 
possession noT have interfered with its use by claiming that his 
permission was for the duration of the lease only.. Equity would 
not have tolerated his interruption of what he had permitted to 
be done. 
There were, however, further facts involving third parties : 
Before work had begun under the Swansea statute, Popkin 
mortgaged his fee simple to X. As a result of foreclosure 
gs, the mortgaged p sb adel was sold to one Calland, 
who bought with notice of P s acquiescence in the joinder 
of the two canals. Later, Clang died, having devised his 
fee simple to trustees. 
The question for the court was whether the equity precluding 
Popkin from recovering possession of the private canal at the end 
of the lease equally affected his successors in title, the trustees. 
The Master of the Rolls had no hesitation in giving an affirmative 
answer. The testator, Calland, was affected by the equity, since 
he bought with notice of what Popkin had permitted to be done, 
and his trustees could stand in no better position. They must 
receive compensation, but must be debarred from taking possession. 
The principle, then, of these and other decisions,” is that a 
supervening equity arising from the expenditure of money by the 
licensee on the faith of the permission may convert a revocable 
into an irrevocable licence or may make revocation conditional 
on terms imposed by the court. It is akin to the principle 
explained by Lord Cairns in Hughes y. Metropolitan Rathoay ** and 
stressed in Central London Property Trust Ltd. v. High Trees 
House Ltd.*" that if parties have come to a definite arrangement 
involving certain legal results and one of them has therefore been 
led to suppose that the strict rights of the other will not be enforced, 
such enforcement will not be allowed if it is inequitable. If you 
permit me to erect a shed on your land as a temporary ‘store 
for the materials required m the construction of my house, your 
strict legal right is to treat me as a trespasser as soon, for instance, 
as the shed is complete, but to do so is inconsistent with what 
I have been led to expect and will not be permitted by equity. 
This principle established in the nineteenth century is excellent as 
far as it goes, but if it is to operate only where considerable money 
has been expended upon major operations it scarcely goes far enough. 
In the case of a contractual licence of any kind, i.e., one expressly 
given in return for consideration, it is surely inequitable that the per- 
mission to remain on the land should be revocable at the caprice of 
the' licensor, once it has been acted on by the licensee. If a contract 


25 Ramsden v. Dyson (1866) L.R. 1 H.L. 129; Unity Bank v. King (1886) 25 
Beav. 72; Att. Gen. to the Prinos of Wales v. Collom [1918] 2 K.B. 198. 

26 (1877) L.R. AT 499. 

27 [1947] K.B. 
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licenses a music enthusiast to occupy a seat at a gala performance 
of Gounod’s Faust under a conductor of international fame it is a 
strange system of law that tolerates his extrusion before the opera 
begins. To defeat his expectations in this manner is to inflict 
an injury for which damages provide no adequate recompense, 
and if, in the words of Leach V.-C., ‘‘ courts of equity decree the 
specific performance of contracts because damages at law may 
not in the particular case afford a complete remedy,” ** and if the 
settled practice of those courts, as Lord Uthwatt said, ‘‘is to do 
what they can by an injunction to preserve the sanctity of a 
bargain,” ™ it seems clear that a licensor should be restrainable 
by injunction from interrupting the fulfilment of the contract. 
Such a negative decree ig indirectly a decree of specific performance, 
for, though it does not order the licensor to do anything, it prevents 
him from breaking the contract and so ensures its full enjoyment 
by the licensee.*° To grant such a remedy does not necessarily break 
in upon the common law doctrine that a licence is prima facie revoc- 
able, for the particular circumstances may well raise an implied 
promise by the licensor that he will not prematurely withdraw his 
permission. That such a promise may be implied was not pleaded 
in Wood v. Leadbitter ** and was therefore not considered by the 
court. The point was first taken in Hurst v. Picture Theatres 
Lid.’ where a ticket holder who had been ejected from a theatre 
recovered damages for assault. It was not, of course, possible in 
the circumstances for the plaintiff to avoid eviction by obtaining 
an injunction, but that he was entitled to do so was made clear 
by Buckley LJ. 

** Tf the facts here are, as I think they are, that the licence 
was a licence to enter the building and see the spectacle from 
its cammencement until its termination, then there was 
included in that contract a contract not to revoke the licence 
until the play had run to its termimation.”’?* 

As Lord Greene said in the Winter Garden Case the contract must 
first be construed to ascertain whether the licence is revocable at 
all and if so upon what conditions.* Equity will then restrain 
any revocation which is in breach of the contract as so construed.* 
In the House of Lords, Lord Uthwatt expressed his inability to see 
any answer to the proposition of Lord Greene,’* and Lord Simon, 
referring to Hurst’s Case, said : 


28 Udderley v. Dizon (1824) 1 Sim. & St. 607, 610. 

39 Winter Garden Theatre, Ltd. v. Millennium Productions, Ltd. [1048] A.C. 
178, 202. 

30 Jones v. Tankerville ] 2 Ch. 440, 448, per Parker J. 

31 (1845) 18 M. & W. 888. 

33 [1915] 1 K.B. 1. 

33 At p. 10. 

4 Millennsum Productions, Lid. v. Winter Garden Theatre [1946] 1 All E.R. 
678, 880. 

35 At p. 685. 

36 [1048] A.C. at p. 202. 
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‘“ The licence in such a case is granted under contractual 
conditions, one of which is that a well-behaved licensee shall 
not be treated as a trespasser until the event which he has 
paid to see is over.” >T 

This development seems almost inevitable. Once admit that even 
a tacit licence or acquiescence to enter land is not revocable at will 
if the licensee has entered and altered his position for the worse, then 
a fortion the wrongful revocation of an express licence created by 
contract must also be prevented. 

. Thus the rule in equity has come to bé that every contractual 
licence implies a promise by the licensor not to revoke the licence 
im a Manner contrary to the intention of the parties. The scope 
of this implied promise will vary with the particular contract. 
The intention of the parties must be inferred from the circum- 
stances. The inference may be that the licence is to continue 
permanently, as in Plimmer v. Mayor of Wellington; or for the 
licensee’s life, as in Foster v. Robinson; or until the entertainment 
is over, as in Hurst’s Case; or as long as the licensee remains the 
wife of the licensor, as in Bendall v. McWherter; or until a 
reasonable time to withdraw from the land hag been allowed to 
the licensee, as in the Winter Garden Case. 

Such, then, is what may be called the enlarged equity deducible 
from the decisions that begin with Hurst’s Case and end for the 
moment with Ferris v. Weaven, and so far as the parties themselves 
are concerned its validity does not appear to have been impugned. 

But now the second question arises and with it a controversy— 
is the equity to specific performance enforceable against the 
successors in title of the licensor? Does the licensee acquire a 
proprietary, not merely a contractual, right? Is it in accordance 
with principle and authority that the undoubted equity against 
the licensor should rank as an equitable interest enforceable against 
all persons who claim an interest in the land, except a purchaser 
for value of the legal estate without actual or constructive notice 
of the licensee’s right? At least one learned writer in the Law 
Quarterly Review, Mr. H. W. R. Wade, holds it to be unjustifiable 
on several counts. ‘It is,” he says, ‘‘ revolutionary to hold that 
a contract for. a licence (not being a contract for sale or lease, 
or a restrictive covenant) can be enforced against a person not a 
party to it.’?** Perhaps, however, it may be suggested with 
respect that the recent decisions illustrate a peaceful penetration, 
not a revolution. The doctrine of privity of contract was pene- 
trated by the common law courts themselves in Spencer’s Case, 
1688, and by the Court of Chancery in Tulk v. Mowhay, 1848, and 
there seems no reason that what was possible and beneficial in an 
earlier age should become outmoded by the mere passage of time. 

Another criticism made by Mr. Wade is that the list of equitable 


37 Thid. at p. 199. 
38 68 L.Q.K. pp. 888-8. 
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proprietary interests in land should be regarded as closed°’’ and 
that this invention of a new type will unsettle the law of real 
property for many years.*® Similar warnings have been uttered in 
the past, but they have failed to impede the living growth of English 
law. For example, in 1884, Lord Brougham, in holding that a 
covenant which does not run with land at law cannot be made to run 
with it in equity, adorned his judgment with the following homily: 
“í Great detriment would arise and much confusion of rights 
„if parties were allowed to invent new modes of holding and 
enjoying real property, and to impress upon their lands and 
tenements a peculiar character which should follow them into 

all hands, however remote.” ** 
Yet, only fourteen years later, Tulk v. Momwhay invented the 
restrictive covenant, a new interest of remarkable virility that 


nobody then or since has regretted.“ The very suggestion, indeed, 


that there should ever be a closing date for the invention of new 
legal concepts is a little disturbing. If for instance the date 1848, 
proposed in the present context, were to be taken as the end of the 
formative period in the field of contract and tort, some rather glaring 
gaps in the modern law would appear. There would be no tort 
of conspiracy, no independent tort of negligence and no doctrine 
of frustration. 

A further stricture on the raising of a contractual licence to the 
status of a proprietary interest is that it will impede the investiga- 
tion of title. It is feared that a purchaser may have to investigate 
an infinite variety of incumbrances and may often be ignorant of 
some fancy or imaginative transaction to which he is a stranger.“ 
But the rights of a licensee will in fact be readily discernible. It is 
true that a contractual licence is not registrable as an estate 
contract, since it can scarcely be described as a contract by an 
estate owner ° to create or convey ”’ a legal estate. Nevertheless, 
a licensee cannot claim an equitable interest unless he bas entered 
the land, and entry will make knowledge of his rights available to 
others, for it is elementary that if a purchaser fails to make 
inquiries of those in possession, whether as tenants or occupiers, 
he is affected with notice of all equities enforceable by an occupier 
against the vendor.** 

The crux of the matter, however, is to test the soundness of 
Errington v. Errington by reference, first to ea peniency; secondly 
to principle and authority. 

Expediency certainly requires that a licence which is specifically 
enforceable against a licensor shall also be enforceable against his 


2% Ibid. p. 848. 

40 Ibid. p. 849. 

41 Keppell v. Batley (1884) 2 My. & K. 517, 586. 

42 Tt 1s curious that the decision excited no comment in the law journals of the 
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successors in title. Equity is said to do nothing in vain, but her 
power to issue a decree against a licensor will obviously be paralysed 
if, though liable in damages, he can discharge the land of its 
equitable burden by a conveyance of the legal estate to a purchaser 
with notice. This cynical plan was hatched by the licensor in Ferris 
yv. Weaven,** but met the fate that it deserved. 

As regards principle, we may start with the rule, established as 
early as 1668,** that the right to specific performapge*t Fapt ee 


party who has made what is now ett an. estate gt Shire OU aoe neS N 
able against his successors in title. If, said Ig ars nboroug AN 
the successor “‘ is a purchaser with notice hem ex able ee b 


equity, stands in his place and is bound to aguy Paa eh aperin < ~Y 
he represents would be bound to do by the de rhe 'questjof,: ` 

then, is whether there is authority for the v Re tb ne ra 
contractual licensee, if it is specifically enforce NN rStoctad +t 

the same extent. That abundant authority exists seems undeniable 

if we observe the evolution of the law as reflected in the decisions 


already discussed. The argument may be summarised 
propositions : SARs 


First, the nineteenth-century cases, such as Plim 
Wellington Corporation, recognise that a licensee who has fee 
the land with the acquiescence of the licensor, and has altered his 
position for the worse, possesses an equity to specific performance 
against the licensor personally. In these early cases the acting on 
the licence has been confined to the expenditure of money. 

Secondly, this equity has been enlarged by decisions in the 
present century. It is no longer measured by the mere expenditure 
of money on the land. As a result of the obvious approval given 
in the Winter Garden Case to Hurst’s Case, every contractual 
licensee who has entered into occupation of the land has an equity 
against disturbance until the purpose for which the licence was 
granted has been fulfilled or until the agreed time for its con- 
tinuance has elapsed.** 

Thirdly, the nineteenth-century authorities, such as Dillwyn v. 
Llewelyn and Beaufort v. Patrick, establish that the equity based 
on the acquiescence of the licensor binds his successors in title to 
the same extent as an estate contract or any other equitable 
interest. 

Fourthly, the enlarged equity of the present century is nothing 
more than an expansion of that created by the earlier authorities 


45 Supra, note 8. 
46 Taylor v. Stubbert (1794) 2 VesJun. 487, 490. ‘ 
47 Davie v. Beardsham (1668) 1 Ch.Oes. 80. 
48 Per Lord La 946] 1 All H.R. 678, 680; per Lord Simon [1948] A.O. 178, 
191. At ae rd Uthwatt, aa ta refusing to discuss the correctness of 
ase, proceeded to approve a le there affirmed: ‘' A licansse 
who has refused to accept the wrongful re ton of the bargain ule 


involved ın an unauthorised revogation of fho licence, is 
S hoo. No 254 EA 


ap POE AE AOO Ra eoe NDO 
U Bate....... Perens 









a: 


` 
e 





12 THE MODERN LAW REVIEW VoL. 16 


é 


and therefore it is of precisely the same nature and, as regards the 
persons against whom it is enforceable, on precisely the same 
footing as its progenitor. 

Thus the truth would seem to be that a licence is prima facie 


personal and does not bind the land,“ but if fortified by an equity - 


to specific performance it binds the land in the hands of all persons 
except a purchaser for value of the legal estate without notice. 

In eonclusion a final glance may be taken at Errington v. 
Errington. Even if it is fallacious to regard the present rule that 
a contractual licence cannot be revoked in breach of contract as an 
expansion and enlargement of the older equity, nevertheless the 
facts raised as clear an example as could be desired of estoppel by 
acquiescence. The licensees, with the acquiescence, indeed at the 
instigation, of the licensor had entered the land and had made 
payments exceeding £850 on the assumption that their permissive 
occupancy would not be disturbed. It would, therefore, be a 
heroic task to contend that the facts differed in substance from 
those in such cases as Dillwyn v. Llewelyn or Beaufort v. Patrick. 

This, however, does not conclude the matter. It is said that 
Errington v. Errington is contradictory to King v. David Allen & 
Sons °° in the House of Lords in 1916, and to Clore v. Theatrical 
Properties Ltd.“ decided by a strong Court of Appeal in 1986. 

The former can be quickly dismissed. At the time of the action 
the subject-matter of the licence, a picture theatre, was not even 
in existence, and one of the admitted essentials of a licensee's 
equity to specific performance is that he should have entered into 
occupation of the premises. 

In Clore’s Case the facts were these : 

A agreed under seal to grant to B the front of the house 
rights in his theatre, i.e., the right to use the refreshment 
rooms. Later A transferred the theatre to X, B assigned his 
rights to Y. 

The Court of Appeal held that Y could not enforce his rights 
against X, since the original transaction was a contractual licence 
enforceable only between the contracting parties. 

This decision is a more formidable obstacle than King v. David 
Allen & Sons, since the licence had been acted on fdr many years, 
but it exhibits certain features that expose it to criticism. The 
most remarkable of these is the paucity of authorities cited to the 
court. The report mentions neither the nineteenth-century 
decisions based on the expenditure of money by a licensee with 
the acquiescence of the licensor nor Hurst v. Picture Palaces Ltd. 
Assuming that the principle laid down by the older decisions has 
been correctly stated in this article, it is difficult to believe that 
had it been canvassed it would have been rejected by the court. 


. Foster (1806) 1 H. & N. 87. 
O. BA. 
All H.R. 483 
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The principle, as we have seen, is that a man wha has acted to 
his prejudice upon the faith of an expectation created by another 
may insist that his expectation shall not wilfully be frustrated. 
Both these essentials were satisfied in Clore’s Case. The licence 
had expressly created the expectation of undisturbed occupation ; 
the licensee had acted to his prejudice by laying out considerable 
sums upon the installation and maintenance of the necessary equip- 
ment. Thus the act that qualified him for relief was the expenditure 
of money, the very act that was the decisive factor in the earlier 
cases, and whether the expenditure is devoted to the widening of 
a canal as in Beaufort v. Patrick or to the installation of equip- 
ment, and whether it is great or small in amount can scarcely be 
regarded as relevant considerations. 

A further point of some significance is that Clore’s Case was 
decided in 1986, several years before the more favourable attitude 
towards contractual licensees adopted in Hurst’s Case had received 
powerful support from the Court of Appeal and the House of Lords 
in the Winter Garden Case. f 

If, then, Errington v. Errington is viewed in its true perspective, 
it seems to be nothing more than a reasonable expansion of the 
equitable principle that a contractual and specific claim to specific 
land is enforceable against third parties to the same extent as any 
other equitable interest. This principle has long been applied to 
the estate contract. It has now been extended to the contractual 
licence. l 

G. C. CHESHIRE * 


r” Reader ın Real Pro to the Council of Legal Education; sometime Vinerian 
Professor of English Law in the Unrversify of Oxford. 


THE SHOCK CASES AND AREA OF RISK 


In his classic essay on university politics, ‘‘ Microscosmographia,”’ ' 
Professor Cornford discussed the various arguments which can be 
advanced in favour of doing nothing. Of these, he said, the most 
important is the thin end of the wedge argument’: 

“ The Principle of the Wedge is that you should not act 
justly now for fear of raising expectations that you may act 
still more justly in the future—expectations which you are 
afraid you will nőt have the courage to satisfy.”’ 

With slight modifications, this argument has at times proved 
not unpopular in legal circles, but instead of referring to “a. 
wedge ’’ lawyers are inclined to speak of ‘* opening a wide feld,” 
which they tend to regard with some alarm. It is difficult to see 
why, if the field should prove to be a fertile one, this process should 
be considered with such disfavour. On the other hand, if it should 
prove, as is generally the case, only of limited extent, then the 
exaggerated fears have been unnecessary. A striking illustration 
‘of the effect of this fear can be found in the brief history of the 
shock cases, as they have been called, which have tended to vary 
in spirit from extreme caution to hesitant experimentation. 

The history begins with an illustration of extreme caution, 
because, in Victorian Railway Commissioners v. Coultas,’? the Privy 
Council allowed an appeal from the Suprefne Court of Victoria 
. which had held that the respondent, who had received a violent 
shock owing to the negligence of the appellants, was entitled to 
damages for the physical illness which had resulted. The Privy 
Council held that such damages could not be considered ‘‘ a conse- 
quence which in the ordinary course of things would flow from the 
negligence of the gate-keeper.’? This, as has been frequently 
pointed out, is an odd conclusion, because it is not surprising that 
a woman, who has escaped death by inches, should receive a shock 
causing her physical injury. The true ground of the case can be 
found in the fear that a dangerous precedent would be created if 
nervous shock were recognised as a cause of action. Sir Richard 
Couch, in delivering the judgment of the Board, said‘: 

‘“ Not only in such a case as the present, but in every 
case where an accident caused by negligence had given a 
person a serious nervous shock, there might be a claim for 
damages on account of mental injury. The difficulty which 
now often exists in case of all physical injuries of deter- 
mining whether they were caused by the negligent act would 


1 4th ed., 1949. 
2p 1. 
3 fissg) 18 App.Cas. 299, 
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be greatly increased, and a wide field opened for imaginary 
claims.” 

Their Lordships pointed out that there was no previous case on 
this point, and they declined to establish a precedent. At first 
sight, the absence of precedent is a strong argument against such 
a cause of action, but there are two possible explanations for it. 
The first is that, even under modern conditions, the number of 
instances where a person is made physically ill owing to a shock 
seems to be strictly limited. A mere temporary upset would 
obviously not be sufficient to found a cause of action so that it 
would be necessary to prove that a serious illness had resulted. In 
the past, before the mechanical development of the nineteenth 
century had taken place, the number of instances where shock had 
caused an illness must have been even more limited: Moreover, in 
those days the medical profession would have found it more difficult 
to establish a connection between the shock and the physical result 
than it would at present with the increase of modern knowledge on 
this subject. The second explanation is the technical one that 
trespass to the person involves some physical impact. This physical 
impact having been established, the court never had any difficulty 
in recognising that pain and suffering could constitute an element 
of damage, but in the absence of physical impact, it was more 
difficult to determine what tort had been committed merely by 
giving a mental shock to another. It was not, therefore, until the 
action on the case for negligence became recognised as an indepen- 
dent tort that there was a convenient pigeon-hole in which it could 
be placed. Even today this problem is still of academic difficulty 
although, since the abolition of the forms of action, it is no longer 
of practical importance. On this point Professor Winfield has 
said *: ** It is not clear from the authorities whether nervous shock 
is a substantive tort or a particular instance of damage flowing from 
the commission of some particular tort.” 

The Coultas Case was received with little enthusiasm, and, as it 
was a decision of the Privy Council, it was never regarded as 
binding on the English courts. In 1897, in Wilkinson v. Downton,* 
Wright J. held that the defendant who had, as a practical joke, 
told the plaintiff that her husband had been seriously injured in an 
accident was liable for the illness she suffered owing to shock. The 
learned judge stated the grounds for his conclusion in a single 
sentence 7: ‘* The defendant has... wilfully done an act calculated 
to cause physical harm to the plaintiff—that is to say, to infringe 
her legal right to personal safety, and has in fact thereby caused 
physical harm to her.’’ It is important to note that in this case 
(a) the defendant intended to give the plaintiff a shock, although 
he obviously did not intend the serious consequences that followed. 


5 Law of Torts, 5th ed., 1950, p. 78. 
€ [1897] 2 Q.B. 57. 
7 pp. 58, 59. 
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No question could, therefore, arise whether or not the defendant 
could reasonably foresee that his wrongful act would cause a shock 
to the plaintiff. The fact that he acted wilfully established his fore- 
sight. It is for this reason that the wilfulness of his act constituted 
an essential element in establishing his liability. (b) The shock 
which the plaintiff suffered was not due to any fear of injury to 
herself, but was due to fear of the injury which her husband had 
suffered. These two points are of importance when the law as a 
whole has to be considered. 

The case which, however, may be said to have finally estab- 
lished ‘shock as a cause of action was Dulieu v. White.* In this 
case the defendant’s pair-horse van, which had been negligently- 
driven, broke into a public-house belonging to the plaintiff’s 
husband and frightened her while she was standing behmd the bar. 
As a result she suffered a miscarriage. There was little or no 
discussion concerning the area of physical risk, the court reaching 
the conclusion that * ‘the legal obligations of the driver of horses 
are the same towards the man indoors as to the man out of doors.’’ 
Kennedy J. stated that the duty of care was owed to “ either 
persons lawfully using the highway or property adjoining the 
highway or persons who, like the plaintiff, are lawfully occupying 
that property,’’ but it was not necessary for him to consider the 
further question whether such a duty would have existed to 
persons who lived some djstance from the highway. Thus, if the 
horses had jumped a fence and injured a person a quarter of a mile 
away it is difficult to believe that the learned judge would not have 
held that such a person had a cause of action. The area of foresee- 
able risk must in every case be a question of fact depending on the 
patticular circumstances. This is a question which is not peculiar 
to the shock cases, bul arises whenever reasonable foresight is at 
issue. *° 

The only question in the Dulieu Case was whether a physical 
injury caused by a mental shock could sustain a cause of action. 
Kennedy and Phillimore JJ. both reached the conclusion that there 


* [1901] 2 K.B. 669. 
* p. 672 


16- Phare discussed this question in m ‘article " The Palegraf Osse, in Hasays 
in Jurisprudence and the Common Lew, 1981. In that case a railway guard 
in assisting a passenger to board a tram negligently knocked a package from 
his arms. A violent eee followed, the package having contained fire- 
works, of which fact the guard was ignorant. The concussion knocked over 
some scales standing a considerable distance away, and in falling they injured 
the plaintiff. The New York Court of Appeals held by a majority that the 
laintiff did not have a cause of action as the guard could not reasonably 
ve foreseen thet his negligent act might injure the plaintiff. It is clear 
that if the guard had known that the package contained fireworks then the 
defendant railway company would have bean leble. This case is authority 
for the view that there 1s no such thing as an absolute area of risk. It 
depends on the nature of the ınjury that may be caused, and on the reasonable 
. foresight of the asfor, haying ek tp his knowledge of the circumstances. 
Thus the area of risk of aon injury may extend to only X yards, while 
the aree of risk of emotions may extend to Y yards. 
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was such a duty where the damage followed reasonably and 
naturally from the shock. Kennedy J. rejected the view expressed 
in the Coultas Case that it would be dangerous to recognise such a 
cause of action *!: 

- “I should be sorry to adopt a rule which would bar all 
such claims on grounds of policy alone, and, in order to 
prevent the possible success of unrighteous or groundless 
actions. Such a course involves the denial of redress in 
meritorious cases, and it necessarily jmplies a certain degree 
of distrust, which I do not share, in the capacity of legal 
tribunals to get at the truth in this class of claim.’ 

Having reached this conclusion, Kennedy J. seems, however, to 
have felt that the door must not be open-too wide, and therefore 
he held that the only shock which could be recognised was one 
relating to the person himself. He said *: ‘‘ The shock, where it 
operates through the mind, must be a shock which arises from a . 
reasonable fear of immediate personal injury to oneself. A has, I 
conceive, no legal duty not to shock B’s nerves by the exhibition 
of negligence towards C, or towards the property of B or C.”- This 
limitation the judge based on the grouhd that it was not “‘ reason- 
ably or naturally to be expected’? that a person would be 
injuriously affected by seeing the injury of another. The learned 
judge, who had cited Wilkinson v. Downton with approval, did 
not explain at any length why it was reasonable and natural for a 
wife to receive a shock when hearing of her husband’s injury but 
not natural for her to do so when actually seeing the accident. He 
held that in the Wilkinson Case the defendant had intended to 
cause a shock, but that where the shock was not intended, as in 
Smith v. Johnson & Co. (unreported),™* *‘ the defendant neither 
intended to affect the plaintiff injuriously nor did anything which 
could reasonably or naturally be ewpected to affect him injuri- 
ously.” It is this conclusion which is assumed to be self-evident 
in the words I have italicised which, with all respect, is open to 
question, for if A kills B in the presence of C it may be suggested 
that it is reasonable and natural to expect C to suffer a shock which 
may affect him injuriously. 

` In his concurring judgment, Phillimore J. makes the interesting 
point that the fact that the plaintiff was not on the highway might 
strengthen her claim to a cause of action because ™ ‘it may be (I 
do not say that it is so) that a person venturing into the streets 
takes his chance of terrors.” The shock which the plaintiff received 
was all the more severe because she could hardly have foreseen that, 
sitting behind the bar, her safety would be endangered by a 


runaway horse. 
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In 1919 the Court of Appeal, in Janvier v. Sweeney,’** followed 
Wilkinson v. Downton when it held ‘that an intentional false 
accusation against a third person which shocked the plaintiff to 
such a degree as to cause a severe physical illness could ground a 
cause of action. Here again it must be noted that the plaintiff's 
fear was not for herself, but for a third person. Bankes L.J. 
accepted the principle!" ‘that terror wrongfully induced and 
inducing physical mischief gives a cause of action.” There is no 
suggestion here that the terror must be terror of personal injury, 
and that such terror cannot ground a cause of action if the person 
who has suffered it is outside the area of physical injury. 

In 1925 the much-disputed case of Hambrook v. Stokes Bros.” 
was decided by the Court of Appeal. The plamtiff sued under the 
Fatal Accidents Act for the death of his wife caused by the negli- 
_ gence of the defendants whose unattended lorry had run down a 
steep street, The street took a bend at the end so that she could 
not see what had happened to her children from whom she had just 
parted, but who, as she knew, were in the street. All that she saw 
was the lorry turning the bend and running into a wall. Fear that 
her children hed been injured gave her a shock which so injured her 
that she became ill and later died. It is important to note that, 
although the woman had not herself seen the lorry pass her 
children, nevertheless, as Bankes L.J. said '*: ‘< The shock resulted 
from what the plaintiff’s wife either saw or realised by her own 
unaided senses, and not from something which someone told her.” 
He held that it was a normal consequence of the defendants’ negli- 
gence that a mother, knowing that her children were in such peril, 
would receive a shock, and that this was sufficient for the purpose 
of the action. It was not necessary for a person to fear merely 
for his or her own gafety. The learned Lord Justice did not discuss 
the question whether or not the woman was within the area of 
physical risk, as the defendant admitted negligence on this point. 
Atkin L.J. apparently placed greater emphasis on the matter of 
physical danger to the woman herself. He said ™: “I agree that 
in the present case the plaintiff must show a hrcach of duty to her, 
but this he shows by the negligence of the defendants in the care 
of their lorry.” This suggests that the learned Lord Justice 
reached his conclusion on the ground that the plaintiff’s wife was 
within the area of physical risk, but it does not follow from this 
that he would have held that the area of emotional risk was 
insufficient for this purpose if the question had fallen for decision. 
It is not even clear whether the mother was in fact subject to 


16 [1919] 3 K.B. 816. 

‘IT p. . It ıs of interest to note that Bankes L J. delivered the leading judg- 
ment in Hambrook v, Stokes, infra. 

18 [1925] 1 K B. 141. 
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physical danger herself as the runaway lorry might not have been 
able to negotiate the bend. Sargant L.J. dissented on the ground 
that, as the fear of the woman was due to the danger to her children, 
the damage suffered was “* not within ordinary or reasonable expecta- 
tion.” He distinguished the Wilkinson Case on the ground that 
there the wrongdoing had been intentional. He held that the duty 
of the defendant was limited °! ‘‘ to control his vehicle so as to 
avoid causing physical injury to those on or near the highway.” 
A threat to his own safety would constitute a direct interference 
with the personality of a person on the highway, but a threat to the 
safety of someone else would have no such effect. 

In 1989 the Court of Appeal decided the remarkable case of 
Owens v. Liverpool Corporation.” In this case a tram belonging 
to the defendants negligently ran into a hearse, with the result that 
the plaintiffs, who were mourners in the next carriage, received 
such emotional shocks that they became ill. The court held that 
they were entitled to recover as they belonged to a class of society 
which would be particularly affected by such an event. It is 
Important to note that in this case the plaintiffs were apparently 
within the area of possible physical injury. In Bourhdl v. Young” | 
the House of Lords overruled the Owens Case, not on the ground 
that the plaintiffs were outside the area of risk, but on the ground 
that it was not reasonably foreseeable that an ordinary person 
would receive a shock of such magnitude as to cause illness from . 
such an incident. Lord Wright said that“ ‘“‘the particular 
susceptibility there was to my mind beyond any range of normal 
expectancy or of reasonable foresight.” This shows that the ‘‘ area 
of physical risk’’ doctrine is not necessary for the purpose of 
enabling the courts to‘reject extravagant claims. The ordinary 
reasonable foresight doctrine will give sufficient protection in such 
cases. 


In 1942 in Bourhill v. Young ™ the House of Lords held that the ` 


respondent, who was the executor-dative of fhe late John Young 
who had been Killed when his motor-cycle collided with a motor- 
' car, was not liable for the shock suffered by the pursuer-appellant. 
This may be said to be one of those cases where the decision 
is so obvious that it is not necessary for the judges to analyse their 
reasons in the greatest detail, with the result that there may be 
dicta which give rise to trouble in future cases.** The pursuer, who 
had alighted from a tram, heard a motor-cyclist passing on the other 


31 p. 162. 
23 [199] 1 K.B. 804. 
3 ~ Tee] A.O. 92. 
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side, and then there followed a loud noise which was due to the 
motor-cyclist’s collision with a motor-car. Thereafter she saw 
blood on the roadway as a result of the accident. The noise and the 
sight of the blood gave her such a shock that she suffered a mis- 
carriage. Tt is clear from the Judgments that the pursuer was never 
in any danger herself nor was the shock she suffered based on fear. 
It was based, as Lord Thankerton pointed out 7”: “ Merely on the 
sound of the colision.” Similarly, Lord Russell of Killowen said ** : 
‘‘ She was frightened by the noise of the collision.” He added that 
he was unable to see how anyone could reasonably anticipate that 
“í the resultant noise would cause physical injury by shock to a per- 
gon standing behind the tramcar.’’ Lord Wright pointed out that ** : 
‘t She merely heard a noise which upset her without her having any 
definite idea at all.’ Lord Porter said *°: “In order, however, to 
establish a ‘duty towards herself, the appellant must still show that 
the cyclist should reasonably have foreseen emotional injury to her 
as a result of his negligent driving and, as I have indicated, I do 
not think she has done so.’ Later,’! he pointed out that: “* No 
exceptionally loud noise or particularly gruesome sight is alleged.”’ 
It is of the greatest importance to note that the foresight which 
Lord Porter requires is foresight that emotional injury may be 
caused to the plaintiff. This obviously is not the same thing as 
foresight concerning direct physical injury, although in most cases 
they will coincide. It was not necessary in the Bourhill Case to 
` distinguish between the two because the plaintif, who was behind 
the tramcar, was both physically and emotionally outside the area | 
of the accident as she was not in any personal danger and also she 
could not see what was happening to other persons. It is submitted 
that it is reasonable to interpret the judgments in the Bourhill Case 
as being concerned only with foresight of emotional injury. 
There are, however, a number of dicta in the Bourhil Case. 
which give support to the ‘‘ area of physical injury ” view. Thus 
Lord Thankerton said **: “I shall confine myself to the question 
of the range of duty of a motor-cyclist on the public road towards 
-other passengers on the road,” and Lord Macmillan accepted Lord ` 
Jamieson’s conclusion in the court below that*: “The duty of a 
driver js to use proper care not to cause injury to persons on the 
highway or in premises adjoining the highway.” It may be 
suggested that this limitation of a driver’s duty may be too narrow 
in those cases in which the driver ought reasonably to foresee that 
his negligence may injure persons neither on the highway nor in 
adjoining premises. Thus if a driver of a car has been warned that 
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a lorry carrying a load of high explosives is driving on the highway, 
and he nevertheless negligently collides with it, it is submitted that 
his executors will be held responsible for damage done not only to 
those in adjoining premises but also to those within the range of a 
high explosive. These dicta can hardly have been intended as a 
considered pronouncement that in no case can there be recovery 
for an emotional injury unless the person who has suffered the 
shock was also in physical danger, because this was not ay 
for the decision of the case. ° 

This point has, however, arisen in the recent cåse of King v. 
Phillips.™* In that case the plaintif was at an upstairs window 
when she heard a scream which she identified as that of her little 
boy. At s£ distance of some 70 or 80 yards she saw the defendant’s 
taxi-cab backing on to the tricycle belonging to her son, but she 
could not see him. She ran down into the roadway where she met 
him running towards her, he having suffered only a very alight 
Injury. As a result of the shock the mother became ill. The 
defendant did not deny that he had been negligent in backing his 
cab without looking, but he argued that he could not be held Hable 
to the mother having regard to the conclusion reached in Bourhill 
y. Young.** McNair J. accepted this argument saying **: 
‘“ Applying these principles, I have reached the conclusion that in 
the particular circumstances of this case it cannot be held that the 
driver of the taxi (or, to adopt Lord Wright’s expression, the 
reasonable hypothetical bystander) could reasonably have antici- 
pated that to back the taxi in the way it was backed, admittedly 
negligently, vis-à-vis the small boy, would cause the injury com- 
plained of or any other injury to the boy’s mother in her home 
some 70 or 80 yards away. The mother, in my judgment, was 
wholly outside the area or range of reasonable anticipation.” If 
the area of risk in the shock cases is limited to the area in which 
physical injury to the person who receives the shock ought to have 
been in the contemplation of the defendant, then it is clear that the 
mother was never within that area. On the other hand, if the 
necessary foresight is concerned only with foresight that a person 
may receive a shock when witnessing an accident or by beco 
immediately aware of it by his own senses, as in the Hambrook 
Case,*" then anyone within eyesight or earshot is within the 
required ‘‘ emotional’? area. Thus in the King Case the mother, 
although at a considerable distance, both heard and saw the 
accident which threatened the life of her:son. She was, therefore, 
more closely connected emotionally with the accident than was the 
mother in the Hambrook Case, although she herself was never in 
any physical danger as the latter may have been. 


u [1052] 2 T.L.R. 277. 
33 Supra, n. 28. 
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This brings us to the main problem which remains in the shock 
cases. If the cause of action is damage due to the unlawful 
infliction of a shock, why should the area of possible physical 
` injury be relevant? A woman standing at the window of a second- 
floor room is just as likely to receive a shock when witnessing an 
accident as she would be if she were standing on the pavement. 
To say that the careless driver of a motor car could not reasonably 
foresee ‘such a self-evident fact is to hide the truth behind a fiction 
whieh must disappear’ as soon as we examine it. The driver 
obviously canhot foresee that the woman at the window will receive 
a physical injury, but it does not follow from this that he cannot 
foresee that she will receive a shock. As her cause of action is 
based on shock it is only foresight of shock which is relevant. I 
believe that the confusion between foresight of emotional mjury 
and foresight of physical injury is due to four reasons which are not 
always recognised. j 

The first reason is that in most cases the foresight concerning 
emotional injury and that concerning physical injury are identical, 
with the result that the courts tend to assume that this must be 
true in all cases. The result is that a test which is applicable to 
a physical injury is regarded as equally applicable to an emotional 
one, although, in fact, there may be no connection between the 
two. 

The second reason is that before the emotional injury was 
recognised as a separate tort, it was given recognition only as a 
type of damage resulting from a physical injury. In these cases 
shock followed the physical injury, while in the cases with which 
we are concerned physical injury follows the shock. Although there . 
is an obvious and fundamental difference between the two, never- ~ 
theless it has been difficult for the courts to rid themselves of the 
idea that in some way or other the shock which the person has 
suffered must be connected with some pre-existing physical injury 
or danger to himself. 

The third reason is the old argument concerning “‘ the wide 
field,’’ expressed in a novel manner. It is suggested that unless the 
person who receives the shock is himself within the area of physical 
danger, then anyone, however far away and unconnected with the 
accident, might bring such a claim. This point was made in the 
American case of Waube v. Warrington,** in which the Wisconsin 
Supreme Court held that a woman, who received a fatal shock when 
she witnessed from the window of her house an accident in which 
her son was killed, was outside the area of reasonable foresight on 
the part of the defendant driver because she herself was not within 
the area of physical harm. In supporting this conclusion Professor 
Magruder has said **: ‘* To impose liability in Waube v. Warrington 
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it would have been necessary to predicate a duty of care so to 
operate an automobile as to avoid unreasonable risk of shock or 
emotional distress to others not in the field of physical danger 
through impact. The court rightly appreciated that this would 
greatly enlarge the extent of the duty of care.” With all respect, 
it is doubtful whether the area would be enlarged to any appre- 
ciable extent by holding that the negligent driver ought to be held 
responsible in these circumstances, but even if this conclugion did 
extend the duty of care, this would not be a persuasive argument 
against such an extension. If it is reasonable and just that a person 
should be held liable in such circumstances, why should he escape’ 
liability merely because there is a possibility that others, in similar 
circumstances, will also be held Hable? H it is argued that such 
an extension may lead to illegitimate claims, the answer is that 
similar fears, expressed when shock was first recognised as a cause 
of action, have proved to’ be groundless. Fear is an unsatisfactory 
foundation on which to build a legal doctrine. 

The final reason is that the “‘ area of physical risk ’’-seems to 
give a scientific or mechanical answer to the scope of the defen- 
dant’s responsibility. It becomes a simple question of physical 
measurement. ‘This emphasis on physical tests is related to the 
nineteenth-century desire to equate the law with the physical 
sciences, but all such tests have proved illusory. The measure of 
legal responsibility' must still depend on a value judgment, and 
this cannot be answered satisfactorily by measuring the number of 
yards which separate the defendant from the person who has 
suffered an injury from his act.** It is submitted that the anly 


Ce ee the House of Lords held 
that a wife had no right of action for loss of the consortium of her husband. 
In his speech Lord Goddard O.J. said (at p. 396): ‘* But what duty was owed 
here by the employers of the husband to the wife? If she hes an action in 
this case so must the wife of any man run over in the street by a careless 
driver. The duty there’ which gives rise to the husband's cause of action arises 
out of what me may for convenience be called p eau the driver owes a duty 
not to injure o persons who are using the on which he is driving. 
ee Oe ee a hes a E a a 
an dg pe or eta i pi ete aie ith the 
greatest respect, apy ig baer based on proximity, ought similarl to lead 
to the conolusion that a husband cannot recover damages for loss of wife's 
consortium if she is injured in a road accident. Nevertheless a husband has 
euch a cause of action. In his case the driver owes him a duty not to injure 
rae yie lat cade eaten Mma you ara The duty of care 1s therefore 
not eens by physical prommity other grounds on which Lord 
aad hig Eak sare: if We may say so, more conclusive. 

i ee eae t almost defeated the claim of the rescuer fn 
Haynes v. Harwood [1985] 1 K.B. 146, for in that case the police constable 
was inside a lice station when he first saw the bolting horses. He was 
therefore outside the area of physical danger at the time when the defendants’ 
parvant negligently left the horses unattended. Nevertheless he was held to be 
ee ee ought to have foreseen 

' that a courageous man might leave a place of safety so as to attempt a rescue, 
Similarly foresight concerning nervous shock ought not to depend on the 
logically irrelevant fact that the person who s the shock is or is not 
within the area of physical danger to himself. 
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rational and satisfactory test is one based on reasonable foresight 
that the wrongful act may, in the circumstances of the particular 
case, give to another person so violent a shock that physical injury 
may result from it. The nature of the accident, the position of the 
person who receives the shock, the relationship between the person 
who receives the shock and the person who has been injured, are 
all facts which may be relevant in determining liability, but nd one 
of them, can be regarded as conclusive. 


This brief discussion, of the few English cases on the subject of 


shock may lead us to the following tentative conclusions :— 

(1) The fear that recognition’ of shock as a cause of action may 
give rise to a large number of unjustifiable claims cannot be 
supported by experience. This fear was expressed by the 
Judicial Committee in the Coultas Case, but it has been 
disproved by the fact that the number of cases which have 
arisen since such a cause of action was recognised in Dulieu 
v. White“ can be counted on the fingers of a single hand. 
In trying to establish a rational principle in this branch of 
the law, it is not cael therefore, to have this fear in 
mind. = 

(2) As Lord Macmillan said in Bourhill v. Young,“ “It is now 
well recognised that an action will lie for injury by shock 
sustained through the medium of the eye or the ear without 
direct contact.” The only question that remains concerns 
the extent of this action. 

(8) This action will he whenever a person is placed in reasonable 
fear of immediate personal injury to himself provided that 
the defendant could reasonably have foreseen the risk and 
ought to have guarded against it. 

(4) There is some doubt whether this fear must be limited to 
fear for oneself or can extend to fear for another. In the 
Wilkinson “ and the Janvier ** Cases, the fear was obviously 
in relation to a third person, as the plaintiffs in those cases 
were never in any physical danger themselves. In those 
‘cases the defendants had intended to frighten the plaintiffs, 
so that they had absolute foresight that the plaintiffs would 
receive a shock. It is submitted that the necessary liability. 
will also be established if such a shock is reasonably 
foreseeable in an action founded on negligence. The only 
distinction between wilful and negligent shock is that in the 
former the foresight of shock is absolute, being intentional, 
while in the latter it is relative, depending on the facts of 
the particular case. 
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(5) If we grant that it is reasonably foreseeable that an accident 


to a near relative will cause such a shock, does it follow that 
„an accident to a stranger will have a similar result? It is 
submitted that the answer here must depend on the nature 
of the accident, and that it is contrary to human experience 
to say that in no circumstances is it reasonably foreseeable 
that one who sees a violent accident will receive a dangerous 
shock. H the person threatened is a husband, wife ar child 
of the person receiving the shock, the foreseeability is, of 
course, greater than in other circumstances, but it is a 
gloomy view of human nature which suggests that the sight 
of the death or injury of someone else cannot create such 
a shock. It must always be a question of reasonable 
foresight, and this cannot depend on arbitrary categories. 


(6) The most difficult problem is where the person does not see 


the accident himself, but is told of it by a third person. It 
has been argued that if recovery were permitted in these 


_ circumstances, then there would be a great number of fabri 


cated cases, and that it is dangerous to open the door too 
wide. It is exceedingly doubtful whether this is true. If it 
were true, it would hardly be a justifiable ground for 
denying a right to recover to persons who had genuinely 
suffered in such a way. The reason for denying recovery in 
these circumstances is, I believe, a more rational one. It is 
based on the ground that an ordinary person who hears 
about an accident will not have the same violent physical 
reaction as one who has actually witnessed it. I may read 
in the newspaper a detailed account of an accident, but this 
will obviously not have the same effect on me as witnessing 


_the accident at first hand. The ground for excluding 


liability in these circumstances is therefore based on 
ordinary experience. But even here it would be dangerous 
to state the rule in too categorical a manner because there 
may be special circumstances which may make it reasonably 
foreseeable that mere repetition will cause such a shock. 
Thus a person ought to be held liable if he intended the 
repetition to cause the shock. Such cases must, however, in 


the nature of things be exceedingly rare. 


A. L. Gooprarr * 
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CORPORATE TAXATION—A COMPARATIVE 
STUDY 


Ix the feld of taxation, as elsewhere, many problems have resulted 
from the use of the corporate ‘form. If, as, a general rule, com . 
panies are formed in order to make profits for their shareholders, 
it might prima facie seem sufficient that those profits should be 
taxed when they reach the shareholders’ hands. But such a simple 
solution is invariably rejected, and for several reasons. In the first 
place, its adoption would present widely varied opportunities for 
tax avoidance to those in control of companjes. Secondly, revenue 
authorities dislike, apparently, the wait until such profits reach the 
shareholder, especially when they realise that taxation “at source ” 
may be an addition, rather than an alternative, to taxation of the 
shareholder. The cherry is, dfter all, big enough to survive two 
bites | And it must be admitted that the revenue authorities find, 
in this connection, ample justification for their view pon in the 
concept of legal personality. 

If it be conceded that companies, as such, must be taxed, the 
next step is to devise the best method of so doing: This might 
appear simple, and, as an American writer has pointed out,’ a 
suitable technique could probably be worked out if only the - 
relationships between companies and their shareholders were every- 
where uniform. It is, in fact, far from simple to devise an optimum 
method even within the range of, say, English public companies, a 
range which is narrow’ when compared with that in the United 


States between the “incorporated pocketbook ” (a “one-man” "` 


holding or investment company) and the giant industrial corpora- 
tions. Nor is this the whole of the difficulty, for there is an equal 
lack of uniformity in the relationship between mdividual companies 
. and the economy as a'whole. This would make it difficult to 
employ any simple, general method of corporate taxation as a 
means of fostering economic development. In these circumstances, 
therefore, it is only to be expected that the various legal provisions 
relating to-corporate taxation should be both detailed dnd compli- 
cated. It is proposed to examine in the present study- the laws of 
France, the United States and the United Kingdom, to consider the 
, manner in which these systems have solved the problems posed by 


the above-mentioned factors. J 
1k, B Problems af te Taxation in Time of War,” in 10 Las 
‘ass ) 108, at p. 110, Another valuable theoretical 


study of the *' mechanics '' of corporate taxation is to be found in Capitaine: 
ET E ae a a ae 


. juristes, 1048, pp. 199-102. 
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' In the United States, a tax imposed (in 1009) on the income of 
‘corporations—theoretically a franchise tax—preceded by some four 
years any federal taxation of the incomes of individuals, since such 
taxation was not possible until after the Sixteenth Amendment of 
the Constitution. But when an income tax was imposed, the rates 
of tax paid by individuals and by corporations were for many years 
identical, and since dividends were excluded from the individual’s 
assessment, the corporation tax was looked upon as analogous to a 
collection at source. The analogy was correct, of course, only in 
so far as profits were in fact distributed by corporations, and 
distributed in the form of dividends. There was in this country a 
comparable situation so long as the view obtained that companies 
paid income tax as agents for their sharehdlders. In Att.-Gen. v 
Ashton Gas. Co., for example,,we find Vaughan Williams L.J. 
stating that the fact that income tax is assessed on the profits of 
a company “‘in no way negatives the proposition that the company . 
is paying the income tax on behalf of the shareholders amongst 
whom the profits, after payment of income tax, are distributed.”’ * 

But whilst the House of Lords later * rejected this ‘‘ agency ”’ 
theory, in the United States, first the rate of tax payable by 
corporations crept beyond that paid by the individuals, and later 
dividends ceased to be assessed in the hands of individuals. The 
result is that whereas the United States corporate earnings are 
twice subjected to taxation,’ this is so in the United Kingdom 
only because of the Profits Tax—an impost of quite a distinct 
nature, as we shall later see.” ‘* The company is not bound,” said 


2 Blough, loo oit. p. 111, 
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iii is Telid the the shareholders have no direct concern m the payment. 
if a dyden ae deslared e a is entitled to deduch from such dividend 
a proportionate part of the amoun she HAS ProCA peL oy Te COT: 
ard ih that aes the payment by the cumpany oparates im rebiot of the share- 
holder. But no agency, properly so called, us involved.’ 
ey ed: Ballantine on C ations, at p. 991: ‘‘ Corporations are taxed 
if cona and shareholders aro Llio taxed cn dhe dividend, distributions 
ae agp og octet EEE lication of tax on income derived 
through corporation is an undesirable b en on the use of the corporate form 
for business enterprise.’ 
7 The differance between English law and American (and continental) law has 
been pointed out by Professor Laufenberger in an article in 48 Revus de 
Science et do Législation Financière (1951), p. 52: "La doctrine moderne a 
- rolové qu'à cet la structure de l’Income Tax est diffdrante de l'ımpôt 
sur le revenu pre en Allemagne, en France et aux Etats-Unis. Tandis 
ee ee deux impôts distincts frappent d'abord le bénéfice des 
ais-lea dividendes mis è la disposition des actionnaires . 
en Angloterro ' FTnoome oe tee ey ee See qu’une fois le même 
revenu, qu'il soit lisé par les personnes ues ou par les personnes 
morales. Pour que les dividendes soient E AR A Y comme tel, il 
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Lord Wright in Neumann v. C. I. R.,* “but only’ authorised to 
deduct tax įn paying dividends; whether it deducts or not is left to 
its discretion because the profits once having been taxed in the 
company’s hands, do not bear further tax (apart from oe) in 
the shareholders’ hands.’’ 

In France the development has been along rather different lines, 
for there was Imposed in 1872 a tax on dividends and interests 
(impôt sur le revenu des capitaux mobiliers), which formed a 
distinct category within the mcome tax. This facilitated the 
making of the distinction between taxation of the company and 
taxation of shareholders, in spite of the fact that the dividend tax 
referred to was retained at its source by the company.” And that 
distinction is even more clear since the reform of the law in 1948, 
for the greater part of direct commercial taxation is now based on 
the contrast between profits made by individuals and profits made 
by companies; on the one hand we find “la taxe proportionelle sur 
le revenu des personnes physiques,” on the other “la taxe propor- 
tionelle sur le revenu des personnes morales.” One result of this 
has been to break the uniformity of taxation of companies and 
individuals even in respect of the dividend tax. Where one com- 
pany holds shares in another, and as a result receives dividends 
from that other company, resort has to be had to a somewhat 
complicated calculation in ordet to determine the amount of 
dividend tax payable without imposing on the receiving company a 
double taxation." 

There is a further consequence of this system in France. The 
expression ° revenu des capitaux mobiliers,” is wide, and includes 
most forms of distributions by companies to their members, so that 
French law has not had to preoccupy itself with the question of 
whether distributions had the nature of capital or income. That 
the question has on occasion arisen we shall see later, but in general 


faudrait que l'Angleterre institu&t une seconde tare comparable a corn 
francais sur le revenu des valeurs mobilières. Or cette réforme est incom 
aveo le caractére unitaire de l'impôt britannique sur le revenu ’’—at p. 
084] A O. 215, 288. 
us Professor Hamel writes ın his Drot Fiscal du Commerce: " Quand on 
considère l'ıncıdence de l'ımpôt, on s'aperçoit qu’1l est bien peyé par les par- 
ticulars, et l'on comprend que le decret l'ait rangé dans la taxe sur le revenu 
des personnes ysiques, mais quand on examine son fonctionnement, on volt 
que c'est par | intermédisire de la personne morale qui paie les dividendes et 
les interets que l'mpôt est "—et p. 258. 
Pie in a judgment of February 17, 1988, the Conseil d'Etat declared: 
o l'impôt sur le revenu des valeurs mobilières constitue une 
charge KERE des achonnaires; que m une société en requitte le montani 
tion, les sommes sinsi pe ont le caractére d'un supplement de 
dividend ; que lea dividendes diatribuédes aux actionnaires sont prelevées sur les 
bénéfices, et comme tels doivent tre compris parm: les éléments servant de base 
& l'impôt; que, suite, c'est & tort que le ecto pas Ver te & fait figurer aux 
frais généraux o exercios en envisagé le montant de l'impôt sur le revenu i 
valeurs mobli frappant les dividendes distribués a sos achonnaires ' 
D. H., 1988. 808. 
1¢ Bee a note by M. P. Conlbosis ın 43 Revus ds Saence et de Législation 
Pinanotére (1050) p. 645. i 
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the jurisprudence of the French courts has laid down that any 
appropriation by the shareholders resulting, from a sharing out ' 
(répartition) by the company is taxable.'! The generality of this 
view has been emphasised by a recent decree, which includes 
amongst the sums deemed to have been distributed unless the 
contrary be proved ‘‘ les sommes mises à le disposition des associés 
directement ou par personnes ou sociétés interposées, à titre 
d’avances, de prêts ou d’accomptes.’??% It is understandable, 
therefore; when the question arose as to whether a distribution, of 
bonus shares following the capitalisation of reserves should be 
taxed, that the court should decide in favour of the revenue,” and 
only in 1942 was this decision reversed by legislation.** A similar 
intervention had already taken place in respect of the distribution 
of premiums on shares—a possible result of a conflict of opinion 
between the courts. For whilst the Chambre Civile thought that 
distributions of premiums should not be subject to tax, -the 
Chambre des Requêtes was of the contrary opinion’’; but this 
dispute ended when legislation made it clear that all distributions * 
were taxable, whether or not they were paid out of profits. 

The form taken by distributions to shareholders is not, there- 
fore, of great importance in the French tax system. This is not 
true of the United States or this country, where the form of a 
distribution will give it-the nature either of capital or of income. 
This is of importance in American law, since a special rate of tax 
is applied to capital gains,** so that it is in. the interest of the 
‘taxpayer to realise as much of his income as possible in this form. 
Where the taxpayer is a shareholder, with control over corporation 
policy, this may be done through a complete or partial liquida- 
tion,’ or by the declaration of a stock dividend. As regards the 
latter, with which we are at present concerned, the position is 
complicated. In Eisner v. Macomber! the Supreme Court held 
that a stock dividend was not taxable as income, since it was no 


11 See Hamels, op oit., at p. 819. ' 

12 Ar. ui of the deorst of 6, 1950. 

‘13 Conseil d'Etat, November 80, 1986, D.H. 1087. 71. 

14 Loi of August 12, 1942. Bee Heoarrs, Manuel de Droit Commercial, p. 499. 
No consideration of bonus shares from the viewpoint of comparative ype can 
be complete without reference to Karl Rauth's ge e Re aus Gesell- 
sohafiemiticln (Grax, 19%7), a comparative study which includes a considers- 


tion of the taxation m 
18 See Chambre des Requêtes, April 8, 1048, D. 1947. J. 176, and note thereto. 
16 per cant. of a long-term capital gain (i.e ¢., where the asset has been 
held over six months) must be mcluded in taxable income for assessment, but 
the amount of tax paid may not exceed 25 per cent. of the actual gain. Bo far 
as dividends are concerned those are defined, for the purpose of Income Tax, by 
ss. 1-5 (a) of the 1917 Act as “any distnbution made by a corporation to its 
shareholders, whether in money or other oid aa . out its earnings 
or profits accumulated after February 28, 1918."' 
Liquidation as a method of tax avoidance has been rendered less e 
however, by the Supreme Court in Commissioner ,v. Court Holding Co 
U.S. 331 045).. Bee a note on *‘ ‘Double Taxation upon the Sale of Corporate 
Assets," in 56 Yale Law Journal Cee. 879. 
18 389 U.B. 189 (1920). 
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more than a book adjustment, no part of the assets of the corpora- 
tion being separated from the common fund. ‘“* Far from being a 
realisation of profits of the stockholder, it tends rather to postpone 
such realisation, in that the fund represented by the new stock has 
been transferred from surplus to capital, and is no longer available 
for actual distribution.” Nor, again, did the distribution, in 
question alter the proportional interest of the-shareholder in the 
corporation’s assets.’ The complication is that a distribution of 
preference shares to holders of ordinary shares, and conversely, an 
ordinary share dividend to preference shareholders, have been held 
by the Supreme Court to be income.*”° These decisions, together 
with that in Strassburger v. Commissioner,’ support the view * 
that only the third ground of the decision in Eisner v. Macomber 
remains operative. 

Similarly, in this country a distinction is drawn, between distri- 
butions of capital and income, the former being exempt: from 
taxation.” And, as Warrington L.J. pointed out in C. J. R. v. 
Fisher’s Emecutors,~ regard must be had to the form of the 
distribution, rather than to such extraneous matters as the subse- 
quent realisation of the distribution by the shareholders. ‘* The 
real question is whether the company did in the present case make 
amongst its shareholders a distribution of profits. It is well settled 
that the action of a company in such matters not only binds the 
shareholders as between them and the company, but determines‘as 
between them and the revenue whether the result of the transaction 
is the receipt by the shareholders of taxable mcome.’’.** Thus the 
decision in Fisher’s Case, where a distribution stock was held not 
to be taxable, was followed in Whitmore v. C. I. R.,?* even though 
the debentures there distributed were redeemed within a few weeks 


19 In Strassburger v. Commissioner, 818 U.S. 604, where the taxpayer was the 
sole shareholder and held only ordinary shares, 14 was held t b ‘etook 
dividend paid to him in preference shares was not a taxable distribution since 
it did not alter his mterest in the oo tion's sesets 

30 Helvering v. Gowran, 802 U.S. 288 (1987) and Koshland v. Helvornmng, 298 


233 Q. I. R. v. Blott [1981] 9 A.C. 171. e distinction ceases to be valid when 
the company is wound up. Thus it was held in O. I. R. v. Burrell [1024] 2 
K.B. 528, that a share undistributed proa oA WIRDDE AD ever game: 
I cannot ce enough in the mere history of the aceruer of the assets to the 
company to enable a distinction to be made for the present between 
that part of the final distribution of assets of the company w arises from 
fits of the com company capable of distributions as income, and other parts of 
$ distribution ""—per Sargent L.J. at p. 74. And the French court has, 
in somewhat smilar circumstances, refused to distinguish on winding 4 
between capital accretions and undistributed profite—Consei]l d’Btat 7 
1086, Hec.Birey 1087.8.49. See aleo C. I. R. v. Bell & Ni 
[1952] 1 All B.R. 428, where a dividend paid out of caprtal lis was held 
to be a ‘‘ net relevant distnbution "’ for purposes of profi 
925] 1 K.B. 461. i . 
. 465. 
re (1 10 T.0. 645. 
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of the date of their issue. A similar result will follow where a 
subsidiary company transfers reserves to its capital account and in 
consequence makes shares available to a holding company for 
distribution to the latter’s shareholders. But in Briggs v. 
C. I. R., where a holding company with large reserves transferred 
part of its undertaking to a subsidiary in consideration for an allot- 
ment of shares, which shares were distributed to the parent 
company’s shareholders as a bonus, Rowlatt J. held the distribu- 
tion to be taxable. The parent company had parted with assets, 
whilst its capital had not been increased. “I do not think a 
company can have any intention about the capital account of 
another company. . .. Its intention, so far as it has one as a 
company, relating to a capitalisation account, must refer to its own 
capitalisation account. If it has any intention as regards the 
accounts of another company it may have it as a shareholder but 
it is not a corporate at all so far as capitalisation is concerned, 
because that must be the capitalisation, as I understand it, of 
itself.” 23 

In addition to the taxes already considered, some mention must 
be made of other taxes payable in respect of corporate earnings, 
viz., the excess profits tax of the U.S., France’s tax on undis- 
tributed profits and the profits tax in this country. Fundamental 
to all these is the manner in which profits are computed—a matter 
which is itself not without problems. Schedule ‘‘ D ” of the Income 
Tax Act, 1918, simply refers to ‘‘ annual profits or gains,” ™ 
leaving the meaning of these words to be determined judicially. 
The French Code des Impôts Directs is more specific, defining 
taxable profits as “‘le bénéfice net determiné d’après les résultats 
d’ensemble des opérations de toute nature effectuées par les 
entreprises.” °° The phrase ‘* operations carried out, by the enter- 
prise ’’ led the courts at first to exclude gains made independently 
of the company’s will, e.g., compensation for exposition or 


: ) 17 T.0. 11. Bee also Pool v. Guardian Investment Trust, Lid. [1992] 1 

. 847. 

28 Per Rowlatt J. at p. 25. A similar rule ja operative in the U.S.—see Peabody v. 
Hisner, 247 U.B. i7, where the headnote reads: ‘' A distribution in specie b 
a corporation to its stockholders . of stock in another corporation, which 
is owned on and rior to that date, must be regarded as part of of the stook- 
holders’ net taxable moome.’ 

29 The Finance Act, 1987, ae which the National Defence Contribution—now the 
Profits Tax—waa imposed, refers to '' assessable income tax profits.'’ Similarly, 
the U.B. Corporation Tax Act, 1900, referred m general terms to ‘' the entire 
net income '’ received by the corporation, leaving the details to be filled in b 
the courts. Thus it was beld that the phrase was sufficiently wide to incl 
capital morements—Hays v. Gauley Mt. Coal Oo, 247 U.B. 19 (1918). ‘* Since 
the conversion of capital often results in gain, the general purpose of the Act 
of 1909 to measure the tax by the increase arming from corporate activities 
together with the income from invested property leads to the inference that 
the portion of the gross proceeds which represents gein or increase 
after the taking sea a of the Act must be regarded gross income ' ''—per 
Mr. Justice Pitney at p. 198. 

3@ Art, 7 (1). 
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expropriation.** But in later cases reliance was placed rather on the 
next subsection of the code, which defines the net profits as the 
difference between the value of the assets at the beginning and at 
the end of the financial year.” 

An additional complication is introduced where there are sub- 
sidiary companies. The interplay of tax legislation and the 
corporate concept is a subject meriting a separate study, and it 
must suffice here to pick out certain representative situations and 
solutions. The practice in the U.S., which is typical, has been 
summarised as follows: ‘* The corporate entity is generally regarded 
for tax purposes but may be disregarded m unusual cases. It 
would not appear that-all the decisions purporting to disregard the 
corporate entity can be explained as resulting from the application 
of some general principle of law or as being merely a lazy court’s 
method of reaching legal principles, although undoubtedly many 
decisions may be explained jn.some such manner. As a practical 
matter the Bureau of Internal Revenue and the courts do decide 
cases on the theory that the corporate entity may be ignored in 
certain classes of tax cases.” In France, also, the corporate 
concept may be disregarded, and the losses of a subsidiary set off 
against the holding company’s profits.“. This is in its turn 
reminiscent of the English provision regarding the profits tax, 
which permits a holding company to give notice requiring that the 
profits and losses of its subsidiaries be treated as its own profits and 
losses for the purpose of the tax.™ But in the absence of a pro- 
vision of this sort, the judicial attitude in England hds, in the 
main, been one of respect for the corporate concept. Thus in 


31 In the decision by the Conseil d'Etat, March 15, 1946, D.1946.J.216, gains 
made by a mutual insurance company were exem 

32 Art. 7 (2). Bee also a note an *' Conseil d'Etat, June 28, 1947 ” in 90 Revne 
ds Sotence et de Législation Financiére (1047), p. 460. " udiant sa 
jurisprudence antérieure, (la cour) estime que, par le combinaison de ces deux 
dispositions, le bénéfice imposable résulte de l'ensemble des opéretions qui 
figurent regulidrement au bilan de l'axercice en cours et qui se rattachant en 
conséquence & sa gestion commermal sans qu'il y ait leu de rechercher si les 
opérations ont pour cause un événement dépendant ou indépendant de la 
volonté du contribuable. Fn consequence, le Conseil d'Etat e decidé que la 
plus-value réalisés sur la réquisition d'une auto était imposable.” - 

33 Cleary, '' The Corporate Entity m Tax Cases,” 1 Tax Law Review at p. 2. 

u Hamel, op œt., p. 207: ‘‘ Lorsqu'il y a des groupements ainsi oònstituds avec 
des bénéfices qui sont apparemment s, mas qu tous reviennent dens 
une ceisse commune—perce que toites actions reviennent toutes entre les 
mains de la société mére—le Ministre des Finances a le droit de constater 
cette unité d’activité et de fixer un lieu unique de taxation." 

5 Finance Aot, 1087, s 22 There is likewise a good deal in common between the 
Income Tax ‘Act 1052, as. 245-64, providmg for the eppomtment for surtar 
purposes of the undistributed profits of closely controlled companies, and s. 100 
of the Se se T ee ares outa on ie 
income osely held persons] holding compenies. In France this particular 
loophole for a avoidance was narrowed judicially, thanks to the extensive 
meaning which, es hes been noted, 1s attached to the term ‘“' distribution." 


° 


Jax. 1958 CORPORATE TAXATION—A COMPARATIVE BTUDY 88 


4 


Odhams Press, Ltd: v. Cook,®* where a company wrote off a debt 
due from a subsidiary and sought to deduct this amount from its 
profits as trading expense, the House of Lords refused to upset the 
finding of the Commissioners that this was not so deductible. 

Where the independent entity of the subsidiary company is 
recognised, it has to be decided whether dividends from the 
subsidiary company, having as such been taxed, are to: be taxed 
once more as income when received by the holding company. In 
this country, as we saw above,?’ shareholders are not assessable 
for income tax in respect of dividends, but in France special legis- 
lation was necessary to avoid this particular form of double 
taxation,” and a law of February 19, 1988, includes in the category 
of subsidiaries companies 80 per cent. of whose shares are held by 
another. 

It would be difficult, even if one felt tempted to try, to extract 
any broad principle from the necessarily abbreviated study of a 
topic which has so many facets. The one striking fact which does 
emerge is the universality of the problems involved and the 
similarity of the solutions achieved. A distinguished continental 
jurist has recently proclaimed the existence of conclusive evidence 
of the futility of a legislative policy based solely on comparative 
Jurisprudence **—but comparative study does enable problems to 
be seen more clearly and may give an added incentive or even 
inspiration to those who seek to solve such problems. 


GEOFFREY HoRrNsEy * 


7¢ [1940] 8 All H.R. 15. In Juhus Bendit, Lid. v. C. I. R. [1047] T.O. 44 

where the appellant company, formed by B.—who was beneficial o of all 

ite shares bought goods from B. at leas than ther market value, thereby 

increasing 1ts own profits. Maecneghten J. refused to permis the market value 
of the goods to be substituted for the price actually paid ın computing the 
company's profits for get a piped and rejected the argument that the 
company merely acted as B.'s agent for the sale of the goods. See also 
Income Tax Act, 1952, s. 469. 

37 Per Lord Wright in Newmann v. C. I. R [1984] A.C. 215, 286, quoted at 
. 28 above. A mmular situation is to be found in the U.S.A. Tt uw there- 
ore only in respect of distributions for foreign companies that tex is peyable— 
seo C. I. R. v. Trustees of Joseph Reid UHT T.C. 481, sepaialls per 
Lord Simonds at pp. 489-440. 

3e “" Une société mère touche de sa filiale des revenues soumies a ]'impét, ils ne 
font que traverser son patrimoine et sont distribués & ses actionnaires et cette 
distribution entraine une seconde fois la perception de l'impôt. .. . Le loi du 
30 juillet 1920 (art. 27), bien souvent modifié dans la suite, a pris des nfesures 
destinées è eviter cette. double imposition. Les drvidendes et revenus frappés 
une premiére fois par l'ımpôt lors l'encaisssment par la société ne doivent pes 
l'être de noveau en cas de distribution sux actionnaires ''—Rıipert, Traté 
Blémentaire de Drot Commerciale, at p 611. 

3° Prof. Jean Hscarra in 11 Cambridge Law Journal (1951) at p. 80. 

* Lecturer in Law in the University of Leeds. 


Vor. 16 8 


a 


INCONSISTENCIES AND INJUSTICES IN 
THE LAW OF HUSBAND AND WIFE 


In the’ previous article under this title’ it was submitted that the 
survival of the fictitions legal “‘ unity ”’ of husband and wife is apt 
to produce results which may be unfair not only to the spouses 
themselves but also to third parties, especially in the law of tort. 
An attempt was made, to distinguish between legal rules derived 
from the fiction that husband and-wife are one person in the eye of 
the law and principles based on the fact that the household is a 
community of life. One may, perhaps, say that at present the law 

of husband and wife is an amalgam of three élements. . In the first 
place there is the fundamental principle of separation of property 
embodied in the Law Reform (Married Women and Tortfeasors) 
Act, 1985. Secondly, a number of rules, partly formulated by the 
courts and partly by statute, are to be considered as vestiges of the 
old fiction of unity of personality, as, e.g., the doctrine of the unity 
of domicile and -section 12 of the Married Women’s Property Act, 
1882. Finally, Parhament, the courts and administrative tribunals: 
have, in, some important respects, taken account of the fact that, 
despite the rule of separation of property, the consortium of 
husband and wife is of necessity based on the common enjoyment 
of worldly possessions destined to the use of the family and that the 
categories of the law of property and of contract are not well 
adapted to the regulation of the life of this community. Section 17 
of the Act of 1882, the principle of Balfour v. Balfour,? and the 
doctrine of the ‘‘ family fund” developed by social insurance 
tribunals? may be said to belong to this third categary of norms. 
Some of the inconsistencies of the present law arise from the 
co-existence of these three types of legal norms, and many of its 
injustices from the inability of the courts to confine the rule of 
separation of property to its legitimate province, or, if one likes, 
to attach to this principle of separation a gloss by way of what 
Lord Justice Denning * has called a ‘f new equity.” The purpose 
of the present article is to demonstrate this by way of two 
examples: the mutual rights of the spouses with regard to 
household savings and the position of creditors vis-à-vis household 
property. 

1 Modern Law Review, vol. 15, p. 188, April, 1952 

3 [1919] 2 K.B. STL 


3 Gee below, pp. eee E 
4 In s recent roadoast on the Third Programme of the B.B C. 
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HovusrHoupD SAVINGS 


Take this very typical and frequent situation: the husband is a 
Wage earner or small business man who gives his wife a weekly 
household allowance from which she is supposed to defray the 
expenses of the household, often including the rent, her personal 
expenses and those for the children. Through thrift and industry 
she manages to save part of this money, and, with or without her 
husband’s knowledge, accumulates it on a bank or savings bank 
account which is likely to be opened in her name. Subsequently 
there is a quarrel between the spouses, the husband learns of the 
existence of the account (if he had not known it all the time) and 
claims it as bis own. As the law stands today, there is no doubt 
at all that he is entitled to do so.” This, it is submitted, is a gross 
injustice and the writer can see no justification whatever for this 
legal rule. Emotional abhorrence of ‘a legal principle, however, 
carries us nowhere. We must see how it originated, on what 
arguments it is based, whether anything can be done to change the 
law without legislation, and, if not, on what lines legislation might 
possibly be developed. 

As far as the present writer is aware, the rule had its origin in 
a dictum of Page-Wood V.-C) in 1856. The facts in Barrack v. 
M’Culloch * were that Barrack brought e suit in equity under the 
statute 18 Eliz. 5 concerning certain transactions by a man called 
Mariner which were alleged to constitute an embezzlement of 
Barrack’s money. Some of this money had been handed to Mariner 
(who was a stockbroker’s clerk) by Mrs. Barrack for investment. 
One of the minor points in the case was whether Barrack, the 
plaintiff, was able to claim as his own the money thus (seemingly) 
NE by his wife. On this point, Page-Wood V.-C. said’: 
. the money given by Mrs. Barrack to Mariner was her 
husband's money. It appears that she took it out of his 
businesg, and received it partly from the trustees, who were 
appointed for the benefit of her husband’s creditors. There 
is no evidence that the husband ever concurred in any act by 
which his wife gi ai ie aaa for her separate use. I 
must, therefore, assume t the money which she gave to 
Mariner to be invested, without the pena of her husband, 
was money which belonged to him. It is not like the savings 
of a married woman out of her sid ce arate estate. Any money 
thea to her by her husband for household purposes, or for 
or the like, and pd apie by her in investments 

in her own name would belong to her husband. 
Of course it would—in 1856, t.e., prior to the Married Women’ s 


3 Hoddinott v. Hoddinott [1949] 2 K.B. 408. 
€ 38 K. & J. 110. 
T At p. 114. 
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Property Acts of 1870 and of 1882. As the law then stood, Page- 
Wood V.-C.’s dictum about household savings (it was an obiter 
dictum and no more) was not only correct but almost a common- 
place. Both at common law and in equity money and other 
chattels which seemingly belonged to a married .woman vested in 
her husband—and a gift by the husband to the wife required an 
express transaction by which the property was given to her for her 
separate use." Normally, it seems, equity, though not insisting 
upon the use of any particular words for the creation of separate 
property,’ did -not know of a “ gift of separate estate by implica- 
tion,” 1° at any rate if the spouses were living together, and a court 
of equity would have refused to hold that, by handing a household 
allowance to his wife,'a husband implicitly agreed that she should 
hold it for her separate use. This disinclnation of courts of equity 
to imply an intention to create a separate estate goes to the root 
of the law of married women’s property as it stood prior to the 
legislation of 1870 and of 1882. As Dicey pointed out almost 50 
years ago,!!, equity might have superseded the common law not 
only as regards the women of privileged classes who were in enjoy- 
ment of marriage settlements, but as regards all married women, 
“if the Court of Chancery could have established the principle that 
on any marriage taking place there was presumably a contract 
between the intended husband and’ wife—that the wife’s present 
and future property should be her separate property, held for her 
separate use by her husband as trustee.” This, however, did not 
happen. Equity failed to draw what might have been a legitimate 
factual inference from the intention of the parties, and the common 
Jaw continued to apply in the absence of an express gift to the wife. 
The common law also invalidated contracts between husband and 
wife, and, whether we look at it from the point of view of the law 
of property or from that of the law of contract, anything that Mrs. 
Barrack took out of her husband’s business or received from the 
trustees acting for his creditors remained his, and anything he 
might have given her for household purposes remained his as well. 
Two years after Barrack v. M’Culloch, Sir J. Romilly M.R. was 
confronted with the problem whether the savings of a wife belonged 
to her or to her husband, where the spouses had been separated for 


t Per Romilly M.R. in Mews v. Mews (1852) 15 Beav. 520, at pp. 582 et saq. 
citing earher cases. '' There must be some clear and distinct act by which the 
husband has drvested himself of the property, and engaged to hold it as @ 
trustee for the separate use of his wife.’’ This, in any event, appears to have 
been the law where a direct gift by the husband to the wife was alleged. 
Alster, perhaps, where the alleged gift by the husband to the wife consisted 
m hig soquiescence in her keeping assets obtained from an outside source, as in 
Parker v. Leohmere (1879) 12 Ch.D. 256, see per Fry J. at p. 260. 
ing Pie per Malins V.-0 , m Re Peacock s Trusts (1870) 10 Ch.D. 490, at. 
. . Z 
10 was subject to exceptions, the most important of which was the case 
in which the wife carried on a trade: Ashw v. Outram (1877) 5 Ch.D. 928. 
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84 years and the savings had been made out of moneys remitted 
by the husband for the wife’s maintenance and support.’2 The 
husband attempted to recover back these savings, but the demurrer 
to his bill against his wife and the bankers was allowed. The 
Master of the Rolls distinguished Barrack v. M’Culloch (which had 
been cited by the husband’s counsel), but did so in very cautious 
terms '*: 

“ As every statement in the bill must be taken’ most 
strongly against the plaintiff, I think-that upon this state- 
ment it cannot be taken in any other way than as an 
allowance for her separate maintenance and support. This 
has been going on for 84 years, and having during the whole 
of that period allowed this, it is impossible for him now to 
say that this was not money alowed to her for her separate 

, maintenance and support. If so, then, in my opinion, it 
constitutes part of her separate estate. ... If... itis her 
separate estate, she was entitled to save any portion she 
pleased, and to deal with the savings of her separate estate 
as she thought fit.... What evidence have I that the whole 
of this money is not required for the payment of the wife’s 
debts or for hee support and maintenance? ” i 

It appears, despite the cautious language used by Romilly M.R., 
that where husband and wife lived apart equity might, at any rate 
in a strong case, have departed from its normal attitude and raised 
a factual inference of an intention to create separate property, a 
view reinforced 20 years later when the Court of Appeal held ™* that 
savings from payments made by a husband to a lunatic wife under 
an order in lunacy were her separate property. 

If we look at these cases not in their historical setting, but 
pragmatically, i.e., if we analyse the, result they produced rather 
than the reasoning on which they were based, and if we take the 
risk of reading a little too much into Romilly M.R.’s judgment, we 
may perhaps say that equity’s refusal to imply the creation of a 
wife’s separate estate did not extend beyond those situations in which 
there was not only a marriage but also a consortium, i.e., cohabita- 
tion. If this submission (which is advanced with hesitation) should 
be well founded, we might go one step further and say that, 
ultimately, the attitude of equity was subconsciously based on the 
idea of the unity of the household, i.e., on the same idea which (by 
means of an afterthought, and in a thoroughly unhistorical fashion) 
we might regard as the justification of the common-law rules on the 
unity of husband and wife in matters of personal property. Be that 
as it may, the dictum of Page-Wood V.-C. in Barrack v. M’Culloch 
is understandable only against the background of the general rule 
that a married woman, living with her husband, was incapable of 


12 Brooke v. Brooke (1858) 25 Beav. 842. 
13 At pp. 846 et seq. i 
14 In bonis Tharp (1878) L.R. 8 P.D. 76. 
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having property in money unless it had been given to her for her 
Be te use. 

This rule began to die in 1870, is its agony lasted for 12 years, 
and it finally passed away in 1882.'* With it, one may be per- 
mitted to think, died the dictum of Page-Wood V.-C. But judicial 
decisions or dicta which have been killed by Parliament take their 
revenge. They rise from their graves and their ghosts have a way ` 
of interfering most poweruhy and most disturbingly in the drama 
of the law. 

This happened in 1908 in Birkett v. Birkett.’ Let it be 
emphasised strongly, in view of what is to follow, that this was a 
husband’s application under section 17 of the Married Women’s 
Property Act, 1882. That section, as will be remembered, says 
that ‘in any question between husband and wife as to the title to 
or possession of property, either party ... may apply ” to a judge 
“and the judge. . Ee care such order with respect to the 
property in dispute . . . as he thinks fit.’ He is, in other words, 
enjoined by law to use his discretion, to decide not according -to 
strict principles governing legal title, but according to what some 
people would nowadays again call “‘ natural justice.” It has been 
submitted before ** that this is a most wholesome provision which 
takes account of the factual unity of the household and is (or might 
have been) a mitigation of the rigours involved in the rule of 
separation of property, inaugurated by the statutes of 1870 and 
1882, and consummated by the statute of 1985. In Birkett v. 
Birkett the husband, an engine driver, went to South Africa in 
1908, leaving his wife in England. At that time and dyrimg the 
whole of his absence there were no differences between the spouses. 
Before 1908 he, had, according to the wife’s statement (which was 
not, apparently, contradicted on this point), given her all his 
earnings and received back from her what he required for himself. , 
Between 1908 and 1907, when he returned, he sent her fortnightly 
remittances amounting to an average of £2 15s. a week, and also 
twice sent her birthday presents of £5, mentioning in each case the 
purpose of the gift. The wife managed to save £185 out of his 
remittances and put them into a Post Office Savings Bank account 
in her own name. After the husband’s return they quarrelled and 
separated, and he claimed the money. There was a dispute on the 
facts with regard to the arrangements they had made (verbally) 
before his departure. He said he had told his wife he would send 
her as much money as he could for her to live on and to put away 
the balance in his name. She denied this and said she could have 
lived on 80s. a week. The county court judge believed the wife, 
held that the remittances had been a gift to her and decided the 


) 988 L.T. 640 (Divisional Court: Phillimore and Walton JJ.). 
ja odern Law Review, vol. 155 p. 146. 
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case in her favour. On appeal in the Divisional Court, counsel for 
the husband referred to Barrack v. M’Culoch™ and counsel for 
the wife to Brooke v. Brooke.** The court allowed the appeal and 
decided in favour of the husband. Phillimore J. said the county 
court judge had “‘ misdirected himself upon the admitted facts, or 
upon the facts as stated by Mrs. Birkett—namely that the money 
in question consisted of her savings out of remittances made to her 
by her husband from South Africa and that no arrangement was 
made between her husband, and herself, with regard to such 
remittances.” In other words, the learned judge took the view 
that the husband must succeed even on the facts as stated by the 
wife. ‘* In such a case the law is well settled that, except in some 
exceptional circumstances, the money belongs to the husband.” 
Brooke v. Brooke Was such an exceptional case, but ‘‘in the 
present case there was no intention that the husband and wife 
should live continuously apart. ... The husband left his wife for 
temporary purposes only, as the breadwinner of the family, and in 
such circumstances it is quite clear that the money sent to the wife 
for the maintenance of herself and family was just as much used for 
that purpose and any savings out of it kept as if the husband had 
been away for a week only.” Walton J. agreed and said that °‘ it 
was decided in Barrack v. M’Culloch that money received by a 
married woman out of the proceeds of her husband’s business, or 
saved by her out of moneys given to her by him for household 
purposes, dress, or the like, and invested by her in her own name, 
belongs to the husband.”’ 

Now, if this had been merely a question whether the case fell 
on the Barrack v. M’Culloch or on the Brooke v. Brooke side of the 
line, i.c., a case in which the consortium continued or a case in 
which it had ceased, very much indeed could have been said for 
the decision of the Divisional Court. Consortium and cohabitation 
do not cease by physical separation as an objective fact. Their 
existence or non-existence is based on a “ subjective element,’’ on 
a psychological factor, and spouses may reside together without 
cohabiting, or temporarily live apart without having put an end to 
the consortium. If Brooke v. Brooke, as was tentatively submitted 
above, was in fact based on the non-existence of the cdnsortium, its 
principle clearly had no application in Birkett v. Birkett. How- 
ever, this was not the legal point which was, or ought to have been, 
at issue. Nevertheless, on its merits, the decision may have been 
just in the particular circumstances. One can well believe that the 
husband intended part of what was in 1907 a large weekly 
remittance to be saved, the more so because he had perhaps little 
opportunity abroad for opening a savings account himself. It is 
not the decision itself which appears to be wrong, but the reasoning 
on which it was based. In the first place no rigid rule of law should 


19 8 K, & J. 110. 
30 25 Beay. 842. 
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have been applied at all, but the court should have brought its 
discretion to bear upon such factual inferences as it felt able to 
draw. In the second place the rule of law itself upon which the 
court founded its' decision was derived from a dictum (not, as 
Walton J. said, a decision) which had lost its meaning because it 
had been founded on the wife’s incapacity to own personal chattels, 
an incapacity which meanwhile had been removed by legislation. 
Counsel for the wife failed to make that point and to mention the 
Married Women’s Property Act. Thus it came about that a dictum’ 
of 1856 based on a rule of law abrogated by Parliament in 1882 
was, in 1908, raised to the dignity of a legal principle standing, as 
it were, on its own feet. Neither of the two judges in the Divisional 
Coyrt disclosed the rationale of that principle or seemed to consider 
what was its basis. 

Nor was this done by the Court of Appeal when in 1948, i.e., 
after the passing of the 1985 Act, it was seized of the same problem 
in Blackwell v. Blackwell.1 This too appears to have been a 
husband’s application under section 17 of the 1882 Act, although 
the report does not say so empressis verbis. The spouses who had 
been married m 1925 separated in 1941 when a sum of £108 was 
standing to the wife’s credit in the Oxford Co-operative Society. 
These were apparently household savings, and the husband was 
successful in claiming the money. Counsel for the wife—we are 
now getting into a more modern and familiar atmosphere—said that 
the ‘keeping of a house was the occupation of a wife and that what 
she saved by her skill in that occupation belonged to her, and one 
would have thought that this was an idea eminently suitable to be 
considered under section 17 of the 1882 Act, even apart from the 
decision given under the Workmen’s Compensation Act ** to which 
the court was referred and which is discussed below. The com- 
mentator in the AU England Reports thought the point had really 
been settled by previous authority, but that “ some little doubt ”’ 
had been felt whether the position had been “affected by social 
change and the various statutes dealing with the property of 
married women.” But if such doubts were felt by the members of 
the court, the reporter did not think it worth while to convey to us 
their expression. The judgments cover half a page (in the 
admittedly very small war-time print of the All E.BR.). Scott L.J. 
said there was ‘“‘no justification at all for the contention that, 
where a husband hands to his wife an allowance for housekeeping 
purposes, the husband is to be taken as a matter: of law™, as 
presenting the savings out of that money to the wife for her sole 
use.” °> With this one can only respectfully agree. Whether there 
is an intention to give or an intention to lend is not a ‘‘ matter of 


21 [1948] 2 All H.B. 679. 

23 Montgomery V. Blows [1916] 1 K.B. %9. It ıs very doubtful whether this 
decision really ease the eee 
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law,” but a question of fact, and the problem is what inference 
as to their intention the court will draw from the conduct of the 
spouses. Nor does this inference have to be an “ all or nothing,”’ 
i.e., there is a via media between finding that the household savings 
were intended for the “‘ sole use ” of the husband or for that of the 
wife, and such a via media is not blocked to the court where it acts 
under section 17. Scott L.J. realised that ‘‘ the position in law will 
no doubt depend upon the evidence of what has passed between the 
parties,” but, as is usual in such cases, ‘‘ nathing was said at all ” 
and there was no arrangement by which the husband made a gift 
to her. This, one would have thought, would hardly occur to 99 
out of 100 married couples, but, if it does not occur to them, 
according to Scott L.J., the result is that the savings remain the 
property of the husband. The fect that this money came out of the 
husband’s weekly allowance to the wife “‘ was sufficient: in the 
absence of any evidence to the contrary that this money was still 
the property of the husband.’? This judgment is the more 

because it came from Scott L.J. who, only five years 
previously,** had so vigorously denounced the outmoded fictions of 
the common law and emphasised the sweeping character of the 1985 
Act. Luxmoore L.J. merely said that the husband’s right to the 
wite’s household savings was “‘ clear law,” but Goddard L.J. (as he 
then was) tried to supply a rationale. ‘‘ Even if there had been 
an arrangement between the husband and the wife with regard to 
those savings, I am far from saying that this sort of domestic 
arrangement can necessarily result in a legal contract,” an implicit 
reference, no doubt, to Balfour v. Balfour.“ But it is not, with 
respect, a question of a ‘“‘contract,’’ but one concerning a 
transfer of property, and, in postulating the need for an “‘ arrange- 
ment,” one begs the question as to what is the position if there is 
no arrangement at all. Goddard L.J. took it for granted 
that, as a matter of law, in such a situation the money was the 
husband’s. 

It will have been noted that in nane of these decisions was any 
attempt made to justify the rule with the principles of the law of 
agency, and the dictum of Goddard L.J., which has just been 
quoted, would appear to deprecate the introduction of such prin- 
ciples into the express or implicit “domestic arrangements ”’ 
between husband and wife. Nor did the law of trusts and the 
principles of equity about the presumption of advancement and its 
refutation come into the picture at all. They did so, however, in 
the last ahd most important of these cases, which was the decision 
of the Court of Appeal in the well-iméwn “‘ football pool case,” 
Hoddinott v. Hoddinott.** 


24 Barber V. Pigden [1987] 1 K.B. 664, at p. 878. 
25 [1919] 2 K.B. 5Tl. 
24 [1949] 2 K.B. 406. 
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The spouses were married in 1984. The husband gave his wife 
a housekeeping alloWance out of the £8 a week he was earning, she 
had no means.of her own and was not gainfully employed. They 
amused themselves by filling in football pool coupons, taking the 
stake money out of that part of the housekeeping allowance which 
the wife had saved. They played the game of forecasting results 
together, although the coupons were always in the husband’s name. 
Whatever skill may be required for this pastime was contributed 
by. both. The cheques for the prizes they got were always made 
out to the order of the husband; on one occasion the wife made a 
correct forecast and used tbe`lls. she won for the buying of a table- 
cloth. In March, 1986, the couple were, on two occasions in one 
week, unusually -luck¥ or unusually skilful. In two different 
competitions they secured one prize of £5 18s. and another of 
£188 7s. The husband paid the cheque for £144 5s. (which was to 
his order) into a bank account opened in their joint names.*" This 
` was done on the suggestion of the bank clerk in order to enable the 
wife to draw against the account, the husband normally being at 
work during the bank’s business hours. He gave his wife the 
amount of £5 18s. on the ground that the forecast for which that 
prize had been won had been hers, gave £5 to his and the same 
amount to her mother, and used £17 to pay off some hire-purchase 
moneys for articles in their possession. Each of them used some 
money for buying clothes, and the wife also drew some small 
amounts for household expenses, and with the balance (the bulk of 
the money) they paid the rent for their hire-purchase furniture 
until it was paid off. In 1947 they quarrelled and separated, both 
claimed the: furniture and the husband won. The Court of Appeal 
was divided: Bucknill and Cohen L.JJ. holding that the husband 
was entitled to the entire furniture, and Denning L.J. dissenting, 
taking the view that it should be treated as the joint property of 
husband and wife. The case goes to the root of the problems 
discussed in this article. 

The first and most fundamental problem in this case was (as it 
should have been in Birkett v. Birkett and in Blackwell v. Black- 
well) how far the court ought to apply strict rules of law. Bucknill 
and Cohen L.JJ. took it for granted that it should, but Denning 
L.J.** mentioned that under section 17 the court has a judicial 
discretion, ‘‘ but, of course, this discretion has to be exercised 
according to the principles of law.” Now, with respect, the 
meaning of these words is not entirely clear. If they mean that 
the discretion must not be exercised arbitrarily, they would seem to 
involve a tautology because judicial discretion is by definition the 
opposite of arbitrariness. If they are intended to say that legal 


37 Tt was not clear whether the account was @ joint account or an account in the 
husband’s name with an arrangement that the wife could draw against it. 
Bee per Cohen L.J. at p. 418. 

33 At p. 416; 
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principles governing the acquisition and transfer of property must 
be applied between the spouses, then, it is submitted, the statement 
involves a contradiction, because exercising a discretion and apply- 
ing strict-rules of law are opposites. The wife had applied to the 
county court for the delivery of furniture which, she alleged, had 
been purchased out of her money, and she had founded her applica- 
tion on section 17 of the 1882 Act, under which the judge “* may 
make such order with respect to the property in dispute . .. as he 
thinks ft.” The statute does not say that-he may make an order 
where he thinks fit to do so, but such order as he thinks fit, i.e., 
the discretion refers to the substance of the order, not to the 
question whether it is to be made at all. Cohen L.J. (as he then 
was) said at the beginning of his judgment ™ : ‘‘ The temptation to 
give a Solomon’s judgment in this case is great, but the learned 
judge resisted it, . . .’’ an attitude which was approved and shared 
by the majority of the Court of Appeal. It is, however, submitted 
that it is not only the right of the court but that it may be its duty, 
when acting under section 17, to ** give a Solomon’s judgment,’’ t.6., 
to use its discretion without allowing it to be hampered by questions 
of legal title. It is difficult to see what meaning can be attached 
to the words in section 17 quoted above if it is not that the judge 
is not bound by the rigid rules of property law. One is tempted 
to feel that, in matters concerning property, judges are sometimes 
afraid of exercising discretion. Perhaps they are occasionally too 
reminiscent of their days at the Bar and too accommodating to the 
sentiments of advocates who, quite understandably, hanker after 
that unattainable ideal of legal ‘“‘ certainty °? which permits them 
to give clear answers to clients. Where magistrates or adminis- 
trative authorities fetter the discretion they are hable.to exercise, 
the courts know how to compel them not to stereotype that which 
‘the law wants to remain changeable and not to introduce 
extraneous rigidities into thé flemble exercise of their powers.’® 
But is not this the very thing the courts themselves do all too 
frequently? And is this not an example demonstrating the ‘evil 
consequences which arise when the spirit of positivism and the 
worship of technicalities invades the administration of the law? 
.To apply to household property and to household savings the cast 
Iron categories of property law means to use a set of rules designed 
to govern the relation between strangers for the regulation of a 
human relationship for which they are not fitted. Section 17 was 
mtended to prevent this, but, by their practice, the courts have, 
to a large extent, nullified the beneficial effect it might have had. 
Hoddinott v. Hoddinott shows this perhaps more plainly than any 
other reported case, but the practice of applying strict legal prin- 
ciples to questions of property arising under section 17 is of long 


3 At p. 412, à i ; 
30 Sharp v. Wak [1801] A.C. 178, at p. 180 (Lord Halsbury); R. v. L.C.0., 
ex p. Corris [ ] 1 EB. 6. À 
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standing and not confined to household savings.’ Thus, in Kelner 
v. Kelner,*? Sir Boyd, Merriman P. said that, under section 17, 
‘ after whatever inquiries the court may think it necessary to make | 
the question remams: whose property is this? Is it the husband’s 

or the wife’s or does it belong to them both jointly? ,” and he 
added that, in this respect, the procedure was wholly different from 
that for the variation of settlements under what is now section 25 
of the Matrimonial Causes Act, 1950. But in this case the applica- 
tion of strict property rules led to a situation which both the 
Registrar and the President who affirmed his order regretted and 
which, in the circumstances, was the sort of unjust result section 17 
was, it is submitted, designed to prevent. Yet other cases show 
that the courts are quite prepared to override the strict letter of 
the law of property. A compelling reason for doing so was given 
by Lord Goddard in Hichens v. Hichens*: ‘* As everybody knows, 
it is often difficult to decide questions of property between husband 
and wife according to ther strict rights,” and as an illustration of 
this difficulty Lord Goddard mentioned the case of wedding 
presents. That it is, however, not only the difficulty the courts 
find in disentangling the property rights of the. spouses which 
justifies a decision ew aequo et bono is shown by some of the cases 
on the matrimonial home, where, exercising their discretionary 
powers under section 17, the courts came to the rescue of a deserted: 
wife although the strict létter of the law of property would have 
clearly defeated her claim.** If it is argued that such discretionary 
powers are confined to cases in which the property is indivisible - 
(such as wedding presents and the matrimonial home) and that - 
(as perhaps indicated by Lord Goddard in Hichens v. Hichens **) 
the rationale of the discretion vested in the court can only be found 
in the difficulties attending the equitable distribution of such 
indivisible assets, the answer must be that no such limitation 
can be gathered from the Act itself. The basis of the judicial 
discretion, it is submittéd, is not the nature of the property because 
if it was, the discretion should also extend to the cases of other 
persons sharing a common household, e.g., brother and sister or 
father and son. The true basis is the matrimonial relationship and 
its peculiar and unique character. Even if this is wrong, however, 
it must be remembered that in Hoddinott v. Hoddinott the 
property claimed by the wife was not a divisible savings account 
but furniture, i.e., a type of assets to which Lord Goddard’s 


31 Bee, 6.g., Wood v. Wood and White (1880) 14 P.D. 157. 

32 [1989] 8 All H.R. 957, at p. 958. In Joseph v. Joseph [1009] P. 217, at 
p. 218, the registrar-had suggested that this was " m principle akin to an 
application for the variation of settlements."’ , 

33 [1045] 1 All E.R. 451, at p. 458. 

34 Bee, 6.9., Hutohingon v. Hutchinson [1947] 2 All E.R. 798. 
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observation in Hichens v. Hichens and the underlying reason of the 
matrimonial home cases were fully and literally applicable. It is 
indeed impossible to see why what should be true of wedding 
presents should not be equally true of furniture acquired by means 
of money which origmated in a prize for joint gambling in the 
football pools.*** 

Secondly, however, if Hoddinott v. Hoddinott had to be decided 
according to strict rules of property law, the next question was how 
. the acquisition of ownership was to be determined. What was the 
decisive element, the origin of the stake money or the skill which 
secured the winning of the prize? The stake money came out of 
household savings, i.e., out of the husband*s earnings, but ‘the skill 
was contributed by, both spouses. This is an ancient question,’ 
not restricted to the law of husband and wife: ' 

‘Si quis in aliena tabula pinxerit, quidam putant 
tabulam picturae cedere: ahis videtur picturam, qualis- 
cumque sit, tabulae cedere, sed nobis videtur melius esse 


tab picturae cedere: ridiculum est enim picturam 
Apelhs vel Parrhasii in accessionem vilissimae tabulae 
cedere.” ' ` 


As Denning L.J. pointed out, the stake money was insignificant 
compared with the skill they both contributed, and no more 
important than would have been the paper of a manuscript for a 
book they had written together. The legal dispute whether the 
picture belonged to the painter or to the owner of the wooden board 
on which it was painted was in substance identical with the 
difference of opinion in the Court of Appeal, but Justinian would 
have rejected the very materialistic view which commended itself 
to the majority of the court. If the skill in selecting the winning 
teams was the decisive element, the conclusion: drawn by Denning 
L.J. became inevitable: “If husband and wife together embark 
on & joint venture in which they equally contribute their skill, then 
if nothing is said between them, the proper inference is that the 
proceeds go to them jointly.” *’ 


35% For the traditional attitude towards s. 17 see also the judgment of Somervell 
L.J. ın Les v. Les [1962] 1 All E.R. 1209. The decision of the Court of 
Appeal in Re Rogers’ Question [1048] 1 All E.R. 928, and that of Vaisey J. 
m Jones V. Maynard [1951] 1 E.R. 8028, are based on the prinoiple that 
effect must be given to the presumable intention of the parties. The latter 
case did not arise under s. 17,’ but the issue was similar. The learned judge 
acted on the “ assumption of half and half’ in divi a joint account of 
husband and wife, irrespective of how much money been peid into or 
taken out of the account by either.—This decision was approved the Court 
of Ap ın the very important case of Rimmer v. Himmer risa] 2 All 
E.R. , which was reported after this article had’ gone to press. In this 
case the Court of Appeal exercised its discretion under s. 17 so as to do justios 
between husband and wife. It divided the proceeds of the sale of the 
matrimonial home equally and irrespective of the amounts contributed by 
either spouse towards its acquisition. — 

36 I. 2, 1, 34, 

37 [1040] 2 K.B. at p. 414. 
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This is a view which”® is closely akin to that taken by the 
Insurance Commissioner where the wife has assisted the husband 
in his work and in eS so has.done more than what was required 
by her ‘‘ wifely duties.’ 

Thirdly, on the assumption that it was the stake money which 
was the determining factor, we are back to the old problem: who 
owns the household savings? That the bank account was placed 
in the joint names of husband and wife (if it was so placed) was 
rightly, it is submitted, held to be irrelevant. In this respect the 
old case of Marshal v. Crutwell,?* which Cohen E.J. quoted, was 
not only in point, but in a vital aspect, similar to the case before 
the court. In both cases the account was placed in the joint names 
of the spouses for the sake of convenience, t.e., so as to enable the 
wife to draw agairtst it, in the old case because the husband was in 
failing health, in the modern case because he was working. In such 
circumstances the presumption of advancement is rebutted, or, 
more correctly perhaps, the presumption of a resulting trust in 
favour of the husband is not rebutted by the counter-presumption 
of advancement in favour of the wife. As Jesse] M.R. said: ‘* You 
may take surrounding circumstances into consideration so as to say 
‘that it is a trust and not a gift.” This, however, meant no more 
than that a trust m favour of the husband was not precluded by 
the account standing in the joint names of the spouses; it did not 
mean that there was a trust in his favour. ‘Whether or not this 
was the case had to be decided im the light of the ‘‘ surrounding 
circumstances.” Bucknill L.J. went so far as to say that a 
resulting trust actually existed, but a resulting trust not for the 
benefit of the husband alone. ‘* The money belonged to the 
husband and I should have thought that she held it in trust for 
keeping them both.’’ Here, then, at last we find that an attempt 
is made to justify the rule about household savings which had been 
enunciated in the earlier cases discussed above. It is, to some 
extent, a reversal of the old rules of equity, under which the 
husband was the trustee of the wife’s separate property. Now the 


38 In the law of social insurance this question arises in the form whether a married 
woman who helps her husband nr Gee business 1s engaged in a gainful occupe- 
tion or only ing her wifely duties. The husband's right to obtam an 
increase of sickness benefit m respect of his wife may depend on this question. 
(National Insurance Act, 1046, s. 24 (1)). In O.B. /50 (Pamphlet 8/25, 
p. 2) the National Insurance Commissioner held that a it esper's wife who 
attended to the bumness a si husband’s and to, whiee.” 
activities & substantial pert ae to be ‘attributed was “ gaim- 
fully ocoupied,’’ a view which is that on the “joint venture ”’ 
einred D L.J. Where, on the other hand, as in 0.8.188/50 

(Pamphlet 8/7. p. 2), the wife took responsibility for the shop onl oe a 


y . ; 
recent -case R(8B) 46/62. For an lanation of the method of quoting 
Commissioners’ ae soe Part IV of this Article. 

3® (1875) L.R. 20 Eq. S96. ones: Re Young; Trye v. Sullivan (1888) hi 
Gh.D. 705. 
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wife is the trustee of the household money, but a trustee, ‘be it 
noted, ‘f for keeping them both.” 

It is permissible to express doubts whether the machinery of 
the law of trusts should be used m matters which fall withm the 
scope of the specific remedies provided for domestic relations. 
Though the case is not strictly analogous, it is relevant to remember 
that, in Stevens v. Tirard,** the Court of Appeal held that where 
the husband under an order of a court pays to his wife money for 
the maintenance of a child, no trust is created in favour of the 
child. The remedy against a mother who fails to spend the money 
for the child is not to ask her for an account but to deprive her of 
the custody.“ Maintenance money paid to the mother becomes 
part of what, in another branch of the law, is known as the “* family 
fund ” “7; it is money to be used for keeping both mother and child, 
and to disentangle the family fund with the help of trust accounts 
would seem to be a singularly futile undertaking. But it is no less 
futile as between husband and wife than it is as between mother 
and child, at any rate where the funds are intended to maintain 
both parties. ` 

If, however, the concept of the trust must be applied to this 
domestic relationship, what conclusion should be drawn from the 
- the intention of the spouses to use the money so as to keep them 
both? Is it not money earmarked for their joint use? And, if it 
is, does it matter whether it is used at once or saved ‘ against a 
rainy day,” whether it is used for the acquisition of food for 
immediate consumption or of furniture for long term user If, by 
denying to herself, and no doubt to her husband as well, some 
comforts and pleasures the wife seeks to make their old age or the 
future of their children more secure, does the money. so saved 
cease to be destined for their joint purposes? And can the eventual 
end of the consortium, whether by death or by divofce or by 
separation, alter the ‘‘ trusts,” if trusts it must be, on which the 
wife has held the money? To these questions the judgments of the 
majority of the Court of Appeal gave no answers. It is submitted 
that the law as laid down in Hoddinott v. Hoddinott and in the 
earlier cases discussed above cannot only be attacked as an 
injustice to the wife whose industry and economy must have been 
at least as important for the accumulation of the money as the 
husband’s earning power. It is also open to the reproach that it is 
inconsistent with the legal foundation on which the decision rested 
which was that of a trust for both spouses and not for the husband 
alone. ) 

Both Bucknill and Cohen L.JJ. referred to Balfour v. Balfour,” 
the decision which drew a necessary inference from the typical 


<* [1040] 1 K.B. 904; see ap Glain Ti, st p; 14. 
41 See por Goddard LJ. ] 1 K.B. at p. 26. 

43 Soe below, Part IV of this Artole. 

43 [1919] 2 K.B. O71. 
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conditions of domestic life by holding that the transactions between’ 


the spouses cannot be assumed to have been entered into with the 
intention of creating legal relations. A transfer of money from the 
husband to the wife for household purposes, it was thought, cquld 
not be construed as a “* gift ” in the legal sense without introducing 
legal categories into circumstances which they do not fit. But a 
trust is a legal institution no less than a-gift, and an intention to 
create’it no more compatible with the nature of the consortium 
than the intention to give or the intention to contract. Balfour v. 
Balfour was indeed most relevant to the decision, but it should 
have yielded the Jesson that section 17 ought to be applied without 
making the attempt to cast the mutual dealings between the 


spouses into the mould of legal institutions, whether they be 


contract, gift or trust. 

The principle of separation of property has its great merits. 
Where either spouse owns land or investments unconnected with 
the life of the household community, or where husband or wife 
owns a business or a share in a business, very much can be said for 
keeping the capital assets apart, no matter whether they were 
acquired before or during marriage. This was the rationale of the 
married women’s property legislation which culminated in the Act of 
1985. This legislation, however, should not have been applied to 
those portions of the spouses’ income and to those capital assets 
which serve the life of the household community, nor would it have 
been so applied, had the courts succeeded in drawing the necessary 
factual inferences from the intentions of the parties. That inten- 
tion, it is submitted, should, in the absence of evidence to the 
contrary, be regarded as directed to the creation of joint ownership 
in those assets which are, either immediately or in future, designed 
to serve the needs of the household. Legislation has been passed 
to give effect to the rights of the spouses in the law of`succession.** 
It is hard to see why a similar idea should not also be applied 
during their lifetime. At present the undivided ‘‘ family fund ” is 
ignored in the law of husband and wife. ‘It will be shown later 
that it is a living reality in the application of social legislation. As 
the law now stands, the statutes dealing with married women’s 
property which were passed in order to create equality as between 
the ‘married women of the privileged classes and those of the 
working and lower middle classes, have produced this equality only 
in a formal sense. The bulk of the property of the majority of 
married couples consists just of those ‘‘ household assets,” including 
savings, which the courts hold normally to be vested in the hus- 
band, and this means that statutes like the Act of 1985 have never 


44 Administration of Estates Act, 1925, s. 46 (1) (1). In the event of intestacy 
the ' ‘personal chattels" go to the surviving spouse. The definition of ‘* per- 
sonal chattels '’ in s. 55 (£) might be yseful if, on any future occasion, special 
legislation on household war was contemplated, Contrast the aearhon 
In P, 4 of the Bills of Bale Aoi 8. 
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been allowed to produce either substanial equality between the well- 
to-do and the majority nor, among the latter, between husband and 
wife. It is not impossible for the courts to remedy this situation, 
although probably only a decision of the House of Lords could 
achieve this. Since this is perhaps not all too likely to happen, it 
is arguable that legislation would have to intervene. The task of 
the- draftaman charged with the preparation of such legislation 
would be difficult, because he would have to formulate a criterion 
by which to distinguish ‘“‘ household assets’. from others. Never- 
theless, this task would be urgent, urgent in the interest of married 
women, but also in that of outside creditors. It is the position of 
the latter which will now have to be considered. 


(To be concluded) 
O. Kann-Freronp * 


* Professor of Lew in the University of Londdn. 
Vou 16 4 
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WHEN IS A REPEAL NOT A REPEAL? 


(1) Section 89 (1) of the Crown Proceedings Act, 1947,’ provides 
that ‘The enactments set out in the Second Schedule to this 
Act are hereby repealed to the extent specified in the third column ~ 
of that Schedule.” The Second Schedule contains the following 
entry :—‘'28 and 24° Vict. c. 84. The Petitions of Right Act, 
1860. The Whole Act.” 

(2) Section 15 of the Bills of Sale Act (1878) Amendment Act, 
1882,* as originally enacted, provided inter alia that ‘‘ The eighth 
amd twentieth sections of the principal Act [the Bills of Sale Act, 
18787] ... are repealed .. .”’ 

The casual reader, indeed even the careful reader, of the Acts 
of 1882 and 1947 might well conclude that, as a result of the 
provisions set out above, sections 8 and 20 of the Bills of Sale 
Act, 1878,7 and the whole of the Petitions of Right Act, 1860,‘ 
have been effectively repealed for all purposes and can be wholly 
- disregarded in relation to events happening after the coming into 
force of the repealing enactments. A decision of Fry J. m 1888 
(to be discussed in detail later) shows that this view is wrong 
as regards section 20 of the Bills of Sale Act—the learned judge 
held that the section has not in fact been repealed for all purposes 
—and it will be submitted in the course of this article that the 
view is also wrong ag regards the Petitions of Right Act. The 
two instances demonstrate clearly the need for great care in the 
interpretation of repeal provisions. These provisions may be, 
and often are, traps for the unwary, and it is the purpose of this 
article to describe the approach to them which, in the writer’s 
opinion, must be adopted if error is to be avoided. The task 
involves, first, an examination of the technique of the modern 
parliamentary draftsman in the matter of repeals and, secondly, 
a review of the attitude of the courts to that particular part of his 
handiwork. In the final section of this article it: is proposed to 
test the results obtained from that examination and review by 
reference to the repeal provisions set out at (1) and (2) above. 


REPEAL TECHNIQUE OF THE PaRLIAMENTARY DRAFTSMAN 
The Railway and Canal Commission (Abolition) Act, 1949," which 
received the Royal Assent on March 9, 1949, will serve as an 
example. The main purpose of the Act was to abolish the Railway 
and Canal Commission and transfer its few remaining functions 
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to various other tribunals. Most of those functions are, under 
section 1 of the Act, transferred to the High Court, but certain 
functions under the Telegraph Acts * and the Defence of the Realm 
(Acquisition of Land) Act, 1916,’ go to other tribunals. Having 
regard to section 5 of the Act of 1949, we can assume that the 
draftsman was instructed to abolish the special right of water 
consumers and local authorities, under section 1 of the Metropolis 
Water Act, 1897," to take proceedings before the Commission 
against the Metropolitan Water Board for breaches of the Board’s 
statutory duties. Let us take a seat at the dyaftsman’s elbow 
and see how he deals with the matter. Giving effect to the 
instruction clearly involves the. repeal of section 1 of the Act of 
1897, but observe that the draftsman does not merely add the 
section to his repeal schedule and say no more about it. He inserts 
in the body of his Bill (see section 5 of the Act) a clause which 
expressly provides that section 1 of the Act of 1897 is to cease, 
to have effect: he then adds-the section to the list of repealed 
enactments set out in the schedule. The reason for his adopting 
this apparently roundabout method is succinctly explained in a 
note in Halsbury’s Laws of England ® under the heading “‘ Drafting 
of Statutes’’: ‘‘ Repeals which are consequential on the proposed 
Bill may be scheduled only. But those which raise a point of 
substance should be brought to the attention of Parliament by 
insertion in a clause.” 

It will be remembered that the common form repeal provision 
employed to bring a schedule of repeals into force, gives no clue 
as tó the previous effect of the enactments repealed or the reasons 
for those repeals. See, for example, the extracts from the Crown 
Proceedings Act quoted at (1) above. Under normal parliamentary 
procedure the schedule itself is passed as a whole without a 
detailed scrutiny. Where, therefore, the common form provision 
and the repeal schedule are used, a member of Parliament, unless 
he undertakes the necessary detailed research, is quite in the dark 
as to which parts of the existing law are being done away with 
by the schedule. 

It was not a necessary consequence of the abolition of the 
Railway and Canal Commission and the transfer of its functions 
that the right to take proceedings under section 1 of the Metropolis 
Water Act, 1897,)° should be abolished. It was a quite separate 
alteration of law. Therefore,. had the draftsman simply put the 
section in the general schedule of repeals, he would. have been 
attempting (the word is used advisedly as will later appear) to 
work a substantial change of law by a mere entry in a repeal 


6 26 & 2T Vict. c. 119. 41 & 42 Vict. o. 76. 

T 6&7 Geo. 5, c. 68. 

60 & 61 Vict. o. 56. 

® nd (Hailsham) ed., Vol. 81, p. 571, note (r). 
10 60 & 61 Viot. o. 56. . 
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schedule. That change of law would certainly not have been 
obvious to the members of Parliament who were asked. to pass the 
_ Bill and would have come as a surprise to any person reading 
the measure as an Act. By using a special clause to effect his 
purpose, the draftsman made it clear that the repeal was one’ of 
the substantive provisions of his Bill and, at the same time, ensured 
that it would be open to detailed scrutiny at the Committee stage 
of the Bill. Compare the repeal of section 1 of the Metropolis 
Water Act with the repeal of sections 2 to 5 of the Railway and 
Canal Traffic Act, 1888," which is also provided for in the Act 
of 1949. Those sections of the Act of 1888 established the Railway 
and Canal Commission and clearly had to be repealed on its 
abolition. Their repeal, however, did not necessitate a special 
clause, since a member of Parament who assents to a provision 
abolishing the Commission must be taken to assent to the repeal 
of the existing enactments which set it up. He can have no 
grounds for complaint -if the repeal is carried’ out by means of 
general words in the body of the Bill together with an entry in a 
repeal schedule—a schedule which only gives the regnal years and 
short titles, but no explanation of the effect, of the enactments 
listed in it. 

It will be seen that the proper mode of repeal of an enactment 
—special clause or general words plus an entry in a repeal schedule 
—is a matter of considerable importance from the constitutional 
point of view. If the draftsman and the department responsible 
for a Bill are not scrupulously careful a change of law may be ' 
brought about without the real consent of Parliament. Furtive 
attempts to alter the law are not unknown (the question arose 
m Parliament in acute form on the Post Office Consolidation 
Bill, 1897") but- must be rare; and no doubt the fear 
of incurring the terrible wrath of Parliament would act as a 
powerful deterrent on even the boldest minister. A heavy 
responsibility, therefore, rests upon the draftsman who must have 
the existing law at his finger tips and know the exact effect that 
his Bill will have upon it. An examination of the statute book 
will reveal that parliamentary draftsmen tend to be very cautious 
in the matter of repeals, and, where there is any doubt as to a 
repeal being consequential upon a substantive provision in the 
body of the Act, they insert a special clause bringing the repeal 
to the notice of Parliament. For example, section 45 (1) of the 
Representation of the People Act, 1948, rendered void the election 
of a candidate at a parliamentary or local government election if 
he had engaged as his canvasser or agent a person who, to his 
knowledge, was subject to an incapacity to vote at the election. 


11 §1 & 52 Vict. o. 25. 

12 Parl.Deb., 4th Series, Vol. XLIX Cols 221 et seq The Post Office came in 
for some severe criticism and the Bill was subsequently withdrawn. 

13 1] & 12 Geo. 6, o. 85. . 
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Section 44 of the Parliamentary Elections Act, 18868,™* had made 
- Similar provision as respects parliamentary. elections and (one 
would surmise) could quite properly have been removéd from the 
statute book by an unobtrusive entry in the general repeal 
schedule. The draftsman did not, however, adopt this course. 
He added a subsection (8) to his section 45 expressly declaring 
that section 44 of the Act of 1868 was to cease to have effect : 
he then formally repealed section 44 in the general repeal schedule. 
The latter repeal, being directly consequential upon section 45 (8) 
of the Act, was unobjectionable. (In this connection it is worth 
noting that the ‘‘cease to have effect” provision may not be 
quite the same thing as a straight repeal since it may not bring 
into play the elaborate savings contained in section 88 of the 
Interpretation Act, 1889.7) A variation .of the technique just 
described is sometimes used. Not being satisfled with a subsection . 
which merely declares that an earlier enactment is to cease to 
have effect, the draftaman may go the length of incorporating 
a subsection which actually repeals the earlier enactment. - Then, 
to make assurance doubly sure, he repeats the operation in the 
general repeal schedule. For an example of this, see the 
Superannuation Act, 1949.'* Section 89 (6) expressly repeals 
section 4 of the Superannuation Act, 1987," and section 8 of the. 
Superannuation Act, 1914,'* those sections having dealt with 
matters for which fresh provision is made in subsections (1) to (5) 
of section 89 of the Act of 1949. The earlier enactments are also 
included in the general repeal schedule to which effect is given 
by section 64 (2) of the Act of 1949. The explanation of double 
repeals such as this probably is that the draftaman wishes to 
facilitate the task of the reader by gathering up all- the repeals 
in one schedule at the end of the Act. He certainly cannot be 
accused of furtive tactics. 


To sum up. Under modern "drafting practice the repeal 
schedule is not an independent part of an Act of Parliament. It 
is linked directly with the substantive provisions and will only 
contain repeals which are consequential on those provisions. The 
consequential nature of the repeal of any eractment may be due 
either to the fact that the enactment is repugnant to or inconsistent 
with one or more of the substantive provisions of the repealing 
Act, or to the fact that one of those substantive provisions 
expressly nullifies the enactment in question. 

14 81 & 82 Vict. o. 125. 
15 53 & 58 Vict. o. 68. As to the of s. 88 of this Act, see Woks v. Direstor 

of Public Prossoutions [1947] A.C. 869, at 368. l i 
16 12 & 18 Geo. 6, o. 44, 

17 50 & 51 Vict. o. 67. 
18 4&5 Geo. 5, o. 88. 
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ATTITUDE OF THE CournTs TO REPEAL PROVISIONS 


The attitude of the courts to repeal provisions-must now be con- 
sidered. There is an almost complete lack of authority but Hough v. 
Windus ™ is an instructive case which is treated in Craies on Statute 
Law ™ as expressing the general rule on the point.** The facts 
were that the plaintiff? Hough, a judgment creditor of the 
defendant, issued on December 20, 1888, a writ of elegit against 
the defendant’s goods under the statute of Westminster the Second 
(18 Edw. I, c. 18). ° On, December 22, 1888, the sheriff entered 
and took possession of the goods but delivery of them to the 
plaintiff was not made before January 1, 1884, when the Bank- 
ruptcy Act, 1888," came into operation. Section 146 (1) of that 
Act provided that ‘‘ The sheriff shall not under a writ of elegit’ 
deliver the goods of a debtor nor shall a writ of elegit extend to 
goods.” Section 169 and the Fifth Schedule repealed inter alia so 
much of the 18 Edw. 1, c. 18 as related to the chattels of a debtor. 
There were savings attached to the repeal provision similar to 
those now found in section 88 of the. Interpretation Act. The 
question was whether the provisions of the Bankruptcy Act 
prevented the plaintiff from obtaining delivery of the goods. The 
Court of Appeal, reversing the decision of the Queen’s Bench 
Division, held that the Act of 1888 did not bar the plaintiff’s 

remedy since it could not be clearly gathered from ‘the wording of 
the statute that there was an intention to interfere with 

rights. One argument addressed to the court on behalf of the 
defendant must be set out here since Bowen L.J.’s answer to it 
goes to the very heart of the question of the nature and function 
of an express repeal. It was argued for the defendant that, since 
the effect of the repeal of the relevant part of 18 Edw. 1, c. 18 
would be to prevent any delivery of goods under an elegit after 
January 1, 1984, section 146 of the Act would have no effect at 
all unless it were held to apply to cases where execution had 
begun, but had not been perfected by delivery, before that date. 
At page 285 of the report Bowen L.J. deals with the argument in 
the following words. ‘It appears to me that the answer to this 
somewhat formidable argument is to be found m a study of the 
framework of the Bankruptcy Act, 1888, so far as it works a 
repeal of previous legislation. It does not seem to me to be 
possible, without misunderstanding the scheme of drafting which 
the legislature has adopted,*™ to treat the repealing section 169 as 
an independent section, or one intended to do more than for sake 


` 19 (1884) 12 Q.BLD, 224, 

ze Ath Ed., p. 200. i 
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of symmetry to repeal expressly in a group those portions of 
previous statutes which had already been repealed by implication 
in the body of the Act. I have examined Schedule 5 in detail, 
which contains the list of previous Acts of Parliament, all or part 
of which is to be repealed by section 169, and I have come to 
the conclusion that the idea upon which the Bankruptcy Act, 1888,” 
has been framed was to enact in the first place specifically a complete 
code of provisions which, so far as they are inconsistent with any 
previous legislation, would repeal it by impljcation, and then oyer 
again, at the very last, to clear the statute book, so to speak, by 
section 169, and to sweep into one compendious repeal section 
all the statutes, and sections of statutes, which in the earlier part 
of the Act had been impliedly done away with already, the Bank- 
ruptcy Act, 1869,* itself being among the number. The mere fact 
therefore that an express repeal of certain provisions as to elegit 
is contained in this general clause would not be any longer an 
argument for putting on the earlier sections of the Bankrupicy 
Act, 1888,** any construction which they would not independently 
demand. It seems to me, so far as I have been able to judge, 
that this observation applies equally to all the Acts and parts of 
Acts mentioned in Schedule 5. The sweeping repeal of each in 
express terms has already in all cases been preceded in the body 
of the Bankruptcy Act, 1888, by special enactments as to the 
individual subject-matter which would work an implied repeal to 
the same extent as that afterwards expressly enacted.” Cotton LJ. 
agreed with Bowen L.J. in the latter’s analysis of the repeal 
provisions. See page 288 of the report.*” 


CONSIDERATION OF REPEAL PROVISIONS AT (1) AND (2) ABOVE 


(1) Repeal of the Petitions of Right Act by the Crown Proceedings 
Act. 
If the Crown Proceedings Act, 1947, is examined it will be found 
that ‘‘the scheme of drafting’’ (to use Bowen L.J.’s phrase) is 
the same as that adopted in the Bankruptcy Act ** considered in 
Hough v. Windus.** The body of the 1947 Act contains the new 
- substantive provisions and Schedule 2, the repeal schedule, excises 
all the old law that has, in consequence, been superseded. Let us 
now examine the repeal of the Petitions of Right Act, 1860," which 


a3 82 & 88 Vict. o. T1. 
a & 47 Vict. o. 52. 

t would seem that Bowen 1.J.’s mode of onein the re rovisions 
in Hough v. Windus is simply an application of & b sl pag 
construction which requires the interpreter to have to f 
legislation ''—as Lord Herschel! put it in Institute of Patent Agents v. Lock- 
wood [1894] A.O. 347 at 857. 
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that Schedule contams. At first sight it appears to be a total 
repeal, but if we turn to section 40 (1) of the Act we find : $ Nothing 
in this Act shall apply to proceedings by or against, or authorise 
proceedings in tort to be brought against, His Majesty in his private 
capacity. . .” ‘Thus no substantive provision is made in the body 
of the Act as respects the Sovereign in his private capacity. If 
the Petitions of Right Act were held to be totally repealed, it would 
be tantamount to giving the repeal schedule an independent opera- 
tion which, according to Bowen L.J., and to the results of the 
examination carried out in the earlier part of this article, it is not 
intended to have. There is a further reason for holding that the Act 
of 1860 is not repealed as respects proceedings against the Sovereign 
in his private capacity.. The opening words of section 40 (1) quoted 
above of the Act of 1947 are “‘ Nothing in this Act shall apply 
to. . .’? These are clearly wide enough to include the repeal 
schedule as well as the provisions in the body of the Act. The 
result is that the repeal of the Act of 1860 does not apply as respects 

proceedings against the Sovereign im his private pag On 
pege 8 of his excellent book on Crown Proceedings, Dr. Glanville 
Williams expresses surprise that the Crown Proceedings Act should 
have totally repealed the Petitions of Right Act, and goes on to 
contend that proceedings agamst the Sovereign in his private 
capacity are now governed by the umreformed pre-1860 rules of the 
Petition of Right. For reasons which have already been sufficiently 
stated I would respectfully disagree with this contention. In a 
footnote, the learned author says that the question of the total 
repeal of the Petitions of Right Act was taken up in Parliament 
with those responsible for the Bill, but adds that the argument 
(that the Act of 1860 was totally repealed) was apparently thought 
to be without foundation for no amendment was made. The 
writer’s guess is that the draftsman disposed of the argument by 
` pointing to the clause which rana became section 40 (1) of 
.the Act., 


(2) Repeal of section 20 of the Bills of Sale Act, 1878, by the 
Amendment Act of 1882. 


This repeal, which came before the court in Swift v. Pannel,?* took 
a rather unusual form. So far in this article we have been considering 
instances in which the draftsman used the device of the repeal 
schedule. It sometimes happens, of course, that there is not 
sufficient material to justify a separate schedule and go even the con- 
sequential repeals are effected by a section in the body of the Act. 
Section 15 of the Act of 1882 is an example of this technique. 
. The facts in Swift v. Pannel** were as follows: X transferred 
some chattels absolutely to Pannel, the plaintiff, by a bill of sale 


a8 (1888) 24 Oh. D. 210, 
3 (1898) 24 Ob.D. 210. 
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‘ which was duly registered. The transferor X being bankrupt, 
Pannel sued for an injunction against Swift, the trustee in bank- 


ruptcy, who was proposing to sell the chattels on the ground that 
they were in the order and disposition of the bankrupt. Section 20 
of the Bills of Sale Act, 1878,” enacted that chattels comprised in a 
registered bill of sale should not be deemed to be in the order and 
disposition of the grantor within the Bankruptcy Act.” Section 
15 of the Bills of Sale Act (1878) Amendment Act, 1882,’? provided 
that “‘ The eighth and twentieth sections of the principal Act [the 
Act of 1878] and also all other enactments contained in the principal 
Act which are inconsistent with this Act are repealed, but this 
repeal] shall not affect the validity of anything done or suffered 
under the principal Act before the commencement of this Act.” 
The question was -whether section 20 had been totally repealed, 
or whether it was still partly in force. Prima facie the repeal. is 
unqualified. Fry J., however, pointed out that the substantive 
provisions of the Act of 1882 did not apply to bills of sale given 
otherwise than’ by way of security for the payment of money. 
(Section 8 provides :—‘‘ The expression ‘bill of sale’ and other 
expressions in this Act have the same meanings as in the principel 
Act except as to bills of sale or other documents mentioned in 
section 4 of the principal Act, which may be given otherwise than by 
way of security for the payment of money, to which last mentioned 
bills of sale and other documents this Act shall not apply ”’.) 
The learned judge held that section’20 of the Act of 1878 was still 
in force as respects bills of sale given by way of absolute transfer 
and, accordingly, found for the plaintiff.” The following is an 
extract from Fry J.’s judgment. ‘‘ It appears to me therefore that 
the scope of that section [section 8 of the Act of 1882] is to leave 
entirely unaffected by the present Act [the Act of 1882] any bill 
of sale by way of absolute transfer, and to regulate one set of bills, 7 
namely, those by way of security, by the Act of 1882, and to 

regulate the other set of bills of sale, namely, those by way of 
absolute transfer, by the Act of 1878. Then section 15 [of the 
Act of 1882] is in these terms ‘ The eighth and twentieth sections 
‘of the principal Act, and also all other enactments contained in 
the principal Act which are meonsistent with this Act, are 
repealed . . .” It is plain that no enactment in the principal 
Act which relates to absolute bills of sale can be inconsistent with 
this Act [the Act of 1882] because this Act relates only to bills of 
sale by way of security, but no doubt the words are ‘ the eighth 
and twentieth sections of the principal Act shall be repealed’ and 
that would be a plain repeal but for the words of the third section 


80 41 & 42 Vict. o. 81. 

81 92 & 38 Vict. o. TL. 

33 45 & 46 Vict. o. 48. 

33 N.B. The names of the parties are ‘mixed up on page 210 of the report but the 
confusion is sorted out by the errata slip at thp front of the volume. 
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which appear to me to confine the whole operation of the Act to 
bills of sale by way of security.”’ 

In construing the repeal provision by reference to the substantive 
provisions Fry J. was applying the principle which Bowen L.J. 
enunciated in Hough v. Wtndus** and which is the only principle 
consistent with the scheme of drafting adopted by the draftamen 
of the statutes. The repeals effected by the Act of 1882, though 
they appeared in the body of the Act, were obviously consequential 
repeals, and to have, treated them as independent substantive 
enactments would undoubtedly have defeated the intention of 
Parliament. 

The moral of the story seems to be that substantive repeals 
effected by specific provisions in the body of an Act—an example 
is to be found m section 5 of the Railway and Canal Commission 
(Abolition) Act, 1949 ?°—-can usually be taken at their face value: 
consequential repeals—normally effected by general words in the 
body of the Act plus a repealed schedule—are worth watching. 


DonaLp B. Murray * 


Asastant Lecturer in Lew at the Queen's Uni , Belfast; formerly 
Assistant Parliamentary Drafteman to the Government of Northern Ireland. 
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STATUTES 


VisITIne Forces Act, 1952 


PourricaL expediency has frequently been held responsible -for the 
fathering of undesirable legislative offspring. The latest statute 
to arouse doubts as to its desirability is the Visiting Forces Act, 19052, 
which may well be said to be the progeny of international expediency, 
for the purpose of the Act is to enable the United Kingdom to ratify 
the Agreement regarding the Status of Forces of Parties to the North 
Atlantic Treaty (Cmd. 8279) which was signed in June, 1961. 
Broadly speaking, the effect of the present statute is to provide for 
the creation in this country of a large body of persons who are not 
subject to the jurisdiction of the criminal courts. This, to say the 
least, constitutes a startling departure from the traditional principle 
which ordains that all persons, nationals and aliens, who commit 
a crime against the laws of this country are triable by the English 
courts. 

The development of this ouster of jurisdiction of the criminal 
courts has an interesting background which needs to be stated if a 
proper appreciation is to be gained of the recent enactment. The 
story begins in 1988 when the Visiting Forces (British Common- 
wealth) Act was passed to legalise the setting up of service courts 
of Commonwealth forces stationed in the United Kingdom, but the 
jurisdiction of such. courts was limited to “ matters concerning 
discipline and the internal administration of such forces.’ Another 
step was taken with the enactment of the Allied Forces Act, 1940, 
which merely extended the 1988 Act to allied forces generally who 
were in this country. To prevent any doubts arising as to the extent 
of the jurisdiction exercisable by these military courts, the 1940 Act 
expressly provided that no restriction was being placed on the juris- 
diction of the civil courts to try a member of any Allied armed force 
for an offehce against the laws of this country. A similar provision 
was inserted in the Allied Powers (Maritime Courts) Act, 1941, which 
permitted the establishment in the United Kingdom of Maritime 
Courts for the trial of non-British subjects charged with certain 
criminal offences against the law of an Allied Power. In each of 
these three statutes, it will be observed, no question arose of ousting 
the jurisdiction of the English criminal courts. 

However, within less than a year Parliament had passed the 
United States of America (Visiting Forces) Act, 1942, which, 
according to the Agreement entered into between the two countries 
and annexed as a Schedule to the Act, was to apply only ‘“ during 
the continuance of the conflict against our common enemies.” 
Under this revolutionary enactment, United States service courts 
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were given the right to exercise exclusive jurisdiction in respect of 
any criminal offence committed in the United Kingdom by members 
of the American Armed Forces. This constituted a total ouster of 
jurisdiction of the English courts who could try an American soldier 
only at the request of the United States authorities. A notable 
instance in which this occurred was the case of R. v. Hulton and 
Jones (the ‘* Cleft Chin” murder), referred to in E. v. Jarmajn 
[1946] .1 K.B. 74. 

If it be any consolation, the Visiting Forces Act, 1952, marks 
2 limited withdrawal from the position created by the United States 
(Visitmg Forces) Act, 1942, which, together with the Allied Forces 
Act, 1940, will be repealed on the coming into force of the present 
statute. The 1952 enactment is intended to cover ‘not only the 
visiting armed forces of North Atlantic Treaty countries but also 
forces from Commonwealth countries who are stationed in any part 
of the United Kingdom. Service courts of these countries are 
authorised, under section 2, to exercise within the United Kingdom 
all the jurisdiction which their own law gives them over members 
of their armed forces and other persons subject to their service law, 
including the civilian component of the visiting force. The one 
limitation on the exercise of this power concerns the death penalty 
which, the Act provides, may not be carried out in this country 
unless the accused was convicted of an offence for which, under 
English law, he would also be liable to be sentenced to death.? 

The real kernel of the statute is to be found in section 8 which 
lays down certain conditions which, if proved by a member of the 
visiting force or a civilian component who is charged in an English 
court with an offence against our law, entitle the accused to plead 
successfully that the jurisdiction of the court is excluded. This 
plea may be raised at any stage before the conclusion of the trial, 
but unless objection is in fact made to the competency of the court 
the ‘question of ouster does not arise. The first instance of ouster . 
of Jurisdiction concerng offences committed in the course of duty, 
it being provided that a certificate to that effect by the appropriate 
military authority “‘ shall be deemed sufficient evidence of the fact 
unless the contrary is proved.” Secondly, ouster may ensue in 
relation to offences against the person which involve a fellow member 
of the force or a civilian component or a dependant, a term which 
includes the wife or child or any other person maintained by, or in 


1 Onl ones capital offences remain in English law: ages piracy 
with violence, and setting fire to H M.'s ships. It 1s interesting 

the position under the American Uniform Code of Military Justice, 1060, wha 
revised and consolidated the Articles of War and the Articles for the Govern 

ment of the Navy. may Do panikai with dels anda: the Code are et the 
only offences which may be with death under the Code are: sedition 
(Article %4), rape (Artide and unlawfully killing a human being (1) with’ 
E E ge a aS 
atiem tion urg sodémy, rape, or aggravated arson 
e D. 
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the custody or care of, a member of the visiting force. The extent 
of this second heading may be gauged from the Schedule to the Act 
which enumerates the offences falling within this category—they 
include murder, manslaughter, infanticide, rape, buggery and 
assault, incest, wounding, causing grievous bodily harm and 
robbery. Finally, a plea of ouster will succeed if the offence is 
against the property of either the visiting force or of any of its 
members, military or civilian, which category includes such crimes 
as larceny, false pretences, embezzlement, malicious damage, 
arson, burglary and housebreaking. T 

This is certainly a formidable list but there exists a provision, 
similar to that introduced into the United States of America 
(Visiting Forces) Act, 1942, which enables the appropriate 
authority of the visiting force concerned to waive jurisdiction. 
Assuming the right to try its own members is noť waived and that 
the accused is tried by court-martial, an English court cannot 
subsequently proceed to try the individual concerned for the same 
crime. However, no bar exists preventing an English court from 
trying the prisoner for a different crime which ig based to some 
extent on the same circumstances for which he has previously been 
sentenced by the service court, but that sentence must be taken 
into consideration by the United ees court when deciding 
what punishment to award. 

An innovation, without parallel in any of the earlier enactments, 
is the provision under section 7 which forbids a coroner, unless 
otherwise directed by the Home Secretary, from holding or con- 
tinuing an inquest if he is satisfied that the deceased person was 
either a member or a civilian component of a visiting force, or 
even a dependant in the sense described above. The same prohibi- 
tion applies if a coroner becomes aware that a person, subject 
to the jurisdiction of the service courts, has been arrested or 
charged before a military court with the murder, manslaughter or 
infanticide of the deceased person. To this latter extent the Act 
merely follows the already existing practice laid down in the 
Coroners (Amendment) Act, 1926, s. 20. 

Most of the remaining provisions follow the pattern adopted in 
the preceding statutes and do not merit particular attention. What 
then is the judgment to be passed on this far-reaching measure? 
During the passage through Parliament considerable prejudice 
against the Bill was manifested in both Houses and in the letter 
columns of the Press: The date when the Act is to come into 
operation is dependent, to a large extent, on the action taken by 
other N.A.T.O. countries to ratify the 1951 Agreement,, and there ` 
can be little doubt that reciprocity is the only poanie justification 
-for this fundamental change in the law. f 

Ji Lu. J. EDWARDS. 


62 THE MODERN LAW REVIEW’ Vor. 16 


TowN DEVELOPMENT Act, 1952 ' 


Tue Royal Commission on the Distribution of Industrial Popula- 
tion (the Barlow Commission) reported in 1940 in favour of 
decentralisation and dispersal. It has long been widely accepted 
that some methods must be devised to prevent the spreading of 
urban areas and, as the present Minister of Housing and Local 
Government has put it, “ If towns are not allowed to swell they must 
be encouraged to hop.” The New Towns, under the Act of 1946, 
represent a hop into, generally, the more open spaces. The Town 
Development Act, 1952, is designed to encourage the hopping of 
the surplus population of the overgrown urban areas into nearby 
towns. In other words, it encourages the swelling of smaller towns 
as an alternative to the swelling of bigger towns. The most usual 
case will be the transfer of population from a county borough or 
the London area (the ‘‘ exporting °? authority) to a non-county 
borough or urban district (the ‘‘ receiving ” authority). 

There are two major problems in any such arrangement. The 
first is administrative and the second is financial. 

The administrative problem (which also hag its financial aspect) 
is how to ensure the co-operation of the two or more authorities 
concerned. The Act enables (sections 7, 8) the exporting authority, 
the county council of the receiving authority and a joint water or 
sewerage board (on’ which the receiving authority is represented) 
to participate by undertaking or bearing the expense of a part or 
the whole of the necessary operations. For this purpose the 
participating authority is empowered inter alia, on behalf of the 
receiving authority, to do anything which the receiving authority 
could lawfully employ an independent contractor to do, or to 
exercise powers outside their area although such exercise may not 
be for the benefit of their area, or to assign the right to receive 
certain housing Exchequer subsidies, or to make or receive payments 
between the authorities. The exercise of these powers depends 
on the agreement of the receiving authority but the Minister has 
power (section 9) to make an order authorising the participating 
authority to exercise the powers despite the opposition of the 
receiving authority. Such an order must be APENES by Parlia- 
mentary resolution. 

The financial problem is how to assist the receiving authority. 
The Minister is empowered (section 2) with Treasury approval to 
make grants to receiving authorities towards inter alia, the acquisi- 
tion of land and of site preparation and the provision of water 
and sewerage services. Similarly, the-exporting authority may 
make contributions (section 14). The Minister has said, of his 
grant to the rate contribution, that it would be available “c where 
it is the only way in which we shall get the houses built in the 


1 18-16 Geo. 6 & 1 Elix. 2, c. 54. For Parliamentary Debates, seo, 496 H.C.Deb. 
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right places, and where it would not be reasonable to expect the 
exporting authority to pay. . ~ . The general principle will be 
that the exporters will contribute to the statutory rate charge 
broadly to the extent that their own urgent housing needs are directly 
relieved by the houses that are being built.’’ Both the Minister 
and the exporting authority may attach conditions to their contri- 
butions. These may be such as appear to the contributing 
authority to be expedient for securing the intended relief from 
congestion or Over-population (sections 8, 4). The Minister may 
withhold his contribution if a condition is not observed. Finally, 
in certain cases, there may be a Ministerial grant to a participating 
authority (section 10). 

It is very difficult to assess the importance of this Act or its 
financial consequences. Much may depend on the extent to 
which the Minister uses his compulsive powers under section nine. 
` He has raid, in the course of the debates, that ‘‘ the purpose of the 
Bill is that the large cities wishing to provide for their surplus 
populations shall do so by orderly and friendly arrangements with 
neighbouring authorities . . . I want to make it clear that it is our 
purpose that all these arrangements should be reached by friendly 
negotiations and not imposed by arbitrary power.” ` Of the power 
in section 9, the Minister said: ‘‘ I hope this power will be regarded 
as being ome in reserve and seldom, if ever, brought into 
play.” This is the attitude of an optimistic ostrich. But perhaps 
Mr. MacMillan will succeed where others have failed in inspiring 
love between county boroughs and the adjoining areas in adminis- 
trative counties. A second uncertainty is how far industry will 
arise to support the transferred population, for it is not the intention 
that the new arrivals in the enlarged town shall travel backwards 
and forwards across the green belt. The Act is not meant to provide 
new dormitories but to create larger self-contained communities. 
The third uncertainty is the amount of the financial contributions. 
The Minister denied that there could be any determining principle. 
The only criterion he could suggest was: “ we must try to find, in 
practice, a middle course between being too niggardly and too lavish, 
too prodigal or too miserly. It will be necessary for the Minister to 
be satisfied that there is a real need to contribute to an undertaking 
of this kind before he makes any financial contribution.”’ 

J. A. G. GRiFire . 


$ DısrosaL oF UNcoLLECTED Goons Act, 1952 


Tax Disposal of Uncollected Goods Act, 1952, remedies the injustice 
suffered in the past by repairers and other bailees who received 
goods from the public for treatment, when the goods, after they 
were ready, were not collected and the services and materials used 
remained unpaid for. To take but one example, it has been esti- 
mated that boot and shoe repairers have had at one time as many 
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as 450,000 uncollected repairs on their shelves, at an estimated value 
of at least £166,000 in labour and materials. 

In these circumstances, the common law failed to provide an 
adequate remedy. Of course the bailee could have brought an action 
against the bailor in the courts to enforce his contract, but this 
was too cumbersome and expensive a remedy for the amounts 
involved and often the bailee, because he had not taken the bailor’s 
address, did not know where to find him. The bailee also had a 
poasessory lien over the goods enabling him to retain possession 
until he was paid or the money tendered. But unfortunately, 
unlike the pawnee, the bailee had no common law power of sale. 
His possessory lien merely gave him the right to remain in possession. 
The simple remedy cf sale, with due safeguard for the bailor, would 
have been ideal, but if the bailee had sold he would have been open 
to an action for conversion—the bailee-repairer being in the same. 
position as an innkeeper before the Innkeepers’ Liability Act, 1878, 
gave the latter a power of sale. Mulliner v. Florence (1878) 8 Q.B.“ 
Div. 484. The recent cases of Sachs v. Mikloe [1048] 2 K.B. 28, 
and Munro v. Willmott [1949] 1 K.B. 295, illustrate still further 
the vulnerability of the bailee. The defence that he acted in selling 
as an agent of necessity was difficult if not impossible to sustain 
and the fact that the bailor had disappeared and could not be found 
helped him not at all. Furthermore, such a sale would not have 
conveyed a good title to a purchaser, for the repairer as bailee had 
no more than a special property in the goods to convey. 

The only way in which the bailee could have improved his 
position was by expressly reserving to himself in his contract with 
the bailor a power of sale. Apparently some business firms have 
attempted to do this by the usual device of printing contractual 
terms on their receipts and tickets. But, as was pointed out on the 
- motion for leave to bring in the Bill, the mere placing of such printed ` 
terms on a ticket or the like did not make them necessarily enforce- 
able. The bailee was never certain that he could convince a court 
that the terms were in fact contractual terms, and unless he could 
so satisfy the court, he remained liable for conversion on sale. 

The new Act sets out to remedy the position by giving to the 
bailee a statutory power of sale and thus by implication providing 
but one more statutory exception to the principle Nemo dat quod 
non habet. The Act applies to the bailment of any goods accepted, 
whether before or after the commencement of the Act, by the bailee 
in the course of business, for repair or other treatment, on the terms 
that they will be redelivered to the bailor, or according to his 
directions, when the repair or other treatment has been carried out, 
and on payment to the bailee of such charges as may be agreed or 
as may be reasonable (section 1 (1)). In such circumstances if the 
goods are ready and the bailor fails both to pay or tender the 
charges due, and to take delivery of the goods, or give directions as 
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to their delivery, the bailee shall have a power of sale—this power 
being subject to any agreement between the parties (section 1 (2)). 

Of course such a power of sale must operate subject to the con- 
ditions specified in the Act and designed to protect the bailor. One 
cannot help but feel that they are so stringent as to reduce 
considerably the efficacy of the Act. For one can only assume that 
if they are not complied with in every detail, the bailee and his 
purchaser may lose the protectidn of the Act. The bailee in such 
circumstances may be reluctant to make use ef the new provisions. 

In outline the conditions are as follows : 

(1) A notice must be displayed at all premises used by the bailee 
for accepting such goods for repair or treatment, and must state 
that acceptance of the goods is subject to the Act (section 1 (8) (a)). 
This requirement is relaxed where goods were accepted before the 
Act came into force. The notice is effective even though goods are 
not accepted at any such premises but, for example, are collected. 
‘This condition throws a heavy burden on traders because they will 
not have the power of sale unless they put up a notice in all the 
premises where they accept goods. This is especially so where a 
concern covers the whole country. 

(2) Two written notices must be sent to the bailor. The first 
is to tell him the goods are ready and that the bailee intends to sell 
if he is not paid and the goods not taken off his hands within twelve 
months. The second notice which is served not less than twelve 
months after the first and at least fourteen days before the intended 
sale, informs the bailor that the bailee intends to sell the goods if 
the bailor does not pay and take delivery within fourteen days 
(section 1 (8) (b) (c) and section 1 (7)). 

This requirement means that the bailee must take the address 
of the bailor, a precaution which he may not have taken in the past. 

(8) The goods must be sold by public auction unless in the notice 
of his intention to sell the bailee states the lowest price whic he is 
prepared to accept on a sale of the goods. In this case he may sell 
the goods for not leas than such price otherwise than public auction 
(section 1 (8)). Apparently, the bailee may purchase the goods 

in accordance with the Act and although the auction must 
be public there is no provision requiring advertisement. 

(4) Where the proceeds of sale exceed the bailee’s charges, the 
bailor may recover the excess, and similarly when the proceeds do 
not meet such charges the bailee may recover the balance from the 
bailor (section 8 (1)). The bailee may include in such charges not 
only his charge for repair or treatment, but also reasonable storage 
charges, costs of sale, and E cost, if any, of insuring the goods 
(section 4 (2)). 

(5) After the sale and for a period of six years, the bailee must— 
at the risk of penal consequences on failure—keep a full record of 
the sale and be ready to produce it for inspection by'the bailor 
(section 8 (2) (8) ). 
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Special provisions are made to deal with a deposit of goods 
before the commencement of the Act (August 1, 1952) where the 
address of the bailor is not known (section 5) and also to deal with 
the position where a dispute arises between the parties (section 1 (4) 
‘(5)). Where the rights and obligations of the bailor or bailee with 
reference to the goods are vested for any period in some other 
person, that other person shall have the rights and obligations 
confetred by the Act (section 4 (8)). -This provision is designed to 
provide for persons who acquire rights over the goods either by 
contract or by operation of law from the bailor or bailee, as for 
example the personal representative of the deceased bailor. 

The Act gives no further guidance on title. Presumably a sale 
in pursuance of the Act will not operate so as to mend an inherent 
defect in title, as where the bailor has stolen the goods. The position 
seems to be identical with that under the Pawnbrokers Act, 1872, 
which is illustrated in Burrows v. Barnes (1900) 82 L.T. 721. In ` 
this case, a purchaser-pawnbroker of an unredeemed pledge sold by 
him under section 19 of the Pawnbrokers Act, obtained no title as 
against the true owner of the goods, which had been fraudulently 
pledged by the pledgor. Furthermore, if the Act had been intended 
to perfect such a defect in title, it is ‘suggested that it would have 
; expressly provided for it. One can compare the way in which 
provision is made in section 15 of the Bankruptcy and Deeds of 
Arrangement Act, 1918, which expressly states that the purchaser 
from the Sheriff shall acquire a good title. Curtis v. Maloney 
[1950] 2 All E.R. 201. 

Where the purchaser’s title is defective, It is relevant to consider 
his remedies, if any, against the bailee. It is suggested that the 
purchaser will not be able to rely on the implied undertakings as 
to title and quiet possession contained in section 12 of the Sale of 
Goods Act, 1898, for in this case, if the auctioneer discloses that his 
principal is selling under the Act, and not as owner, a contrary 
intention will be apparent. The circumstances are similar to a sale 
by an ‘auctioneer under an invalid distress warrant. Payne v. Kisden 
(1900) 17 T.L.R. 161. . Therefore it is suggested that the purchaser 
should either insist on an express undertaking as to title or take 
the elemént of risk into account when making his bid. Such an 
express term should be extended to protect the purchaser where the 
bailee has failed to comply with the Act, and the purchaser, as'a 
result, is disturbed in his possession: although im this case, in the 
absence of an express term, the purchaser may be able to rely on 
an implied term that the Act has been complied with. The 
purchaser from a pawnbroker can rely on an implied term to the 
effect that the article has been pledged with him and that the time 
allowed for A has passed. Morley v. Attenborough (1849) 
8 Exch. 500. 

J. D. NewTON 


NOTES OF CASES 


Law Reports 


Tue thanks of the profession are owed to the Incorporated Ceuncil 
of Law Reporting and the proprietors of The Times Law Reports 
for their combined action which has resulted in the greatest single 
contribution since 1865 to the rationalisation of law reporting in 
this country. With the appearance of The Weekly Law Reports we 
should be provided, under the official auspices of the profession, 
with a speedy report of every decision of sufficient interest to 
appear in any general series of law reports. An old friend, The 
Times Law Reports has disappeared, as has an equally old, but 
less valued, acquaintance The Weekly Notes. The former fulfilled 
a valuable function in the past but the time had come for it to go 
into honourable retirement, and a tribute should be paid to its 
proprietors far recognising this fact and for their public-spirited 
action in agreeing to it. 

This represents the latest stage in a remarkable process of 
consolidation which has led to the disappearance as independent 
entities of a multiplicity of general series of law reports which made 
the task of the lawyer so unnecessarily difficult. There are now 
only three extant series—The Law Reports and The Weekly Law 
Reports, sponsored by the Incorporated Council, and the All 
England Law Reports, maintaining an independent existence as a 
commercial enterprise. These will, of course, be supplemented by 

iali series such as Idoyd’s List, Criminal Appeal and 
Planning and Compensation Reports and those issued by the 
Ministry of National Insurance from whose system of indexing and 
digesting the Incorporated Council might learn much. These meet 
an obvious need. Whether, on the other hand, it is in the interests 
of the public and the profession that the AN England Law Reports 
should continue is more arguable. They have undoubtedly justified 
their existence since they came into being in 1986. They estab- 
lished a new standard of speedy and accurate reporting and their 
competition led to the disappearance or merger of many of their 
rivals. It may be argued that their healthy competition is still 
needed to keep the Incorporated Council up to scratch. On the 
other hand, if they merely duplicate The Weekly Law Reports they 
will be a nuisance, and if they report additional cases of minor 
Interest they “may be an even preater nuisance. The theoretical 
ideal is undoubtedly one series which concentrates on speed and 
another which concentrates on meticulous accuracy with a smaller 
number of the most important cages. Both these the Incorporated 
Council have promised to provide. If they live up to their promise 
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the All England Law Reports will become otiose—but for the 
present the proprietors of the latter may be right to wait and see. 


MENTAL CRUELTY 


In two recent decisions, Jamieson v. Jamieson [1952] 1 AL E.R. . 
875 and King v. King [1952] 2 All E.R. 584, the House of Lords 
has attempted further to elucidate the concept of mental cruelty. 
Cruelty, like desertion, is a ground for divorce which cannot easily 
be defined in the abstract. It is not an event, but a state of affairs 
and to some extent similar to-grounds of divorce known to foreign 
legal systems, such as ‘“‘ grave injuries,” ‘‘ destruction of the 
marriage,” which refer to the state of the matrimonial] relations as 
a whole. ‘‘ The general rule in all questions of cruelty,” said Lord 
Normand in King v. King, at p. 586, ‘fis that the whole matri- 
monial relations must be considered, and that rule is of special 
value when the cruelty consists, not of violent acts, but of injurious 
reproaches, complaints, accusations or taunts.’ In other words,’ 
where the court has to deal with a case of ‘f mental cruelty,” it 
must not adopt an *‘ atomising ” attitude and look at incidents and 
events in isolation but must endeavour to gain an impression of the 
atmosphere, or as Lord Merriman put it in the Jamteson Case, at 
pP. 879, “the general picture of the married Hfe.” In does not 
make any difference whether, as in Jamieson, the alleged mental 
cruelty takes the form of inconsiderate, humiliating and brutal 
conduct on the part of the husband, or, as in King, of nagging and 
unfounded accusations on the part of the wife. In matters of this 
kind the total may be larger than the sum of its parts, and ‘‘ what 
on paper may seem little more than a series of pinpricks may 
present a very different aspect when it has been developed in 
evidence ’? (Lord Normand in Jamieson, at p. 878). Hence the 
need for extreme caution in disturbing the findings of the trial 
judge in such cases (see Thomas v. Thomas [1947] 1 All E.R. 582), 
the need for a sparing application of the Scottish procedure of dis- 
missing a divorce action a limtne by reason of the “‘ irrelevancy ” 
of the facts averred in the pursuer’s condescension, and, one may 
add, the need for a certain reluctance in treating as precedents any 
decisions of the courts in matters of mental cruelty. It is fatally 
easy to give to remarks made by judges in matters of this kind a 
general significance which, in the nature of things, they cannot 
have. In such cases it is the office of the court to examine the 
conduct of the spouses, often in great detail, and to arrive at a 
decision based more on a general impression derived from these 
facts than on principles capable of being formulated in the abstract 
and of serving as signposts for future developments. The attitude 
of the judge towards the general’ problems of marriage and divorce, 
his ethical convictions -and psychological insights are more 
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Important in the making of his decision than any legal rules. It is 
not difficult to understand why, in both cases under review, there 
should have been a profound conflict of judicial opinion in the lower 
courts (the First Division of the Court of Session in Jamieson and 
the Court of Appeal in Ktng), and, in the second case, also in the 
House of Lords. In essence these were conflicts not about the law 
but about the appraisal of the facts before the court. Nevertheless, 
both cases, and particularly the Jamieson Case, clarify a number of 
legal issues. Moreover, both cases, especially the King Case, give 
food for the thoughts of those who are interested in the future of 
divorce law dnd procedure. 

From the legal point of view, Jamieson was the more interesting 
of these two cases. One of the main points in this Scottish case 
was that the House of Lords, consisting of two Scottish (Lords 
Normand and Reid) and two English (Lords Merriman and Tucker) 
Lords of Appeal, unanimously held the concept of cruelty in Scots 
law to be identical with that of English law. This is not by any 
means a matter of course. In Weatherley v. Weatherley [1947] 
A.C. 628, Lord Normand pointed out that desertion had a different 
meaning in the two countries, while in Thomas v. Thomas (supra, 
at p. 585) Viscount Simon, in his dissenting judgment, expressed 
the view’ that there was no material difference between the two 
systems as regards the meaning of cruelty. This was affirmed by 
the four Lords of Appeal in Jamieson, including Lord Normand 
who (at p. 878) explained that some observations he had made in 
Weatherley (at p. 685) about the limited precedential value of 
English divorce decisions in Scotland and vice versa referred only 
to desertion. 

The Lord President had said that recently several decrees on the 
ground of cruelty had been pronounced in England which would 
not have been granted in Scotland. He indicated that this state of 
affairs might be attributable to the ‘‘ Scottish character ” which, he 
said, was ‘* of tougher fibre or of blunter susceptibilities,” or to the 
** Calvinist tradition’? which “‘ still found expression in a deeper 
sanctity of the marriage tie and its obligations.” One does not 
have to share the present writer’s profound. distrust of all state- 
ments on so-called ‘‘ national character’? to see that it is highly 
dangerous to call in aid divergences in “‘ national ’? predispositions 
or traditions for the explanation of differences between English and 
Scottish law. That this is especially unfortunate in the field of 
divorce law was cogently demonstrated by Lord Normand (at 
p. 879): 

“It has sometimes been said in England that the 
Scottish courts have been too and liberal in granting 
divorce, and sometimes the same been said in Scotland 
of the English courts. Allowance in judging of the signifi- 
cance of language or conduct used by one spouse to another 
must be made for national, locat and social habits, but I 
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would find it difficult to sustain an argument that a country 
which, since the Reformation, has allowed divorce for 
adultery to either spouse or to both spouses, and has, since 
1578, allowed divorce for desertion to either use, has 
consistently followed a tradition more favourable to the 
sanctity of the marriage tie than a country which permitted 
no action for divorce in its courts until the year 1857.” 

Divorce by reason of cruelty was introduced in England by the 
Matrimonial Causes Act, 1987, and in Scotland by the Divorce 
(Scotland) Act, 1988 There is a slight difference in the wording of 
the two statutes. Section 176 of the Judicature Act, 1925, as 
amended by section 2 of the Matrimonial Causes Att, 1987 (now 
section -1 (c) of the Matrimonial Causes Act, 1950), makes it a 
ground for divorce that 

_ .““ the respondent . . . has since the celebration of the 

marriage treated the petitioner with cruelty.” 

Section 1 (1) (a) of the Divorce (Scotland) Act, 1988, says that 
a marriage can be dissolved if 

“ the defender . . . has been guilty of such cruelty towards 
the pursuer as would justify, according to the law and 
practice existing at the passing of this Act, the granting of a 
decree of separation a mensa et thoro.” 

Lord Normand was able to show that the reasons for this 
difference are purely historical and that ‘‘ it ought not to have led 
to any divergence in principle between the law of Scotland and the 
law of England as regards the kind of cruelty necessary for 
divorce’? (p. 879). Although the English Act does not say so 
eapressis verbis, cruelty for the purpose of divorce has in England 
the same meaning it had and has for the purpose of separation. 
This was demonstrated by Lord -Merriman (pp. 882 et seq.), who 
entered upon a close analysis of the significance of ‘‘ cruelty ” in 
English law in the various contexts in which it is relevant (divorce, 
separation, discretionary bar, maintenance and other orders in the 
court of summary jurisdiction) and came to the conclusion that its 
meaning is the same in all these contexts. That cruelty as a ground 
for divorce must be the same as the traditional ground for separa- 
tion emerges clearly from what is now section 14 of the Act of 1950, 
which. deals with separation decrees. This enables a spouse to 
obtam a judicial separation on any ground on which he or she 
might have obtained a divorce a vinculo matrimonn and also on 
any ground on which a divorce a mensa et thoro might have been 
obtained prior to 1857. It is unthinkable that Parliament intended 
to embody in this provision two different concepts of cruelty. 

All this was not, of course, an academic exercise in comparative 
law and in legal history. Its practical importance arose from a 
number of recent decisions, of which Meacher v. Meacher [1946] P. 
216 was the most important. In that case, it will be remembered, 
Henn Collins J. dismissed a wife’s divorce petition based on the 
husband’s cruelty on the ground that, as a result of the separation 
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of the spouses, the acts (assaults) complained of were not likely to 
continue and also on the ground that the wife could have stopped 
the husband’s cruelty by submitting to his unreasonable request 
not to pay any further visits to her sister. The Court of Appeal 
allowed the wife’s appeal:and granted the decree. Lord Merriman 
(at p. 884) strongly emphasised that he regarded the decision of the 
Court of Appeal as correct. He disagreed, however, with the view 
expressed by Morton and Bucknill L.JJ. that the apprehengion of 
future danger was irrelevant. From the point of view of English 
law this is much the most important aspect of the Jamteson Case. 
Despite the wording of the Matrimonial Causes Act (“has since 
the celebration of the marriage treated the petitioner with 
cruelty ’’) cruelty as a ground for divorce has today the same 
meaning which was given to it in the leading case of Russell v. 
Russell [1897] A.C. 895. In the words of Lord Merriman (p. 888): 
‘c It comprises two distinct elements: first, the ill-treat- 

ment complained of, and secondly, the resultant danger or 

the apprehension thereof. Thus it is maccurate, and liable to 

lead to confusion, if the word ‘ cruelty ’ is used as descriptive 

' only of the conduct complained of, apart from its effect on 

the victim.?’’ 

A spouse who desires the dissolution of the marriage by reason 
of the other spouse’s cruelty must satisfy the court not only that 
he or she has suffered in the past but also that he or she is in need 
of protection in the future. This is perhaps the most fundamental 
difference between cruelty as a ground for divorce and adultery or 
desertion. 

The true meaning of this ‘‘ need for protection’’ or “ appre- 
hension of future danger’? cannot, however, be understood unless 
two corollary principles are taken into account, both of which were 
formulated by Lord Merriman. 

In the first place the situation the court has to envisage in order 
to assess the need for protection is the resumption of cohabitation. 
The profound fallacy underlying the judgment of Henn Collins J. 
in Meacher was that he permitted the husband who by his cruelty 
had driven the wife out of the house to argue that now she had 
nothing to fear from him since she had gone. In practically all 
cases of divorce petitions based on cruelty the'spouses are likely to 
live apart at the time when the case comes before the court. If 
“ apprehension of danger’’ meant ‘‘ danger in the situation pre- 
vailing at the time of the decree,” cruelty as a ground for divorce 
would be nullified. The court must, somewhat unrealistically 
perhaps, act on the hypothesis that, in the event of a dismissal of 
the petition, the parties would resume cohabitation and ask itself 
whether, in that hypothetical situation, the petitioner would be in 
danger. 

Secondly, however, ‘‘ need for protection ’’ and ‘‘ apprehension 
of future danger ” are not synonymous with the likelihood of future 
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acts of cruelty, either of the same kind as occurred in the past or of 
any other kind. The essence of the matter is. the danger to the 
health of the petitioner. The conduct of the respondent may have 
been such that, in the event of a resumption of cohabitation, the 
mere apprehension of its repetition may be injurious to the health 
of the other spouse, although objectively the likelihood of such 
repetition may not have been proved to the court. Having proved 
the respondent’s cruelty in the past, the petitioner is, it seems, 
entitled to be protected against dangers to health engendered by his 
or her-own apprehensions no matter whether a cool impartial 
observer would have shared them. 

If this is the correct interpretation of Lord Merriman’s judg- 
ment, some of the objections de lege ferenda against the need for 
proving future danger may have been removed. Nevertheless, it 
remains incongruous that while in the cases of adultery and deser- 
tion all the petitioner has to do is to prove past facts, he should, in 
the case of cruelty, be called upon to convince the court that past 
facts are likely to cast their shadow into the future. One cannot 
but agree with the view expressed in a Note in 68 L.Q.R. 291 
(July, 1952) that this point deserves the attention of the Royal 
Commission on Marriage and Divorce. The function of divorce, it 
is submitted, is to diasolve the marriage tie where the consortium 
has been destroyed. Grounds for divarce should be no more than 
indicia that this has happened. This, it is further submitted, 
should be true of all grounds for divorce. The existence of a ground 
for divorce raises, as it were, an irrebuttable presumption that the 
dissolution of the marriage is in the interest of the spouses and in 
the public interest. If this is true of adultery, why should it not 
~ be true of cruelty, physical or mental? Why should it not be 
sufficient for the petitioner to show that his or her health has been 
injuriously affected by the respondent’s conduct? Is not the 
requirement of proof of future danger a vestige of a past age which 
looked upon cruelty as an “ offence ” less grievous than adultery ? 
And is this view compatible with the morat code prevailing among 
the majority of the people today? The whole question may not be 
of very great practical importance, but it raises an issue of principle 
which goes to the root of the law of divorce. . 

Jamieson v. Jamieson also throws some further light on the 
problem whether cruelty as a ground for divorce requires what one 
may call (with an expression the writer hesitates to use) a mens rea. 
It was again emphasised by Lord Merriman (p. 881) that proof of 
intention to injure is not an essential element im cruelty, and this 
was also expressly pointed out by Lord Reid (p. 886). Nevertheless 
intention is not irrelevant. It is, if proved, a fact which aggravates 
the cruelty. Deliberate acts are, because of their deliberate 
character, more likely to hurt than mere neglect or “‘ unwarrantable 
indifference.’’’ The importance ofthis seems to be connected with 
another point, also raised in the Judgments: in judging the question 
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of injury to health, must the court apply an objective standard, 
ic., ask whether the respondent’s conduct would have been 
injurious to a person of normal sensitivity, or must it ask whether 
the petitioner’s health did in fact suffer, although this was due to 
his or her abnormal susceptibility? On this important point 
Lord Normand (p. 877) adopted the guarded words of the Lord 
President. The respondent’s (defender’s) conduct ‘‘ must be 
judged up to a point by reference to the victim’s capacity for 
endurance,” but only ‘‘in so far as that capacity is or ought to 
have been known to the guilty spouse ’’—with the result that, in 
these critical cases, the problem of mens rea reappears, so to speak, 
throggh the back door. Still he thought that the victim’s hyper- 
sensitiveness could exclude cruelty only in exceedingly rare cases. 
Here again we have a problem which is more important for the 
principle it involves than for the practical issues it raises. Husband 
and wife will normally be very well aware of their mutual suscepti- 
bilities, and ignorance of the effect of the conduct of one upon the 
health of the other will be a plea which sounds hollow. But, it is 
submitted, the objective fact that the health of either spouse has 
suffered should always be sufficient, even without a recurrence to 
the time-worn maxim that a man or woman must be deemed to 
have intended the consequences of his or her conduct (see p. 881 
(Lord Merriman), p. 886 (Lord Reid) ). 

This problem of the so-called mens rea was also very prominent 
in King v. King, which was an English case. In this case the wife 
had injured the husband’s health by her constant nagging, 
especially by her jealousy and unfounded charges of adultery. On 
the other hand, he had for a time committed adultery with a 
woman who afterwards became his brother’s wife, and he had been 
guilty of conduct which amounted to cruelty, including an accusa- 
tion that the respondent had taken a drug so as to have a 
miscarriage. Barnard J. granted the husband’s petition, but his 
decision was reversed by a majority of the Court of Appeal 
(Denning and Hodson L.JJ., Somervell L.J. dissenting), The 
husband’s appeal to the House of Lords was dismissed by a 
majority of three (Lords Jowitt, Normand and Reid) against two 
(Lords Oaksey and Asquith of Bishopstone). Without going into 
the details of the case, one can say that the marriage had collapsed 
beyond hope. ‘‘ The husband’s conduct,” as Lord Normand said 
(at p. 588), “ was not a wit better than the wife’s. They were both 
blameworthy and each was guilty of a behaviour which, considered 
without reference to the behaviour of the other, might be regarded 
as cruel.” The legal importance of the case must be found in the 
principle stated by Lord Reid (at p.. 598), ‘ that it is not right first 
to ask whether the wife’s conduct was cruel in fact, and then to ask 
whether it can in any way be justified. The question whether the 
wife treated her husband with eruelty is a single question only 
to be answered after all the facts have been taken into account.” 
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Having taken into account: all the facts, the majority arrived 
at the view that the wife, although she had derived satis- 
faction from inflicting pain (Lord Normand, at p. 589), was 
not guilty of cruelty because her conduct was not (Lord Reid, 
at p. 596) ‘‘ inexcusable after taking everything into considera- 
tion.” ‘* When a husband and wife have reached the stage 
of unending accusations and recriminations, the wife’s satisfaction 
in inflicting pam may be the reflex of the bitterness and pam 
suffered by her. . .,.’’ In order to understand the case, it is 
perhaps relevant to know that the wife was a Roman Catholic who 
did not desire a divorce, and that, when the.case came before the 
court, the spouses had parted for good and the wife had returned to 
her home in Switzerland. The effect was thus to tie the husband to 
a childless marriage which to all intents and purposes had ceased to 
exist. The case could give an opportunity for rehearsing all the 
well-known arguments against keeping in being the empty shell of 
a marriage. For those who do not attach any metaphysical signif- 
cance to the matrimonial relationship it is incomprehensible why a 
court of appeal should go out of its way to interfere with the finding 
of the trial judge so as to perpetuate a marriage which has lost its 
reality. In circumstances such as these, and this is the point which, 
in the writer’s submission, should be considered de lege ferenda, 
the court should have the power to dissolve the marriage either by 
reason of the fault of both spouses or by reason of the fault of 
neither. Jf necessary it might be appropriate, by reformulating 
section 6 of the Matrimonial Causes Act, 1950, to enable a respon- 
dent who for religious or other reasons is opposed to divorce to ask 
the court to dismiss the petition, but, in the event of a dissolution, 
to pronounce it on the ground of the fault of both spouses. 


O. Kann-FREonD. 


Toe STRAFFEN CASE 


Tue case of John Thonrs Straffen has caused much public interest 
and concern. The facts of the case are well known. Straffen was 
charged in 1951 with the murder of two small girls and was found 
unfit to plead on the ground of insanity. He was committed to 
Broadmoor Institution, whence he escaped in April 1952 for some 
four hours. The next day the body of another small girl—Linda 
Bowyer—was found in a village near the Institution. She had been 
recently strangled. Straffen was indicted for the murder of Linda 
Bowyer and was found guilty. The Court of Criminal Appeal dis- 
missed his appeal against conviction: R. v. Straffen [1952] 2 All 
E.R. 657. 

The question which has caused most public debate is whether 
a man who is found unfit to plead on one occasion can on another 
` occasion, less than a year, later, be found guilty of murder. On 
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this point the legal logic of the case—if the phrase may be par- 
doned—is unchallengeable. The controversy that has arisen around 
it ap to be beyond the scope of this Review and is best left 
to be ventilated in the national Press. 

One point, however, merits mention in this connection, if only 
because it appears to have been generally overlooked. In R. v. 
Summers [1952] 1 All E.R. 1059, Lord Goddard C.J. criticised the 
time-honoured phraseology used by judges in directing juries in 
criminal cases: that the jury must not cdnvict unless they Bre 
satisfied beyond reasonable doubt of the prisoner’s guilt. “I 
have never yet,” he said, ‘‘ heard any court give a real definition 
of what is a ‘reasonable doubt’ and it would be far better if that 
expression was not used.... It is far better... to say to a jury: 
‘ You must not convict unless you are satisfied by the evidence 
given by the prosecution that the offence’has been committed.’ 
Cassels J. in the present case followed that advice and is reported 

‘to have said: “If they [the jury] were sattiafied that it was 
Straffen’s hand that brought life to an end, then their verdict 
would be one of guilty of murder. The jury should then go on, 
if that was their conclusion, to ask themselves whether they were 
satisfied by the defence that at the time Straffen was insane withm 
the meaning of the criminal law ” (The Times Newspaper, July 26, 
1952, page 8. Italics supplied). Such language could give only one 
impression to the jury—that the burden on the defence of proving 
Insanity was as heavy as that on the prosecution of proving guilt. 
But this is contrary to the rule laid down by the Privy Council in 
Sodeman v. R. [1986] 2 All E.R. 1188 that the burden of establishing 
the defence of insanity is no heavier than that which lies upon a 
party in a civil case. This was approved by the Court of Criminal 
Appeal in R. v. Carr-Briant [1948] K.B. 607, 610 and must now be 
considered to have been adopted by the English criminal courts (in 

` spite of the doubts expressed in Phipson on Evidence, 9th ed., 
at p. 9). It is surely confusmg and undesirable to use the same 
word to describe the different duties of prosecution and defence. 
Nor is it quite clear what additional precision is ever gained by 
using the word “‘ satisfled ”’ in place of the old phrase ‘“‘ satisfied 
beyond reasonable doubt.” The word ‘‘ satisfied ” standing alone 
is notoriously ambiguous. If the advice given by Lord Goddard 
C.J. in R. v. Summers leads to confusion in cases of insanity and 
achieves no positive good in other cases, then it is submitted with 
the greatest respect that it would be better if that advice could be 
withdrawn. 

The mam ground of the present appeal was as to the admis- 
sibility of evidence proving that Straffen had killed the two girls 
with whose murder he was charged in 1951. The Court'of Criminal ~ 
Appeal upheld the ruling of Cassels J. that this evidence was 
admissible, but the precise ground on which it was held admissible 


wr 


76 THE MODERN LAW REVIEW’ Vou. 16 


is not: quite clear. Slade J. put the matter as follows: “In the 
judgment of the court, this evidence was admissible because it 
tended to identify the person who had murdered Linda Bowyer with 
the person who had confessed in his statements to having murdered 
in similar circumstances a year before Brenda Goddard and Cecily 
Batstone ” (at p. 622). 

Now in this case there are two pombe processes of identifi- 
cation. The first runs as follows: (i) it appears from the 
circumstances of each ‘killing that the man who killed A and B also 
killed C, (ii) the accused killed A and B, (iï) hence the accused 
killed C. The second process would be: (i) it appears from the 
circumstances of the deaths of A and B that the person responsible 
for these killings had a propensity to do acts like killing C, (ii) the 
accused killed A and B, (iii) the accused therefore had this 
propensity, (iv) hence the accused was the man who killed C. On 
the first argument the accused is identified not by any quality in 
himself but by a quality in the various crimes. On the second 
argument he is identified by a personal characteristic. Identifica- 
tion through a “* hall-mark ’’ on the criminal has been frequently 
allowed—even though that hall-mark is a criminal propensity which 
is proved by other criminal acts: see the line of cases from 
Thompeon v. R. [1918] A.C. 221 to R. v. Hall [1952] 1 K.B. 802. 
If however in R. v. Straffen the identification was achieved through 
a hall-mark not on the criminal but on the crime, the present case 
appears to involve a new departure. It is unfortunately not clear 
just which of these two processes was adopted by the court. The 
portion of the judgment quoted above seems to suggest the first. 
So also perhaps does the statement that the “‘ irrefragable rule that 
evidence of the commission of criminal offences not covered by the 
Indictment shall not be admitted for the purpose of proving that 
the accused is a person of criminal disposition or even that 
he has a propensity for committing the particular type of crime 
charged,” is subject to ‘‘ certain recognised exceptions . . . under 
which evidence is admissible of other crimes committed by the 
accused, the reason for its admission being that it tends to prove, 
not that he is a man who has criminal propensities, but that he 
was the man who committed the particular offence charged ” (at 
p. 659). It must be admitted, however, that the shift in 
terminology from “* criminal disposition ” to ‘f propensity ” and then 
to ‘* criminal propensity ’’ makes it difficult to determine precisely 
what the learned judge had in mind. It also foreshadows future 
difficulties of no negligible proportions. But in a later part ‘of the 
Judgment Slade J. is more explicit. “‘I see no distinction in prin- 
ciple between this case and Thompson v. R. and indeed I cannot 
distinguish abnormal propensities from identification. Abnormal 
propensity is a means of identification.... It is an abnormal pro- 
aa) to strangle young girls without any apparent motive, without 
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any attempt at sexual interference, and to leave their dead bodies 
where they can be seen and where presumably their deaths would 
be rapidly detected ” (at p. 662). This suggests that the accused 
was not jdentifled merely from the similarities of the three 
killings but by a propensity deduced from the first two killings 
which was inferred also to have been present in the person who 
murdered the third girl. If, then, the accused was identified 
through this propensity, the case also involves a new departure, for 
in no previous English case has the argumenf that a person may be 
identified through an abnormal propensity yet been applied except 
where the propensity was. one to indulge in abnormal sexual 
practices. It is clear from the judgment of Slade J. that the Court 
of Criminal Appeal is now prepared to apply this process of identifi- 
cation much more generally, ¢.g., even to cases of housebreaking 
‘(see the concluding part of the judgment at p. 662). 

What, then, has become of the ‘“‘irrefragable rule’’ that 
evidence is not admissible to show that the accused has “a 
propensity for committing the particular crime charged”? It 
would seem to be undermined from two directions. In the first 
place, it is now difficult to say what propensities are “f abnormal.”’ 
It can surely not be suggested that in the present case there would 
have been no ‘‘ abnormal ” propensity if there had been apparent 
motive, attempts at sexual interference and efforts at concealment. 
Is it, then, possible to say that all criminal propensities are 
‘abnormal ’’? The concluding part of the judgment goes a long 
way towards this, but if this is indeed the position the “‘ irrefragable 
rule’? can be easily circumvented.. Again, how many instances 
must be proved before a propensity can be established? Evidently 
two instances are enough, but there is nothing in the judgment in 
the instant case to indicate that one alone would not have sufficed. 

It will, of course, be argued that such evidence as to propensity 
is only admissible where an issue of identity or some other issue, 
such as mistake or accident, which has formerly been held to justify 
the admissibility of similar fact evidence, has arisen. This, 
however, merely brings us to the second consideration which has 
gone to undermine the “‘ irrefragable rule.” In every criminal case 
the prosecution must prove three things—(i) that the act was done 
(ii) by the accused (iti) with criminal intent. The prisoner may 
decide to contest all or some of these matters, but if he decides to 
contest only some he still does not absolve the prosecution from the 
duty of proving them all, as there are no formal admissions in a 
criminal trial. Under (ii), therefore, an issue of identity always 
arises. Before Harris v. D. P. P. [1952] 1 All E.R. 1044, it was 
arguable that if the accused did not contest (ii) the prosecution 
could not bring in evidence as to (ii) which, if the accused had 
decided to contest the issue of identity, would have been admissible. 
This argument was open because of a dictum of Lord Sumner’s in 
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Thompson v. R., supra, to the effect that ‘‘ it is paradoxical that 
the accused can exclude evidence that would be admissible and 
fatal if he ran two defences by prudently confining himself to one. 
Still, so it is.”? This paradox, which is of Lord Sumner’s own 
invention, is no longer part of English law after Harris v. D. P. P. 
Lord Simon in that case said that ‘‘ the prosecution may adduce 
all proper evidence which tends to prove the charge. I do not 
understand Lord Herschell’s words [in Makin v. Att.-Gen. for New 
South Wales (1884) App.Cas. 57] to mean that the prosecution 
must withhold such evidence until after the accused has set up a 
specific defence which calls for rebuttal ”? (at p. 1047). Assuming, 
therefore, that the evidence of propensity is “‘ proper” evidence 
it would now seem to be admissible irrespective of the issues which 
the accused decides to contest: so long as it is not ‘“‘ dragged in to 
his prejudice without reasonable cause’’: Harris v. D. P. P. (at 
p. 1048). If it is so dragged in, the question of its admissibility 
in strict law will scarcely ever arise. Under Lord Simon’s second 
proposition in Harris’s Case, if the evidence has a prejudicial effect 
which is substantially greater than its probative value the trial 
judge can, in the exercise of his discretion, exclude it even, though 
it is strictly admismble. 

It may be noted, further, that if the admissibility of similar fact 
evidence were still dependent on the raising of some particular line 
of defence in substance, if not in so many words, there would be a 
most ‘undesirable distinction between cases in which the accused, 
in effect, could deny only the fact that the act was done by him, 
and those in which he could also effectively deny the fact that the 
act was done at all. In the first type of case, leaving aside the 
question of criminal intent, a mere plea of not guilty would in 
substance only raise the issue of identity. This was the position 
in Straffen’s Case: it could not effectively be denied that the 
killing had been done. There is, on such facts, no distinction 
between saying ‘‘I did not do it” and saying ‘‘I am not the man‘ 
who did it.” In the second type of case, a mere plea of guilty 
would not equally make it clear that the accused is relying on the 
“ defence ” that he was not the man. The old formulation of the 
rule as to the admissibility of similar fact evidence would suggest 
that the evidence should be admissible in the first but not in the 
second type of case. This would in a way be the converse of Lord 
Sumner’s paradox: a man who could effectively rely on only one 
defence would be in a worse position than one who could effectively 
rely on two. It is submitted that after Harris v. D. P. P. the 
converse no more represents English law than the paradox itself. 

It may be objected that the views advanced in this note extend 
the admissibility of similar fact. evidence too far and show a. 
disregard for the traditional attitude of the English courts in 
criminal trials to give every possible protection to the accused which 
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is consistent with the attainment of a fair trial. It is submitted, 
however, that such an objection would be unfounded. Similar fact 
evidence almost always has a very high probative value and 
its admissibility in Iaw should therefore be conceded on the broadest 
possible basis. Where the prejudicial effect of the evidence sub- 
stantially outweighs its probative value, the accused is sufficiently 
protected by the discretionary power of the trial judge to excludé 
it under the second proposition laid down by Lord Simon in 
Harrts’s Case. ° . 4 
G. H. TRErTEL. 


'  Rexr TEBUNALS—A SLIGET Case OF MURDER 


Ox September 8, 1950, a tenant having referred his contract of 
tenancy of a furnished house to a rent tribunal under the Furnished 
Houses (Rent Control) Act, 1946, and the Landlord and Tenant 
(Rent Control) Act, 1949, the tribunal gave a decision approving 
the rent and giving ‘no direction as to security of tenure. Three 
months and one day later, the landlord served a notice to quit on 
the tenant who, before the end of the period in the notice, applied 
to the tribunal under the 1949 Act for an extension of his period 
of tenure. The tribunal extended the period for three months and 
subsequently made further orders granting extension. The Divi- 
sional Court quashed these orders by certiorari and in R. v. St. 
Helens and Area Rent Tribunal, ew p. Pickavance [1952] 2 All 
E.R. 9, the Court of Appeal (Jenkins L.J. dissenting) affirmed this 
decision. 

The Act of 1946 (section 5) provided that if, after a contract had 
been referred to the tribunal, a notice to quit was served at any 
time before the decision was given or within three months there- 
after, the notice should not take effect before the expiration of the 
three months, unless the tribunal directed that a shorter period 
should be substituted. The purpose of this was, of course, to give 
some protection to tenants against retaliatory landlords but not to 


give so much protection that landlords would be discouraged from’ 


letting at all. The purpose of the 1949 Act was to empower the 
tribunal to extend this period of security. It provided in section 11 
that where a contract had been referred under the 1946 Act, the 
lessee might at any time when a notice to quit had been served and 
the period at the end of which the notice took effect (whether by 
` virtue of the contract, of the 1946 Act or of this section 11) had 
not expired, apply to the tribunal, for an extension of that period. 
Such an application was not to be made, however, where the 
tribunal had directed (under the 1946 Act) that a period of less 
than three months should be substituted. The tribunal could grant 
an extension of not more than three months which could be further 
. extended on subsequent applications. 
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The reasoning of the Divisional Court and of the majority of 
the Court of Appeal was that the 1949 Act gave no new power to 
the tribunal but only extended the power given by the 1946 Act. 
Therefore, fdr the 1949 Act provisions to operate, the notice to quit 
must have been served before the decision of the tribunal or 
within three months thereafter and since this was not the case 
here the extensions were invalid. In one sense, this is not exact. 
The three months’ security under the 1946 Act exists by virtue of 
section 5 of that Act and not under a direction by the tribunal. 
The only power in the tribunal is to direct that a shorter period 
than three months should be substituted. Therefore the 1949 Act 
does give a new power—a power to grant security for periods of 
three months. On the other hand, the 1949 Act requires section 11 
to be construed as one with the 1946 Act and it is clear that under 
the 1946 Act a notice to quit served more than three months after 
the decision of the tribunal had full force and that its operation 
could not be suspended. 

The effect of the decision is to render valueless the power of the 
tribunal to extend the period of security, unless the landlord is 
foolish enough to serve a notice to quit before or within three 
months after the hearing by the tribunal. To appreciate the full 
lethal effect of the decision it must be remembered that, until a 
notice to quit is served, the tenant cannot apply to the tribunal for 
an extension of the statutory period of security. As Somervell L.J. 
said: “The Attorney-General] submitted, I think with force, that 
on the Divisional Court’s construction section 11 (1) is likely to be 
of very little assistance. Lessors will now not serve notices to quit 
within the period specified. On the view that Parliament intended 
to give some power to extend the period of three months from a 
decision, they do not seem to have effectively achieved that 
purpose.” One consequence of the interpretation not adopted by 
the court, apart from giving the desired security, would be that if, 
in the words of Morris L.J., ‘‘ a contract was referred to a tribunal 
by a lessor and if no change in the rent payable was ordered and 
if some years later a notice to quit was served, then, on an applica- 
tion by the lessee, the tribunal would have power . . . to postpone 
the date at which the notice to quit would have effect.’’ 

During the Committee stage on the 1949 Bill, the Minister was 
pressed by one Member to extend the section so as to give security 
where the first reference to the tribunal was preceded by a notice 
to quit. The Minister said: “‘ This is not a Bill for the purpose of 
giving security of tenure. It is a Bil for the purpose of fixing 
reasonable rents for furnished lettings. ... We must not always 
assume in these circumstances that the persons occupying the 
furnished lettings are invariably the persons with justice on their 
side’? (Mr. A. Bevan, 461 H.C. Deb. 5s. col. 1288). On the 
other hand, as Jenkins L.J. said in his dissenting ` judgment : 
‘* Legislation for the control of rents is notoriously ineffective in 
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the absence of some degree of security of tenure and . . . the degree 
of security of tenure which it is necessary or desirable to provide 
in such legislation is essentially a matter for Parliament.” 

This seems to be the crux of the matter. The principal purpose 
of the three months’ security in the 1946 Act was to prevent the 
Act from dying in practice the moment it was born in theory. Qn 
the other hand, it was clearly not intended that, by virtue of the 
1949 Act, the security of a tenant in furnished accommodation 
should be the same as that of a tenant in unfurnished accommoda- 
tion. In certain cases, security for several months or years might 
be justifiable. In others, three months or less might suffice. The 
Act placed the burden of decision on the tribunal. As the Minister 
said: “If the appeal is vexatious, the tribunal will not give an 
additional period” (461 H.C. Deb. 5s. col. 1242). On the facts 
of the present case, the tribunal found no cause to reduce the rent 
but equally found no cause to reduce the statutory period of three 
months’ security. In this case, therefore, the Act became not one 
for the fixing of a reasonable rent but one for the giving of security 
of tenure. These particular facts seem to have weighed with the 
Court of Appeal. Somervell L.J. said: ‘‘ One asks oneself on what 
principle Parliament could have intended to protect lessees whose 
applications are dismissed or lessees who applied unnecessarily 
because the rent is approved, but to withhold the same protection 
from tenants who were sensible enough not to put themselves and 
their lessors to trouble and expense from which they derived no 
advantage.” These anomalies are, however, not strictly relevant. 
The same difficulties would arise in a case to which the Acts 
undoubtedly applied. The decision in the present case would be no 
different if the tribunal had found the rent to be grossly extor- 
tionate and had reduced it; but, had those been the facts, the 
argument that the tribunal was giving security rather than fixing 
a reasonable rent could hardly have been advanced. 

In view of the conflicting anomalies, it seems that amending 
legislation is urgently required. But this does not mean that the 
_ present decision is beyond criticism. With respect, it can be argued 
that the existence of one set of anomalies does not appear to be 
sufficient ground for rendering a statutory provision abortive. The 
purpose of the 1949 Act was to prevent a lessor gaining possession 
in every case after the initial three months’ period had elapsed. 
The decision frustrates this purpose. The “ literal” rule was 
preferred to the “mischief” rule. The court could: have given 
effect to the Parliamentary intention while protesting vigorously 
against the consequences in certain cases of the existing provisions. 

Whatever the amendments made, a considerable discretion 
would have to be left to the tribunals. Over the last few years they 
have been attacked from all sides; this cannot have helped them to 
do their extremely difficult and hecessary work. The distrust in 
high places has, however, not extended-to those whom they were 


Vor. 16 , 6 


82 THE MODERN LAW REVIEW Vou 16 


created to assist, as the number of references (still running at 
about 10,000 a year) attests. At the same time, there is much 
ignorance about their work and a fear of the consequences of 
‘making a reference. What seems to be necessary is a power in the 
Minister to issue directions (which should be publicised) to the’ 
tribunals indicating in general terms the ways in which and the 
purposes for which their discretion should be exercised. By this 
method any persistent tendency of the tribunals, for example, to 
grant continued security of tenure as a matter of course, could be | 
checked. At the same time, if this power were properly used, the 
independence of the members and the reliance on their assessment 
of the facts before them would not be affected. 

The dispute on the proper function of the courts when faced 
with a failure on the part of Parliament to foresee the effect in 
particular cases of statutory provisions continues unabated. The 
views of Denning L.J. in Seaford Court Estates v. Asher [1949] 
2 K.B. 481 at 499 and of Lord Simonds in Magor and St. Mellons 
` R. D. C. v. Newport Corporation [1951] 2 All E.R. 880 at 841, for 
example, are not reconcilable. 

In the 1949 Act, Parliament clearly entrusted to the tribunals 
the power and duty to exercise their discretion and to give relief 
where they thought just. This function the courts have now 
denied them and in so doing have made virtually impossible the 
giving of this relief in any circumstances. It may indeed have been 
that ‘the tenant here acted unjustiflably in referring his rent to the 
tribunal. It may indeed be that in such circumstances security 
should not have been given, and that the landlord was being 
unfairly penalised. But hard cases make bad law. 


J. A. G. GEIFFITE. 


ComPaNnizgs—REMOVAL OF ManaGcina DIRECTOR 


One of the means whereby the Cohen Committee hoped to give the 
members of a company some measure of control over the manage- 
ment was-by enabling them to dismiss a director by ordinary 
resolution. Accordingly by section 184 of the Companies Act, 1948, 
a director may at any time be removed by a resolution passed by 
a simple majority of the members, provided only that 28 days’ 
special notice! is given of the intention to propose such resolution 
.and that the director has a full opportunity of stating his case.’ 
The effectiveness of this section is, however, greatly diminished 
by subsection (6), which provides that “f nothing in this section 
‘shall be taken as depriving a person removed thereunder of com- 
pensation or damages payable to him in respect of the termination 


1 See definition in s. 142. 
2 s; 188 (2) and (8). 


on" 
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of his appointment as director or of any appointment terminating 
with that of director.” If, therefore, the director has a service 
agreement with the company his rights thereunder are preserved. - 
On the face of it this is fair enough; the company having elected to 
bind itself by contract, cannot complain if damages become payable 
when the service is brought to a premature conclusion. But, so 
far as concerns the entry into service agreements, the company is 
normally the directors, for it is the board that will have the powers 
to appoint and to fix the terms of service.’ The members may 
therefore find, when they seek to exercise their powers of dismissal, 
that the directors have entrenched themselves with long-term 
contracts of service which will thereby be broken, giving rise to 
heavy claims for damages. Of these contracts the members may 
previously have known nothing‘ and the only protection which 
they have is that the board cannot now decide without reference to 
the general meeting the amount to be paid to a dismissed director 
by way of compensation.’ 

Hence the exercise by the members of their statutory power of 
dismissal may be an expensive luxury. On the other hand, the 
recent decision in Read v. Astoria Garage (Streatham), Lid.,* shows 
that managing directors may not be so secure in the tenure of their 
offices as they had supposed. The company’s articles incorporated 
article 68 of Table A of the Companies Act, 1929, which authorises 
the directors to appoint one or more of their body to the office of 
managing director upon such terms as they think fit. At a meeting 
of the board it was resolved that the plaintiff should be appointed 
managing director at a salary of £7 per week. The duration of the 
appointment was not specified and accordingly the normal rule 
would have been ‘that the plaintiff was entitled to hold office until 
it was determined by reasonable notice.’ Later the directors pur- 
ported to dismiss him on one month’s notice, and this dismissal was 
approved by the company in general meeting. The plaintiff sued 
for wrongful dismissal, contending that one month’s notice was not 
reasonable. 

Now, article 68 concludes by saying that a managing director’s 
appointment ‘‘ shall be automatically determined if he cease from 
any cause to be a director or tf the company tn general meeting 
resolve that his tenure of the office of managing director or manager 
be determined.” Harman J. held that the effect of this article was 


3 Cf. Table A, arts. 84 (8) and 107 to 109. 

4 All the members need know is the total emoluments payable to the directors 
which must be disclosed in the annual accounts circolated to them: s. 198. 

5 ss. 191 and 192. The exact extent of these sections 1s obscure. They appear 
to be worded sufficiently widely to cover damages for breach of contract as 
well as voluntary payments. umably, however, if damages were awarded 
agemst the company by a oourt or arbitrator the company could not refuse to 
meet the judgment or award by declining to ratify the payment in general 
meeting. . 

6 ere 1 All E.R. 929, affd. [1052] 1 Oh. 687, C.A. 

T James v. Thos. H. Kent A Co. [1951] 1 E B. 5851, O.A. 
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that the company, though it had delegated to the board power to 
appoint managing directors, had reserved to itself power to dismiss 
them without notice. Hence every contract entered into by the 
board must be deemed to be subject to the overriding power to 
revoke the appointment at any time whatever the contract itself 
might say. Accordingly the plaintiff had no claim, having indeed 
been given a month’s notice when he had no right to any at all. 

His decision was affirmed by the Court of Appeal*® but on 
rather different graunds. They held that since the directors’ 
resolution did not specify any terms other than remuneration the 
agreement must be deemed to have been on the terms of the appro- 
priate article with such duration as was there specified. In other 
words, the agreement was not in realty one determinable on 
reasonable notice but one determinable by the company in general 
meeting without notice. On this basis the case need cause 
managing directors no great alarm and despondency. It is clearly 
in Hne with the well-established principle that, although the articles 
do not constitute a contract except between the company and its 
members as such,’ provisions in the articles may be impliedly 
Incorporated in a contract of service otherwise created.’® If a 
director wants security of tenure he should enspre that his contract 
expressly provides for it; he, of all people, cannot plead ignorance 
of the articles. 

But if Harman J. is right, then no contract will protect him if 
the articles are at the time *’ in similar terms to those of Table A 
of the 1929 Act. On this basis a large number of directors are 
living in a fool’s paradise for their long-term service agreements are 
not, to them, worth the paper they are written on. Furthermore, 
the position would appear to be the same under the corresponding 
article in Table A of the 1948 Act. It is true that the article (107) 
omits the final words of its predecessor,” but this presumably is 
only because they are now unnecessary having regard to the new 
power to dismiss a director by ordinary resolution. There was no 
such power under the 1929 Act and under its Table A an extra- 
Ordinary resolution (three-fourths’ majority) was needed and hence 
the express provision that a managing directorship could be deter- 
mined by an ordinary resolution added considerably to the earlier 
part of the clause. Now that a director can be dismissed by 
ordinary resolution the same effect is produced by the provision 


e [1952] 1 Oh. 687. 
® The exact effect of s. 90 1s still in doubt but ıt seems clear that the Articles 
can have no direct contractual effect except as stated: see Beattie v. B. [1988] 
Ch. 708, O.A. 
10 ott Bar Port Darwin Gold Mining Co. (1889) 1 eae C.A., Allen v. 
fs of West Afrioa [1900] 1 Ch. 856, Re : Farrar, Ltd. [1987] 


11 The ied judge conceded that if they were jiber altered so as to 
include a power of dismissal the Managing director wo have & claim: 
Southern Foundries v. Shirlaw rd et 701, H.L. 

12 1.6., those italicised m the quotation a 


Jax. 1958 NOTES OF CASES | 85 


(which is retained) that the appointment “ shall be automatically 
determined if he cease from any cause to be a director.’? On 
Harman J.’s argument any service agreement, even if expressed 
to be for a fixed term, must be deemed to be subject to the exercise 
of this overriding power. Under articles such as these the company 
can always get out of any service agreement (but, of course, can 
hold the unfortunate managing director to it) provided the company 
goes about it the right way. The directors must not purpott to 
sack him, for article 107 expressly provides that their power to 
revoke his appointment is “‘ subject to the terms of any agreement 
entered into in any particular case.” They must convene a general 
meeting “ and, if at that meeting a resolution is passed by a simple 
majority dismissing the director from his directorship, he will (if 
Harman J. is right) have his service agreement automatically 
determined without any right to damages. 

This result is startling, for although many well-drawn articles 
expressly amend the wording of Table A to make it clear that 
cessation of office on ceasing to be a director is subject to the terms 
of any agreement,’ it is probably true that quite as many adopt 
Table A or are on the same terms. The Court of Appeal refrained 
from expressing any concluded opinion on this point and the dictum 
of Swinfen Edy L.J.,* on which Harman J. mainly relied, was 
‘admittedly obiter. Having regard to the express terms of section 
184 (6) it seems unlikely that the interpretation adopted was in 
accordance with the intention of the draftsman; on the contrary, 
subsection (6) seems to have been inserted expressly for the purpose 
of circumventing the decision in Bluett v. Stutchbury’s, Lid., 
and, if so, it seems unlikely that its result would have been nite 
tionally retained under Table A. , Indeed, Table A, on the learned 
judge’s interpretation of it, is shockingly misleading, for it purports 
to confer power on the directors to fix the terms of a managing 
director’s service agreement whereas in reality it prevents the 
directors from fixing the tenure, which is probably the most 
important term of all. And if his interpretation is right, it is 
certain that many dismissed managing directors have been awarded 
compensation when they had no right to it.’ Another anomaly 
is that the position seems to be different if the director is not 


13 Giving ‘* special notice ” oe a a, sy ea 

14 Cf, Palmer's Company Precedents, 16th ed. oe 

15 In Nelson v. James “Nelson d Sons IN EB 0, C.A. at p. 779. 

16 eae a4 T.L.B. 460, C.A. ‘This case apparently decided that an appointment 

the directors of one of thar number to be director under a 

ae analogous to Table A automatically intent. Irrespective of the 
alkon, We managing drotor ela o eee eee 
The exact grounds of this decision are not clear and Lord Porter in Southern 
Foundries v. Shirlaw, [1940] A.C. at p. 748, clearly felt doubts about its 


17 Even in- the leading case of Southern Foundries v. Shtrlaw, supra, altho = 
the from Table A it is by no means clear that gramma 

the words ‘ subject to the provision of any contract’ qualified the whole of 

article. 
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appointed managing director under article 107 but to another office 
of profit (secretary, consultant or the like) 1° under article 88 (8). 


In that event his express contract will not be ended by his removal — 


from his directorship, and if the contract provides that he shall 
continue to be a director so long as he retains the position it would 
appear that he will have a claim for damages under section 184 (6) 
if his directorship is terminated. There can be no reason why a 
` managing director should be treated more harshly than any other 
service director. : 

In the light of these Acnmidecations, it is to be hoped that 
Harman J.’s decision will be reconsidered. A case could be made 
for the view that all directors’ service agreements should require the 
consent of the company in general meeting, but it is difficult to 
support the view that the directors alone can appoint and fix terms, 
but that despite these terms the company can dismiss without 
compensation. In the meantime, managing directors will be well 
advised to consider their positions. They should not enter into 
long-term service agreements unless the articles are properly worded 
so as definitely to afford them security of tenure., If they have 
already done so and the articles are in accordance with Table A 
they can only keep ther fingers crossed or ask the company in 
general meeting to ratify their agreements and waive any limitation 
on the directors’ powers under article 107. ~ 

i L. Cc. B. G. 


Inpucinae orn PrRocurninae Breaca oF CONTRACT 


Thomson v. Deakin [1052] Ch. 646+ is a decision of importance 
and some difficulty. In the tort field of inducing or procuring 
breach of contract it must be regarded as a leading case. 

Affidavit evidence alone was before the court; and the limited 
nature of the evidence imposed certain restrictions on the legal 
discussion. But, within the limits of the evidence, the relevant 
facts were that D. C. Thomson, Ltd., printers and publishers, had, 
since the General Strike, 1926, tried to exclude union labour from 
their personnel. Despite a written undertaking that each employee 
had to sign not to join any union, between 70 and 80 had secretly 
become members of the National Society of Operative Printers and 
Assistants (Natsopa). In March, 1952, one of them was dismissed. 


13 Quaere: can the effect of the case under discussion be avoided by purporting 
to appoint a director as ‘' manager "° under art. 88 instead of ‘ 
director ° under art. 107% A director who manages one branch of the 
business can be distmguished from a managing director, but hardly if he 
manages all branches. 

1 The treatment by the Court of Appeal of the application of law to the omroum- 
stances of each defendant's case is inadequately In the Law Reports. 
De et eee ne a report m [1052] 2 All 


A 


* 
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He consulted Briginshaw, general secretary of the union, on the 
dispute. The latter sought to mediate with D. C. Thomson, Ltd., 
but was apparently refused an interview. Whereupon, Natsopa 
decided to make an issue with the plaintiffs of the right of their. 
workers to join the union of their choice. This took the form of 
exerting multiple pressures on the business of the plaintiff company 
until it should agree to recognise the right in question. First, the 
Natsopa employees of the plaintiffs came out on strike. ‘Then, 
Briginshaw, by speech, letter, circular and press statement, began 
to rally the entire trade union movement in Natsopa’s support, with 
à view to stopping the plaintiffs’ business by (inter alia) cutting off 
his supplies of raw materials, including paper from the Bowaters 
organisation. One circular ran: “ We declared the firm of D. C. 
Thomson-Leng . . . to be ‘black’ to every trade unionist in 
Britain, and in accordance with the unanimous resolution of the 
T.U.C. ... on this matter last year, EO the full suppor; of 
every affliated trade unionist in our fight.” 

Deakin, general secretary of the Transport and General 
Workers’ Union, in response to Briginshaw’s appeal, asked Intin, 
regional secretary of the T. & G.W.U., to give such assistance in 
the dispute as the union properly could, without instructing that 
union members were not to handle or move paper for delivery to 
the plaintiffs. Wood, trade group secretary in the T. & G.W.U., 
who was working in close conjunction with Intin, telephoned one of 
Bowaters’ transport supervisors and said that, as one of the plain- 
tiffs’ works were being picketed, it would be ‘‘ unwise ” to send any 
more paper ta the plaintiffs. Intin telephoned Bowaters’ transport . 
manager and “‘ advised ” him not to ask his men to carry anything 
to the plaintiffs. Further, the shop steward at Bowaters, acting on 
the instructions of the local committee of union men, told the 
transport ‘supervisor of the committee’s resolution that, in view of 
what was happening, the men would be unwilling to handle the 
plaintiffs’ newsprint. Bowaters yielded to these views and did not, 
after April 28, give any further orders for lorries to be loaded for 
or driven to the plaintiffs’ works, thereby breaking their contract 
of sale with the plaintiffs. 

Morrison, too, general secretary of the National Union of 
Printing, Bookbinding and Paper Workers’ Union, responded to 
Briginshaw’s appeal. On or about May 8, he sent circulars to his 
union’s branches, one of which ‘‘ probably ’’ reached the branch at 
Bowaters. It included the words: ‘‘In these circumstances, we 
obviously have to play our part. Our people employed by London 
and also provincial wholesale distributors, will not handle any of 
Thomson’s publications until the dispute has been settled. Our 
colleagues employed in paper muls making paper for Thomson’s 
have responded magnificently.” On May 12, the local union 
members at Bowaters, who were responsible for loading paper on to 
Bowaters’ vehicles, decided not to load vehicles bound for the 
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plaintiffs. However, as Bowaters had already chosen not to resist 
union pressure and gave no orders after April 28 for paper to be 
loaded for or driven to the plaintiffs, neither Bowaters’ drivers nor 
their loaders were forced to break or terminate their contracts of 
employment with Bowaters. 

In these circumstances, the plaintiffs moved the court for an 
interlocutory injunction to restrain the defendants from cutting off 
their supplies of materials coming from organisations with whom 
the plaintiffs had contracted. The injunction: was sought, before 
the Court of Appeal, on the grounds of conspiracy or inducing or 
procuring breach of contract, but, on the facts, only the latter 
ground could be seriously pressed. 

The heart of Thomson v. Deakin is to be fan in the judicial 
consideration of what amounts to “inducing ” or “ procuring ” a 
breach of contract, generally, and, more epoca in the case of 
trade disputes of the kind there involved.‘* As a matter of general 
proposition, the court laid down that the tort may be committed in 
three main ways: (i) by directly inducing a party to break the con- 
tract, (1) by procuring a breach directly, as, ¢.g., in G. W. K. v. 
Dunlop (1926) 42 T.L.R. 876,* and (iii) by procuring a breach 
indirectly, 1.¢., by ‘‘ inducing ” an mdependent third person, or per- 
sons, most commonly the servants of one contracting party, to cause 
the breach in question by a legally wrongful act (at 677-9, 694-6). 

(i) ‘ Induce directly °: the precise degree and kind ol gabal 
and circumstantial pressure necessary to constitute ‘‘ inducing ” a 
party to break his contract remains in law without clear definition. 


It seems to depend ultimately on the facts of each case. However, 


in trade dispute cases, so much is plain: when a union official 
simply informs dockers that the master of the barge they are load- 
ing has no union ticket and they then without more stop work in 
breach of contract, it is not a common law ‘“ inducement’’: 
Scrutton’s, Ltd. v. Lewis (Citrine, Trade Union Law, 444); but it 
is when a union orders its men out on’strike in breach of their 
contracts: S. W. Miners v. Glamorgan Coal [1905] A.C. 289; 
Smithies v. National Assoctation of Plasterers [1909] 1 K.B. 810. 
Warning or informing an employer that his union men will strike 
if he does not dismiss a certain employee, or terminate a certain 
contract with a third party, as a consequence of which the contract 
with the employee or third party is broken without the need to 
resort to a strike, cannot be said for certain to constitute a common 
law ‘‘ inducement,” as the authorities stand.’ Be this as it may, 


1* The divergent views of the court regarding the requisite proof of knowl 
of the particular contract on the of the defendant should also be not 
ol eel R rae pee : 
2 maghi aleo: Der tarmed pocung G Dreach andmently trough, means 
other than the acts of independent third 
is certainly not a ‘' coercion ’’ or threat *" Santen v. Busnach, (1918) 
TGR, od: ibis hag v. Wadb AG Ch. 70; White v. Riley [1021] 
Ch. 1. According to Whita v. R is not an “inducement.” But the 
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29 
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in Thomson the caution given to Bowaters by the defendants, 
Wood and Intin, fell short—on the evidence—of an ultimatum of 
the type just mentioned; and their communications were held not to 
have ‘‘ induced ” the breach in question (at 686; [1952] 2 All E.R. 
882). 

(ii) “ Procure directly ’’: this mode of the tort was not at issue 
in Thomson, but the court referred obiter to an important aspect 
of it, viz., whether the method by which the breach is directly 
procured must in itself be a legally wrongful act. Morris L.J. 
suggested that it must: ‘‘ The breach of contract must be brought 
about or procured or induced by some act which a man is not 
entitled to do, which may take the form of direct persuasion to 
break a contract or the intentional bringing about of a breach by 
indirect * methods involving wrongdoing ’’ (at 702). It may be 
added that the decided cases as well as those hypothesised in 
Thomson all envisage a legally wrongful act, like trespass to 
chattels (G. W. K. v. Dunlop, supra), fraud (National Phonograph 
v. Edison-Bell [1908] 1 Ch. 885), false imprisonment (per Jenkins 
L.J., at 694-5), conversion, assault and battery or °° kidnapping ”’ 
(per Morris L.J., at 702).° 

(iii) “ Procure indirectly ’’: the general legal formulations of 
Lord Macnaghten in Allen v. Flood, of Lord Macnaghten again and 
of Lord Lindley in Quinn v. Leathem, of Atkm L.J. in Ware and 
De Freville v. M. T. A., of Lord Dunedin in Sorrell v. Smith, and 
of Viscount Simon in Veitch’s Case* have, in Thomson, been re- 
stated as a sharply focussed rule for the purposes of the tort under 
discussion. The rule is that where a third party causes a breach of 
contract through the acts of the servant or servants of the contract 
breaker (or the acts of other independent third persons), the third 
party will not be liable for “‘ procuring ’”’ a breach of contract 
unless he ‘‘ induced ” the servants to commit acts that are them- 
selves legally wrongful (at 678, 679, 696, 702). Generally, in trade 
dispute cases, such acts will be breaches of contracts of employ- 
ment. The major aspects of the rule were applied in Thomson as 
follows : 

(a) The breach of contract or other legally wrongful act must 


1906 cases of Temperton v. Russell [1903] 1 Q.B. 715 and Read v. 
iedoti Socsty of Stonemasons [1902] 2 K.B. 732, are to the contrary, the 
an perhaps distinguishable on its facts. In Thomson, Jenkins L.J. 
piet o well-established rule that, “ acts of a third party lawful in 
themselves do not constitute an actionable interference with contractual 
rights merely because they Drie about @ breach of contract, even if 
were done with the aa rae intention of bringing about such breach ” 
(at 608). The general rule, of course, ae question whether an ultimatum 
of the jnnd‘sabove mentioned is an act la in itself. 
4 Morris L.J. here clearly referred to acts of both direct and indirect procurement 
as I have called them. 
5 Cf. too, the hypothetical sale of goods’ case put by Hvershed M.R. at 680. 
* Collected in Thomson, at 662-5, 691-8. 
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have been “induced ” (or, possibly, ‘‘ procured,” if -the circum- 
stances 80 warrant), In accordance with the technical meaning this 
expression has acquired. Thus, ‘‘ general exhortations issued in 
the course of,a trade dispute, such as ‘ Stop supplies to X,’ ‘ Refuse 
to handle X’s goods,’ ‘ Treat X, as black,’ and the like’’ (at 698) 
do not constitute “inducing”? any legally wrongful act that 
follows, if the objects advocated could have been achieved by 
lawful means, e.g., by giving proper notice under an employ- 
ment contract: *‘a.person who advocates the object without 
advocating the means is [not] to be taken to have advocated 
recourse to ‘unlawful means’” .(at 697-8). It should, I 

think, be noted that these statements of Jenkins L.J. are not 
normally appropriate to trade union action at the. local level, but 
only at the higher levels. At the local level, there will normally be 
an order, in accordance with the local committee or meeting’s 
resolution to stop work, and this order will, if breaches of contract 
follow, amount to “inducing”? such breaches: S. W. Miners v. 
Glamorgan Coal, supra. Be this as it may, the court in Thomson 
held that the defendants, Deakin, Briginshaw and Morrison had 
not ‘‘induced ’? Bowaters’ union men because they had only 
“ appealed ” and “exhorted ” ([1952] 2 All E.R. 872-8, 881-2). 

(b) As the evidence showed that the union loaders and drivers 
had not broken their contracts with Bowaters, because the latter 
had, consulting their own best interests, yielded without a struggle, 
it followed that the loaders and drivers had not committed’ an 
legally wrongful act at all. Therefore, the defendants, Deakin, 
Briginshaw and Morrison were, on this further ground, held by the 
court not to have “‘ procured ’’ the breach of contract between 
Bowaters and the plaintiffs (at 685; and [1952] 2 All E.R. at 882, 
885). i 

But, what if Bowaters had resisted union pressure? In that 
event the unions might have forced the issue by calling out 
Bowaters’ loaders and drivers. If this were done lawfully, i.e., by 
giving due notice, no tort, in the light of the above rule, would 
have been committed. This rule clearly, therefore, encourages an 
element, which might be called an educational element of orderliness 
in strike procedure, at least where the Trade Disputes Act, -1906, 
s. 8, does not apply. The delay involved by giving notice in the 
case of industrial workers is generally insignificant, often no more 
than a single hour.’ The much longer notices required of salaried 
employees, like bank clerks, teachers or civil servants, would tend 
to delay considerably lawful strike action by the latter at common 
Jaw, though such action would frequently be legalised under s. 8 
of the 1006 Act. l 

If, on the other hand, the strike entailed ‘breaches of contracts 
of employment, then the local officials ordering the strike would 


7 Quasro: whether rag As at all is required if the lawful notice in enii 
is very short? Of. Hvershed M.R. on a slightly different point, at 3 
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have been personally liable for ‘“‘ procuring ” the breach between 
Bowaters and the plaintiffs, but not the ‘higher officials, unleas they 
had changed from exhortation to specific instruction (or incitement) 
to strike. On this, it was argued that all the union officials would in ` 
any case have been protected by the first limb of the 1906 Act, 
s. 8, which runs: ‘f An act done by a person in contemplation or 
furtherance of a trade dispute shall not be actionable on the ground 
only that it induces some other person to break a contract of 
employment.” ‘The argument was that if the breach of con- 
tract of employment was “‘not .. . actionable ” it could not be 
said to be a legally wrongful act within the meaning of the rule 
regarding indirect procurement of a breach of contract. The Master 
of the Rolls alone considered this argument ‘and rejected it, on the 
ground that the breach would still be “an unlawful act” though 
not actionable (at 687). Until there is further authority, the point 
must, with respect, be regarded as still open. 

So far as defences to the tort of inducing or procuring a breach of 
contract are concerned, the legal statements in Thomson impinge 
most importantly upon the defence of “‘ justification.” Justification, 
in the case of the present tort, may be either common law, which 
was not material in Thomson, or statutory. Two possible heads of 
statutory defence were considered in Thomson. The one, based 
on the first limb of the 1906 Act, s. 8, has already been discussed. 
The other was founded on the second limb of section 8: ** An act 
done by a person in contemplation or furtherance of a trade dispute 
shall not be actionable on the ground only .. . that it is an inter- 
` ference with the trade, business or employment of some other person, 
or with the right of some other person to dispose of his capital or 
his Jabour’as he wills.” 

The Master of the Rolls alone took this point too, and rejected 
the argument that the provision would have protected the defen- 
dants in Thomson had they in fact and in law ‘‘ induced ” 
‘Bowaters’ men to break their employment contracts (at 688-9). 
In addition to the slight authority the Master of the Rolls cited, it is 
interesting to observe that Citrine on Trade Union Law considers 
that the second limb of section 8 was inserted ew abundanti cautela 
(at 458). If, however, this provision ought, as the Master of the 
Rolls suggested, to be construed ‘‘ by having due regard to the state 
of the law at the time the section was enacted ” (at 688), then the 
decision in Temperton v. Russell (to the extent that it was not dis- 
approved in Quinn v. Leathem [1901] A.C. 509, 585) should be 
taken into account. The construction of section 8, here again, 

remains technically open. 

Thomson also raised the important question of who can 
properly be sued in cases of this sort. The Master ‘of the 
Rolls did not favour the possibility of an action against the work- 
men themselves, assuming them to have broken their employment 
contracts (at 688). 
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It was further argued that the actual defendants in Thomson 
were not suable because, under the 1906 Act, s. 4, they were ‘‘ in 
truth, officials of the union ” (at 689). However, while section 4 
covers an action against a trade union in tort or a representative 
action against a member or official on behalf of the trade union, it 
does not protect the actual tortfeasor against personal liability (cf. 
Citrine, op. cit., 454); and this was the position maintained in 
Thomson (at 689). In practice, if damages were awarded, in such 
a case as the present, against a union official in his private capacity, 
reimbursement would very likely be made to him by his union either 
out of union funds or (which comes to much the same thing) out of 
the pockets of union members. In this way, the protection 
given by section +4. might be in some danger of being impaired. 
Again, a union officieal’s freedom of action may tend to be hindered 
if the performance of his duty in supporting or leading proper 
strikes May expose him to common law liability. It was perhaps 
considerations of this kind that underlay the concern expressed at 
the last T.U.C. about the gap in section 4, which Thomson had 
merely underlined (The Ttmes newspaper, September 2, 1952). 


C. GRUNFELD. 


Loss oF ConsortTiuomM—AN OBITUARY? 


Lorp Macmillan said, in Read v. Lyons’: ‘‘ Your Lordships’ task 
in this House is to decide particular cases between litigants, and 
your Lordships are not called upon to rationalise the law of 
England. That attractive if perilous field may be left to other 
hands to cultivate.” The House of Lords, in Best v. Samuel Fow 
& Co., Lid.,* likewise declined to rationalise the law'of England and 
viewed with detached indifference the existence of a patent anomaly 
in the common law. 

Lord Porter, in Best’s Case, voiced the sentiments of his learned 
brethren (Lords Goddard, Oaksey, Morton of Henryton and Reid) 
when he said (at p. 895): ‘‘I do not think it possible to say that 
a change in the outlook of the public, however great, must inevit- 
ably be followed by a change in the law of this country. The 
common law is a historical development rather than a logical whole, 
and the fact that a particular doctrine does not logically accord 
with another or others is no ground for its rejection.” 

The “* change in the outlook of the public ” refers, of course, to 
the modern view that men and women (and husbands and wives) 
should enjoy equal rights and duties in law. While “ public 
opinion ” hag accepted this equation as axiomatic, English common 
law still reflects in its tenets the relationship between the sexes 
which appertained in feudal times. 


1 [1047] A.O. 158 at p. 185. 
2 [1952] 2 All B.R. 94. 
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The present law, as finally established in the instant case by the 
House of Lords,’ is that while a husband can claim damages for 
loss of consortium if a third person negligently injures his wife, the 
wife has no such claim if the third person negligently injures her 
husband. 

The reasons for rejecting Mrs. Best’s appeal can be stated 
summarily as follows: 

(i) The ‘* enticement cases,” which establish that a wife can sue 
a third party who entices away her husband ere stu generis. ‘* They 
are not authorities for the conclusion that in all cases of tort 
resulting in injury to the one which deprives the other of his or her 
consortium the party deprived can sue the wrongdoer. . . .”?” (Lord 
Porter, at p. 895). These enticement actions are based ‘* on the 
well-established legal principle that the violation of a legal right 
committed knowingly is a cause of action’? (Lord Goddard, at 
p. 897). 

(Gi) Enticement actions cannot even be used by way of analogy 
to establish a wife’s right to claim for loss of consortium through 
negligent interference by a third party. It may be anomalous that 
a distinction should be drawn between these two classes of cases 
but the common law does not profess to be logical. 

(iii) As between husband and wife, the husband’s present estab- 
lished right of action for loss of his wife’s consortium is an anomaly 
and there is no good reason for extending it by granting to the wife 
a similar right. Lord Porter (at p. 896) said: ‘‘ If the change is to 
be made I should prefer to abolish the husband’s right rather than 
to grant the hke remedy to the wife.” It should be noted that 
when Darling J., in 1928, gave to the wife, for the first time, a 
remedy in damages against a woman who had enticed away her 
husband, he aptly remarked that: ‘‘ The present case raised the ` 
question whether sauce for the gander was not sauce for the 
goose.” 4 When, in 1952, an analogous principle of equality arises, 
the unanimous opinion of the House of Lords is that equality should 
be achieved by denying sauce to all! 

In the Court of. Appeal, Birkett L.J. was alone in holding that 
“ today ... the wife is entitled to bring an action when she has 
been deprived of her consortium by the negligent act of a third 
person’? (C.A., at p. 124). Cohen L.J. and Lord Asquith of 
Bishopstone, considered that the husband’s right of action was 
anomalous and should not be extended. Therefore, on this point, 
the majority in the Court of Appeal is upheld by the House of 
Lords while Birkett L.J. is overruled. But the Court of Appeal 
was unanimous in the view, that even assuming the wife had a right 
of action, she could not succeed where the alleged loss of consortium 


3 Confirming Croom-Johnson J. at first instance [1950] 2 All E.R. 798, and the 
Court of Appeal [1951] 2 All B.B. 116, see 14 M.L.R. 84 and 15 M.L B. 246, 


respectively. 
4 Gray v. deo, 39 T.L.B. 499. 
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was only partial. Birkett L.J.’s words Were: ‘‘ Consortium... 
is one and indivisible. The law gives a remedy for its loss, but for 
nothing short of that” (C.A., at p. 125). If the House of Lords 
had been satisfied in resting its decision merely on the denial of any 
right of action to the injured wife, this heretical distinction between 
partial and total loss would probably have been ignored in: the 
future. Nevertheless, the House of Lords thought fit to add their 
comments on this separate question, and thereby revived the 
controversy in no uncertain manner. 

Lord Porter expressed a ‘tentative opinion ” on the matter 
(at p. 896), viz.: “I find it difficult to draw the boundary between 
what is and what is not loss of consortium or to divide it into its 
component parts. But, having regard to the opinion which I hold 
on the other contention, it is not necessary to come to a final 
decision on this point in the present case.” 

Lord Goddard, while acknowledging that the matter can now 
only affect a husband’s claim, also aligned himself with the Court 
' of Appeal on this point. He suggested (at p. 899) that the pro- 
longed absence abroad of one spouse through professional reasons 
or the call of duty, the fact that one party becomes a permanent 
invalid, the loss of affection by one party though the spouses 
continue living together as man and wife, the loss of sexual 
relations through age, illness or disinclination—none of these 
circumstances would affect the consortium. ‘“‘ In truth, I think the 
only loss that the law can recognise is the loss of that part of the 
consortium that is called servitium, the loss of service .. .’’ (at 
p. 400). Lord Porter meant much the same thing when he pointed 
out that in claims brought by a husband for loss of consortium by 
neghgent interference, the assessment of damages is practically 
confined to the cost of medical attention and the payment for ' 
household services which the wife, on account of her injuries 
cannot perform, “and little, if any, attention is paid to a loss of 
consortium which involves other considerations beyond these two ”’ 
(ibid., at p. 896). It is respectfully suggested that if these two 
distinguished opinions are correct, the term ‘‘ consortium ” has no 
longer any legal connotation, and it would lead to greater clarity 
of thought if ‘* servitium ” took its placè as a word of art in these 
actions. 

Lord Reid (with whom Lord Oaksey concurred) denied that 
consortium was an abstraction; he preferred to consider it as “‘a 
name for what the husband enjoys by virtue of a bundle of rights 
some hardly capable of precise definition.” Therefore the destruc- 
tion of any one of these rights would entitle the husband to 
damages for his loss. ‘‘I do not think that it is open to doubt,” 
he said, “that an impairment of a wife’s capacity to render 
assistance to her husband_was enough to found an action. ... I 
have seen nothing to lead me to think that the destruction of the 
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wife’s capacity for sexual intercourse should not be regarded as 
such an impairment ” (at p. 401). 

Lord Morton of Henryton held the balance between these two 
opposing views by refusing to express an opinion. ‘‘ That question 
does not arise in the present case, and it may arise for decision 
hereafter on a claim by a husband for a partial loss of consortium ”’ 
(at p. 400). 

It would thus appear that while settling one question, viz., that 
the wife has no claim for loss of consortium through the negligent 
interference of a third person, a second equivocation has now been 
raised by the two appellate courts, viz., whether the husband can 
clam for mere impairment, as distinct from total loss, of 

One can only hope that the whole question of actions in tort for 
loss of consortium, together perhaps with the equally vexing 
anomaly of a spouse’s liability for ante-nuptial torts,® will be 
deemed worthy of investigation by the Law Revision Committee, 
now happily reconstructed. . 

` Hric C. E. Topp. 


CHARITABLE TRUSTS 


THE recent decision of Vaisey J. in Re Spensley’s Will Trusts 
[1952] 2 All E.R. 49, so far as it bears on the question of the 
cy-pres application of a charitable gift, represents a remarkable 
extension of the accepted rules in this fleld—indeed such an exten- 
sion as to cast doubt on the correctness of the decision itself. 

The facts were as follows: the deceased H.S. died in 1988 
leaving the Manor of W. and the advowson belonging to it to the 
National Trust upon trust for the deceased’s sisters for their lives, 
and after the death of both upon trust for the High. Commissioner 
for Australia for use as a country residence. The will then pro- 
ceeded, ‘* should the Government of Australia refuse this bequest 

. . then for such other uses preferably for some purpose in con- 
nection with Australia as the said National Trust and my sister E. 
if then alive may jointly decide.” The testator went on to express 
the wish that the living of W. be held by men who had experience 
in Australia, and that the manor house and curtilage be kept intact 
and maintained out of the proceeds of sale of other property. 

In the events which in fact took place E. had sold the manor 
house and advowson in her capacity as tenant for life, and both 
the National Trust and the High Commissioner had renounced and 
disclaimed any interest in the estate; the questions before the court 
were: (1) were the trusts of the will (so far as'set out above) 
charitable; and if so (2) what disposition should be made to give 


5 Bee Baylis v. Blackwell [1952] 1 AU E.R. 74, at 77 cNair J.), and the 
oritical comments of Profesor O. Kahn-Frennd, 15 M.L.R. 188, esp. 148 
ot seq. 
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effect to the trusts? The learned judge held that, as the gift was 
in the effective disposition of the National Trust, which was 
admittedly a charity, it had been therefore dedicated to charitable 
purposes. He accordingly directed a scheme in pari materia with 
the purposes of the National Trust, 


It is sufficiently agreed that in such circumstances it must be 
demonstrated both that the initial gift is charitable and that a 
general charitable intention is implicit in the gift. If so, a cy-prés 
application may be made to purposes as near as possible to those 
of the original gift: Mills v. Farmer (1815) 1 Mer. 55; Tudor, 
Charities, 5th ed. (1929), pp. 149 et seq. Observe then this case. 

The vital preliminary question is always, who is the beneficiary ? 
Vaisey J. held in effect that the beneficiary was the National Trust, 
quoting as authority the case of Re Flinn [1948] 1 All E.R. 541. 
In that case a gift was made to the Cardinal Archbishop of West- 
minster *‘ for such purposes as he shall in his absolute discretion 
think flt.” Jenkins J. held that the gift was made to the Arch- 
bishop virtute offici and was therefore charitable. i 

Vaisey J. in the present case inferred from Re Flinn that an 
effective power of disposition is in all cases tantamount to a gift to 
purposes in. pari materia with those of the appointing charity; it 
is, however, submitted with respect that that decision was far from 
supporting such a proposition. The material points in the decision 
of Jenkins J. were: (1) that the Archbishop had been invested with 
a free discretion in the application of the gift; and (2) that in such 
circumstances the donee was bound as trustee to apply the gift to 
the purposes of his office—namely, diocesan purposes for the 
advancement of religion. This is amply supported by authority. 
It does not go nearly so far as to suggest that where charitable 
purposes have been pointed out by the testator, the fact that the 
trustee has a power to select entitles the trustee to be regarded as 
a beneficiary. To say this would be lke converting a special power 
of appointment into a general power. 

Assuming, however, that the inference of Vaisey J. from the 
decision in Re Flinn was a correct one, it is nevertheless submitted 
that it could have no bearing on the present case. First, the 
National Trust could not be said to have an “ effective’ power of 
disposition since it was bound to join with the testator’s sister (who 
was alive at all material times) in making the appointment. 
Secondly; the field of appointment was not unfettered but had been 
specifically limited by the testator to *‘ other uses, preferably for 


some purpose in connection with Australia ’’—declared trusts which . 


bore no relation to the National Trust. Thirdly, it is at least 
questionable whether the purposes were charitable (a paint to be 
dealt with shortly). 

Even then, assuming that Re Flinn did mean what the judge 
took it to mean and assuming also that the decision was applicable 


\ 
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( to the present case, a fundamental obstacle remains to be sur- 
mounted. The cy-près principle relates to the redisposition of a 
gift where the prescribed beneficiary is unable to enjoy it. The 
National Trust, however, was not the prescribed beneficiary and 
the judge explicitly says so ([1952] 2 All E.R. at p. 58): “I do 
not think that the testator intended to give the National Trust a 
free hand so that it could . . . put the money in its pocket.” But 
unless the National Trust could put the money in its pocket, it was 
not beneficially entitled; and unless the National Trust was bene- 
ficially entitled the cy-prés application ought not to have been 
made ejusdem generis with its purposes. The gift must be applied 

cy-prég the beneficiary’s objects and not cy-pres the trustee’s 
objects. 

The proper beneficiary was in fact “ purposes in connection with 
the Commonwealth of Australia.’ The whole tenor of the will 

- shows that it was Australia which was intended to benefit, and not 
the National Trust (which was not referred to in the will otherwise ` 
than as trustee). 

As there was an alternative gift in the event of the High Com- 
missioner’s refusal of the house, it was the alternative gift “to 
other uses, preferably for some purpose in connection with 
Australia ° which was to be construed. The discretion afforded to 
the trustees, however, was so wide that unless the gift could be said 
to be charitable it must necessarily fail for uncertainty. 

The cases on ** public purposes ’”’ hardly support the suggestion 
that the original gift even, that for the High Commissioner, is 
charitable. See, for example, Re Strakosch [1949] Ch. 529, C.A., 
and cases there cited; and compare Att.-Gen. v. National Provincial 
Bank, Ltd. [1924] A.C, 262. If then the original gift cannot be 
supported as charitable, how much less can the vague term 
‘í purposes in connection with Australia”? Moreover, it need 
hardly be said that the fact that the trustee is a charitable organisa- 
tion cannot make a charitable purpose of one which would not 
otherwise be charitable. 

But even if these purposes had been charitable, it is nevertheless 
submitted that the gift should have failed in any event under the 
principle of Morice v. Bishop of Durham (1804) 10 Ves. 522. It 
was open to the trustees without breach of trust to apply any or 
all of the gift to non-charitable purposes so wide was their 
discretion. No question of cy-prés could then possibly Have arisen 
and the gift would have very properly fallen into residue. 


HamisyH R. Gray. 


Toe Crown anp “Per Quop Seavirmm Amisrr.” 
ÀRE POLICEMEN SERVANTS? 
THe above topics were debated at length by the High Court of 
Australia in Att.-Gen. for N.S.W. v. Perpetual Trustee Co., Ltd. 
Vout 16 7 
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[1952] A.L.R. 125. The court held that the Crown in right of 
N.S.W. could not recover damages in respect of loss of services of 
a police constable negligently injured by the driver of a motor 
vehicle. In N.S.W., as in all the Australian states, the police forces 
are centrally organised and controlled by Departments headed by 
a responsible Minister of the Crown. Otherwise their general duties 
and discipline are similar to those obtaining in Britain, and result 
from a combination of common law rules and statutory provisions. 
Six justices sat on this appeal and delivered separate opinions. 
These opinions deal with the major prior decisions in this field in 
Great Britain, Ireland, Canada and the U.S.A., and constitute a 
convenient source-book for almost every view that can be expressed 
concerning the scope and utility of the per quod servitium amisit 
action, the social and juristic character of service under the central 
government or ‘Crown’? and the peculiar characteristics of 
military and police service in particular. 

` On an independent consideration, Dixon J. was for the plaintiff, 
but held for the defendant solely because the court had already, 
in Commonwealth v. Quince (1944) 68 C.L.R. 227, denied to the 
Crown the right to recover for the loss of services of members of the 
armed forces, whose relations with the Crown his Honour considered 
indistinguishable from those of a policeman; this raises a question 
of almost purely Australian interest concerning the- circumstances 
in which the High Court of Australia should reconsider its own 
previous decisions. Williams J. disagreed with Dixon J.’s view on 
the ' question of stare decisis. Disregarding this aspect of the 
matter, the opinions can be grouped im support of the following 
propositions : 

(1) The relationship of master and servant in private law, which 
carries vicarious responsibility and a claim to damages for 
loss of services, requires that “the power of direction 
residing in a person must belong to him for the purpose of 
enabling him to conduct his own affairs’’; this cannot be 
‘asserted of the situation of the Crown. in relation to any of 
its “servants.” ‘‘It is... a mistake to try to force the 
relationships into which the Crown enters with its subjects 
for the conduct of (public) affairs into categories established 
in the domain of private law, which, by their nature and 
their history, are appropriate only to relationships between 


subjects ” (Kitto J., with some support from Fullagar J.).- 


On this view, the Crown cannot recover under this form of 
action for loss of services of any of its employees, and no 
special significance attaches to the nature of the duties of a 
policeman or a soldier. It should follow that there can be 
no vicarious Crown liability for the acts of its servants in 

the absence of statutory provision. 
{2) The action per quod servitium amisit is a feudal relic 
' which “ has long since ceased to have any life or reality.” 


N 
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Looked at from the point of view of the scope of the duty 
of care in negligence (e.g., in the light of Bourhill v. Young 
[1948] A.C. 92) it constitutes an illogical extension of that 
duty to masters of persons injured; if this extension is 
accepted, it should be carried further to cover the cases of 
partners, etc., who lose by the negligent injury in question. 
It is open to the courts to confine this inconvenient survival 
to the case of malicious seduction of dependent females (in 
the popular sense of ‘‘ seduction ’’). -On such a view, there 
can be no question that the Crown must fail in actions such 
as the present (Fullagar J.). 

(8) ‘‘ A police constable has always been an arm of the law and 
never a servant employed to do a master’s bidding on all 
occasions and in any circumstances. His authority is 
original, and not derived from a master or exercised on 
behalf of one, but is exercised on behalf of the public.’’ It 
follows that the Crown cannot claim an interest in his 
services sufficient to support the present action. This, 
however, is a different reason from that adopted for denying 
‘the Crown the right to recover in respect of loss of services 
of soldiers (Webb J., with some support from Fullagar and 
Kitto JJ.). 

(4) Whatever may be the case with other types of Crown 
servants, policemen and soldiers have a ‘‘ special relation- 
ship ’”’ to the Crown, dependent on conceptions of fealty or 
duty which have no analogy with the private law relation- 
ship of master and servant. In respect of such “ servants,’’ 
the Crown has no action for loss of services. Commonwealth 
v. Quince followed (McTiernan J. and, to the extent that 
he followed Quince’s Case, Dixon J.). 

(5) The history of the action per quod servitium amisit shows 
that it was intended to apply for the benefit of masters in 
respect of loss of servants in a manner which has no con- 
nection with modern notions of “proprietary interest,” 
“f contractual interest,” ‘public versus private duty ”’ or 
other such categories. The relationship between the Crown 
and its various servants or officers, whether soldiers, police- 
men or civil servants, is in all material respects identical 
with the kind of relationship between master and servant in 
general envisaged when the form of action arose. Hence 
the Crown should succeed in the present action (Williams 
J. and, in so far as he was prepared to reconsider the 
question, Dixon J.). 

It is suggested with respect that the historical examination of 
this question by Dixon J. (since appointed Chief Justice) and 
Williams J. is convincing, and that their reasoning, together with 
the current of English opinion, thight well result in the House of 
Lords eventually establishing for Great Britain what is now the 
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dissentient view in Australia. Itis also suggested with respect that | 
the analysis in terms of social utility and consonance with the 
general law of torts undertaken by Fullagar J. is equally con 
vincing, and represents the view which an enlightened legislature 
would take. However, it'may be suggested with respect that none 
of the justices gave sufficient consideration to a matter which is of 
much greater public importance than either the proper basis of 
“ seduction ”? actions generally, or the power of the Crown (which it 
is hot likely to exercise very frequently anyhow) to recover damages 
for loss.of services: that matter is the basis and scope of vicarious 
liability of the public purse for the wrongful acts and breaches of 
contract of Crown servants. So long as there is any danger of the 
Crown’s vicarious liability for its servants being treated as having 
a relation to its capacity to recover damages for loss of their 
services, it is certainly in the public interest that the latter claim 
should be admitted in order to cast no doubt on the scope of the 
former. This question has had a longer history in Australia than 
in Britain. Those familiar with it will applaud in general Kitto J.’s 
objections to forcing public law into the categories of private law, 
but they must add—what else could the courts have done? Our 
basic difficulty has been the almost, total absence of any special 
-system -of administrative law, and the consequent inevitability of 
Parliament and courts relying heavily on the analogy of private law 
when creating the systems of government hability and rights 
essential in a social service state. On the whole, the public interest 
has been served by treating the peculiar relations between the 
public purse, Parliament, the Crown, and civil servants as if they 
incorporated the private law of master and servant, and injustice 
rather than justice has been served when the courts have attempted 
to introduce references to the peculiar nature of public service: see 
this writer’s article, ‘f Crown Liability in Tort and the eee of 
Discretions,’”? in 1951 Res Judicatae, p. 14. 


GEOFFREY SAWER. ` 


WHEN Can a MURDERER [INnERIT? 


On account of the unusual facts as well as the problems it raises, 
the South African case of Ew p. Steenkamp and Steenkamp, 1952 
(1) S.A. 744 (T) (noted in (1952) 69 South African Law Journal 
186), is of more than local interest. ' 

A man, murdered both his parents-in-law. He was sentenced to 
life imprisonment. In their last will, executed some years before 
their death, his parents-in-law bequeathed their farm and certain 
movable property to the children, born or to be born, of the 
marriage of their daughter and her husband. At the time of the 
murder the spouses had two children, and a third child was en 
ventre sa mère. The third child was born a few months after the 
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murder and died when it was not quite six months old. The 
question which the court had to decide was whether the murderer 
could succeed ab intestato to the estate of his third child, which 
consisted, apparently, solely or mainly of the property which the 
child had inherited from its murdered grandparents—the parents- 
in-law of the murderer. 

In Roman-Dutch law, as in other Romanistic systems of law, a 
murderer is “‘ unworthy ” to inherit from his victim. The court 
(Steyn J.) held that this rule did not prevent the murderer from 
succeeding to the heir of his victim. It was true that where the 
victim-and his herr were conjunctisstmae personae, that is to say, 
persons closely linked by the ties of relationship or marriage, a 
crime against one might render the murderer “f unworthy” to 
inherit from either, but on the facts, the child’s relationship to its 
grandparents was not such as to make them conjunctissimae 
personae. 

The rule that no one may enrich himself by his own wrongful 
act forms part of the Roman-Dutch law, as it does of English law. 
Thus the question arose whether the murderer, though not 
‘ unworthy ’’ to succeed to his third child, was precluded from 
inheriting that part of the estate of the child which the child had 
inherited from its grandparents. The court held that he was not so 
precluded. The direct legal cause of the murderer’s enrichment was 
not the crime, but the birth and death of the third child. Accord- 
ingly, the court decided that the murderer could succeed to the 
whole estate of his third child. 

In English law the doctrine of “‘ unworthiness ” does not apply, 
but it is well settled “‘ that one who has feloniously killed another 
cannot succeed to that other’s property either under a will or under 
an intestacy’: per Farwell J. in Re Pollock [1941] Ch. 219 at 
222. See further, Cleaver v. Mutual Reserve Fund Life Association 
[1892] 1 Q.B. 147; In the Estate of Crippen [1911] P. 108; Re 
Sigsworth [1985] Ch. 89. This rule clearly does not preclude the 
. murderer from succeeding to his victim’s heir, but the question 
remains whether he can take that part of the estate of his victim’s 
heir which the latter has inherited from the victim. There seems to 
be no authority on this point in English law and one can only 
speculate as to what the answer would be. 

The basis of the rwe that a murderer may not inherit from his 
victim is public policy. As Fry L.J. said in Cleaver v. Mutual 
Reserve Fund Life Association, supra, at 156: 

‘It is against public policy to allow a criminal to claim 
any benefit by virtue of his crime. ... It appears to me 
that no system of jurisprudence can with reason include 
amongst the rights which it enforces rights directly resulting 

‘ to the person asserting them from the crime of that person.” 

There.can be no doubt that ifthe murderer in Steenkamp’s Case 

is allowed to succeed to the whole estate of his third child, he 
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derives .a benefit from his crime. If he had not murdered his 
parentsin-law they would almost certainly have outlived his third 
child. But is this benefit the direct result of his deed? It is sub- 
mitted that no hard-and-fast rule can be laid down, but that each 
case has to be decided on its own merits. Two hypothetical cases 
will illustrate this point. On the one hand, let us assume that A 


" knows that he is the heir of B and that B is the heir of C. Bisa 


a poor man, but C is wealthy. B falls seriously ill and is expected _ 
to-die. A murders C in order to make sure that B, before his death, 
inherits C’s estate. B dies shortly after the murder, having 
inherited C’s estate. Can there be any doubt that A would be 
precluded from inheriting that part of B’s estate which came to B 
from C? On the other hand, let us assume that the murder is not 
committed with any intention to benefit from it, and that the 
victim’s heir dies long after the estate of the murdered man has 
become merged in his own estate and after he has had ample 
opportunity, should he have desired to do so, of willing his estate 
away from the murderer. It is suggested that in this case the 
causal nexus between the murder and enrichment would be broken 
and that the murderer would not be precluded from succeeding to 
the whole estate of the herr of his victim. 


Steenkamp’s Case lies somewhere between these two extreme 


cases, but it is respectfully submitted that the causal connection 
between murder and enrichment was still sufficiently direct so as 
to bring the case within the rule that a man may not benefit from 
his own wrongdoing. Since the victim’s heir died shortly after the 
murder without eana or opportunity of making a will of his 
own, the crime must be regarded in law as the cause of the 
enrichment. 
H. R. Hamo. 


i EDITORIAL Nove 


Volume 14, at p. 511, listed decisions noted in the Review 


which had subsequently been considered on appeal but not further 
noted here. To this bst should now be added : — 


Benn v. Kamm [1952] 1 T.L.R. 57 (Vol. 15, p. 289) affirmed 
by Court of Appeal [1952] 1 T.L.R. 788. 


Eart Fitswilliam’s Wentworth Estates Co. v. Minister of Town 
and Country Planning [1950] 2 All E.R. 765 (Vol. 14, p. 78) 
affrmed by Court of Appeal [1951] 1 All E.R. 982 and by House 
of Lords, sub nom. Earl Fitswilliam’s Wentworth Estates Co. v. 
Minister of Housing and Local Government [1952] A.C. 362. 


This list was compiled as at the end of the Long Vacation, 1952. 


) 
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PARLIAMENT: A Survey. Edited by Loro Campion. [George 
Allen & Unwin, Ltd. 1952. 296 pp. 22s. 6d.] 


Tus collection of 18 essays results from the formation of a Group, under 
the chairmanship of Mr. Craik Henderson, brought together on the initiative 
of the Department of Extra-Mural Studies of London University. A series 
of 10 lectures, given in 1950, is its basis. Amongst the members of the Group 
who did not contribute to this volume (a second collection is hinted at) were 
Mr. Ermest Brown, Sir Henry Banbury, Commander Stephen King-Hall, 
Professor J. H. Morgan, Mr. J. P. Plamenats and Lord Soulbury. 

The British Parliament is an institution of some antiquity but it is not so 
old as the Executive and a survey of Parliament is a survey of its relations 
with Governments. It is impHcit in almost all of the essays in this volume, and 
explicit to the point of explosion in some, that Parliament is too weak and 
Governments too strong. Lord Campion in the first easay on Parliament and 
Democracy looks back nostalgically to the period between 1882 and 1867 as 
“the Golden Age of Parliament.” It was, he says, “an age of reason in 
politica, of individualism and laisser-faire. Power was reasonably balanced ~ 
between the executive and the legislature; the problems of the period were 
chiefly palitical—of a nature within the competence of the average member of 
the House of Commons. The country ‘looked up to’ the House of Commons, 
was satisfied with the kind of representation the governing classes gave it, and 
Hked it the better for being ornamental” It depends, one suspects, on what 
is meant by “the country.” These vital 85 years saw, in fact, the origins of the 
change. In this period, Governments began to put forward modest legislative 
programmes, party discipline began to be exerted, proposals for social reforms 
were adopted, drafting was becoming a specialised and Governmental function 
and if 1848 did not see a revolution in England, it saw the passing of the 
Public Health Act. If it was a Golden Age for Parliamentary power, the gold 
was of a sunset. 

The change over the past 180 years from aristocracy to democracy which 
has given Governments more power and resulted in their tncreased authority 
through Parliament has frequently led to the demand that the dangers should 
be guarded against by strengthening the House of Commons. But the sugges- 
tions which have been put forward generally seek, sometimes unconsciously, 
to stand the Constitution on its head. Professor Brogan in a comparative 
essay points to the advantages and disadvantages of adopting’ a system of 
Parliamentary., committees like that ether of France or of the United States 
of America. Save for one short period, this country has never been governed 
by Parlament through-the medium of committees, and, unless we are prepared 
to change our traditional method, any increase in the power of Parliament must 
stop short of administration. Mr. Craik Henderson purports to write an essay 
on the Dangers, of a Supreme Parliament and is at once involved in this 
confusion. Thus the title of his essay is mistaken; he is, in fact, writing on the 
Dangers of a Supreme Government. So he can write: “A minority Party may 
question Ministers, may criticise but they cannot control in the ordinary case 
a Government with a reasonably large majority.” Of course they cannot. Why 
should they? How would the affairs of the country be conducted if they could? 
Ho is worried because a Government could constitutionally suspend sittings, 
arrest’ Ministers, do away with habeas corpus and freedom of speech and 
“establish virtually a dictatorship.” Of course they could. But his remedies 
(stronger Second Chamber, written constitution and a system of referenda) 
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would not stop them. If the electorate return to power a revolutionary party, 
they will presumably get a revolution. The safeguards lie deeper than Mr. 
Henderson has probed. There are more things in heaven and earth than are 
dreamt of in his philosophy. i 

The central problem is agafn tackled by Sir Arthur Salter. He puts 
forward several specific and interesting suggestions for controlling the Cabinet 
and for its more eficient working but has little hope that they will be effective 
unless there is a great reduction in the mass of work falling upon the central 
government. It is a pity that he had no space to elaborate bis suggestion 
that there should be more decentralisation to local authorities. Sir Arthur 
would also like to see unofficial committees of Members formed for each main 
group of subjects which Ministers would be expected to attend. Ministers 
would explain their problems and their policy and there would be discussions. 
The official debates would then be “less discursive and uninformed than they 
are at present.” This suggestion is a valuable example of the way in which 
Parliament can influence Governments without attempting to usurp the 
functions of the Executive though there is the danger of restricting the critical 
function of Parliament by “off the record” disclosures. Again, in a second 
essay (on Parliamentary Procedure), Lord Campion returns to the relationship 
between the two institutions. But this essay is neither so controversial nor 
so interesting as the memorandum and evidence which he submitted to the 
Select Committee on Procedure in 1948. Mr F. W. Lascelles attempts to deal 
with the problem of a Second Chamber “not from the point of view of party 
politics.” ` In the result, his essay ends with the question with which it could 
have begun: should the second house be merely a “useful” chamber or should 
it have power and authority as a balancing factor in the Constitution? 

Professor A. L. Goodhart considers Parliamentary control over Nationalised 
Industries. He puts his emphasis on the indirect’ Pariamentary control 
exercised over the responsible Minister. He finds, rather surprisingly, that 
Questions on serious derelictions of duty and the occasional debates are 
adequate “from the negative standpoint” and he does not favour a Select 
Committee. On the “ positive” side, Professor Goodhart finds no answer to the 
question whether Parlament can somehow ensure that the industries are run 
as cfficiently as possible. It would have been interesting to the central problem 
of the relationship of Parlament to the Executive branch (here a semi- 
Independent Board) to examine how far the efficiency of a Department is 
affected by the complete responsibility of its Minister to Parliament and by 
the knowledge of the whole Government that its continuance beyond, at most, 
five years depends in part on the general reputation for efficiency acquired by 
Ministers. The extent of Parliamentary influence depends finally on those 
factors neither of which applies to the members of nationalised industries in the 
same way. It may therefore be imposalble for Parliament to exert a com- 
parable influence. 

The two outstanding essays of this principal group are those by Mr. L. S. 
Amery and Mr. G. M. Young. The mistake of urging that Parliament should 
be so strong thet it can, by means of committees, take over much of the burden 
of government finds an equally fallacious theoretical basis in the belief that 
the Constitution is based on a system of delegation from the people to Parlia- 
ment which then instructs the Executive. This is a heresy begotten, in modem 
times, by Bagehot and sustained in the sickness of its later life by Sir Ernest 
Barker and others. Mr. Amery seeks to put it out of its misery. “Our 
system,” he writes, “is one of democracy, but of democracy by consent and 
not by delegation, of government of the people, for the people, with, but not 
by, the people.” It is the Government which has the power and the duty to 
govern; the vital function which Parliament has to perform must be seen as 
correlative to this. Mr. Young’s essay is a classic “last chapter” to a 
collection. Every reader will find much to disagree with and much to applaud. 
Mr. Young recognises that finally Parliament, so long as it continues to exist 
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at all, will remain much the same sort of body which it is today though 
changing in its function as, limited by its nature and composition, it reacts 
to outside social and economic developments. 

The other four chapters are out of the central stream. One of the most 
instructive essays in the book is that by Mr. H. E. Dale on the Parliament 
in its relation to the Civil Service. It contains a further valuable account 
of the procedure on a Bill before its introduction. Mr. Ivor Thomas writes 
on the organisation of Parties. Here ls a mass of statistical and other informa- 
tion, not itself affected by a tendency to insert snappy generalisations of a 
less instructive character. Professor R. C. S. Wade has a chapter on the 
Courts and the Constitution. Excellent in itself, the ‘subject is not of a piete 
with the other essays. Many will rejoice to read of the idea that a central 
administrative tribunal should be set up: “I can see little advantage in such 
a tribunal except such as may be derived from Hdiness and uniformity.” Sir 
Cecil Carr, writing once again on Delegated Legislation manages to find some- 
thing new to say. This is a considerable achievement as the poor animal has 
been thrashed to the point of death by one writer and another since Sir Cecil 
first belaboured it 80 years ago. It seems to thrive on thrashing. 

If it is accepted that the scope of governmental ectivity is most unlikely to 
be restricted in the future and that the extent of control by Parliament (as 
that body now exists) is essentially limited, then there are at least two possible 
types of remedy. The first is the establishment of a different kind of repre- 
sentative assembly (drawn, for example, from economic groups instead of 
geographical areas); the second is to strengthen and perhaps insHtutionalise 
the other forms of popular and group influences (for example, by requiring the 
Government as a matter of statutory duty and not merely of departmental 
practice to consult with affected interests) while leaving Parliament sub- 
stantially as it is. Mr. Young says that the sum of the matter discussed in 
these essays is the conciliation of authority and freedom. What is becoming 
increasingly apparent is that new forms to make this conciliation more 
attainable have to be evolved and that the Parliamentary method is likely to 
remain in the future, as it has been in the past, only one of the devices which 
can be used to this end . 

This volume is undoubtedly a most valuable addition to the extensive 
literature on the function of Parliament. 

J. A. G. Gaurrrrs. 


Toe BairisH Castner System. By ARTHOR BrERREDALE Kerra. 
Second Edition by N. H. Gmas, Fellow and Tutor of Merton 
College, Oxford, and University Lecturer in Modern History. 
[London : Stevens & Sons. 1952. x and 466 pp. 87s. 6d. 
net. | 


Ir was inevitable that a book on Cabinet Government published only two years 
- after Jennings’ great work should suffer by comparison and fail to obtain the 
attention that it might otherwise have achieved. Kelth’s book was packed, 
Indeed overcrowded, with significant detail. It was at once well-arranged and 
carelessly written. Acute observations on recent constitutional history and 
contemporary politics jostled with ferocious condemnations of persons and 
policies exciting the author’s ready disapproval. Its defects could not fail td 
exasperate; yet it was a mine of information, and it is therefore good to ace 
the appearance of a second edition. The editor would clearly have preferred 
a different approach to the subject from Keith’s; but apart from excising a 
long chapter on the Privy Counci and the Departments of State he has made 
comparatively few changes in the orlginal text. Occasionally he has permitted 
himself to amend Keith’s views where recent literature has thrown new light on 
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a situation. But it remains essentially Kelth’s book, with the warts as 
conspicuous as ever. 
Criticism must be limited to the work of bringing the text up to date. It 
must be said that there are some surprising errors and omissions. We still 
read of the Minister of Town and Country Planning (48) and the Railway and 
Canal Commission (148). Neither of the last two Leaders of the House of 
Commons held the office of Lord President of the Council (121). New Standing 
Orders of the House of Commons for supply business and Scottish Bills and 
Estimates have been in force for five years, but the old rules appear 
in the text (199, #64). Thero are obsolete references to the position of Fire 
(840, 851) and the preseht treaty-making procedure for Canada is incorrectly 
stated (851). On the question whether a peer can be Prime Minister, there 
is no reference to the remarkable attempt of Chamberlain to secure Lord 
Halifax as his successor in 1940 (Churchill, The Second World War, i, 528 
ot seq.). Although Mr. Harald Nicolson’s authoritative biography of George Y 
was pubHshed after the completion of this edition, H.R.H. The Duke of 
Windsor’s A King’s Story (which is not mentioned) throws light on the political 
attitudes of George V and himself. Sir Patrick Hastings’ own account of the 
Oorapbeli Case in his Autobiography should have been mentioned. Kelth’s 
interpretation of Baldwin's “ confession ” concerning his election pledges in 1985 
has been strongly challenged by Mr. R. Bassett. Nothing is sald of the con 
troversies that have surrounded the doctrine of the mandate since 1945. 
And surely it would be hard to find a more misleading statement than that 
a large proportion of the electorate nowadays votes for personalities rather 
than for policies (176-7). That the personal factor is of small account is 
shown by the election results of 1950 and 1951. Preliminary social surveys of 
voting at elections indicate, moreover, that the cholce of most voters is swayed 
_by emotional attitudes towards the partles that may have little relevance to 
the content of their programmes. 
f 8S. A. pe Jarre. 


Me. Justice SUTHERLAND. Jom, Francis PascmaL. [New 
Jersey : at the Princeton University Press. London: at the 
Oxford University Press. 1951, xii and 267 pp. (with index). 
U.S. price’ $4. | : 


ExoLrısa readers with some knowledge of American politics and of the 
American constitutional system will find this biography well worth reading. It 
is competently written by a practising lawyer with a good academic background, 
and though the author does not concer) his sympathy with the essentially 
conservative outlook of his hero—as indeed he indfcates by his subtitle “A 
Man Against the State ”—he has enough understanding of the liberal position 
which Justico Sutherland spent his life opposing to be able to give interest and 
reality to the conflict. i 
In some ways the most interesting part of the book is the account of 
Sutherland’s early life and education. He was born in England, a distinction 
which he shares only with Iredell among all those who have been justices of the 
Supreme Court. His father became a Mormon, and migrated to Utah when 
the future Justice was a mere baby. He was brought up therefore in an 
atmosphere of frontier independence and individual initiative. The bent which 
he thus acquired was accentuated by his teachers both at the Brigham Young 
University and at his Law School In particular Dr. Maeser, the President 
of Brigham Young, developed the idea in him that “a divine hand had guided 
' the framers” of the U.S. Constitution. To Maeser also “the fundamental 
principle of occidental education” was “the development of individuality.” 
These two ideas were the mainspring of Sutherland’s philosophy, and provided 
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the inspiration for all his more important judgments. He was always on the 
side of the individual, usually a business man or corporation, against the State, 
and usually on the side of the State against the Federal Government, except 
in respect of foreign policy. This outlook was reinforced by his teachers at the 
Law School of the University of Michigan, particularly by Cooley, a leading 
American disciple of Herbert Spencer, and of Chief Justice Campbell of the 
Michigan Supreme Court, a member of the faculty for many years. Mr. 
Paschal sets out to discover in the Justice’s judgments, and appears to do so 
to a remarkable degree, the influence which these teachers continued to hold 
over him in later years. 

By the time, at the age of 60, he was appointed to tlfe Supreme Court where 
he remained ull he was 76, the Spencerian philosophy had become hardened 
into a pattern which formed the mould for thet long series of judgments in 
which he helped others of like opinion to dam back the attempts of numerous 
State legislators to introduce welfare legislation. The frequency with which 
in American history the decision on these vital matters has been left to elderly 
men has often been alluded to by critics of the Supreme Court. The case 
might be regarded as proved by the career of Sutherland, but Holmes provides 
a still more striking example on the other aide. 

Almost from call to the Bar Sutherland was a successful lawyer and 
politician and at no period in his career, except for a short time when he was 
chairman of a commission on workmen’s compensation, did he really come up 
against the reality of a workman’s life in a modern Industrial community. It 
is significant that this experience made him a convinced.and su prota- 
gonist of legislation to secure compensation for workmen injured in industrial 
accidents. He was also a convinced liberal in matters of procedural reform | 
where again his personal experience had convinced him of the necessities. Oh, 
university teachers, when will you learn how dangerous it is to indoctrinate 
the minds of your students with theorles which may pursue them through life, 
if the hard realities of events do not first break them to pieces? 

C. 


EQUALITY BY STATUTE. Legal Controls over Group Discrimination. 
By Morror Bercer. [Columbia University Press. 288 pp. 
$8.25.) ` 


Tuts book is written primarily for American readers, ond deals exclusively 
with an American problem of Political Science, the course and effect of legis- 
Iation on discrimination against minorities of colour or religion. Yet this 
careful and thorough study has lessons for English students because the 
considerations which influenced action, legislative and judicial, in the United 
States apply equally to the questions of the black and coloured races in South 
Africa under English rule. The main thesis of the author is that legislation 
wisely applied can help to remove racial prejudice, and can affect not only the 
legal status but also the actual social and political condition of minorities. 
Dr. Berger’s study is thorough and clearly expressed, and for the most part 
free from the jargon which often makes American sociological treatises hard 
to understand. He remarks aptly in his introduction that Americans “seem 
to want laws expressing high ideals, but they seem also to want the convenience 
of ignoring or violating many of them with impunity. Our federal constitution 
and statutes require a general equality of treatment for all individuals, but 
our conduct as clearly denies this condition to many millions, citizens and non- 
citizens, in all regions.” He sets out the strange story of how after the Civil 
War Congress passed amendments of the Constitution so as to assure equal 
civil rights and freedom from discrimination for the emanctpated negroes, and 
how the State legislation of the South proceeded systematically to frustrate 
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those principles. It was still more remarkable that the Supreme Court of 
the United States upheld this reintroduction of discriminatory practice end 
whittled away the fundamental principles. As one of the Justices put it in a 
famous address: “We are under the Constitution, but the Constitution is what 
the judges say it is.” 

The judgments of the highest Federal tribunals for 70 years, from 1868 to 
1987, bad the effect of “buttressing the caste order.” The white man was 
the superior, the negro was the inferior, and the court gave effect time after 
time to that caste system. Then after the New Deal of President Roosevelt, 
the court took a new direction, and for the last 15 years it has been engaged 
in “undermining the caste order.” In the economic crisis of the thirties, the 
negro need of Federal relief was at least as great as the need of the white 
population. And during the World War the negroes, in the army and generally, 
advanced towards equal opportunity. The Supreme Court gave notable Judg- 
ments upholding equality of rights for the negro minority, ¢.g, the decision in 
Sweatt v. Painter, 880 U.S. 029 (1950) which held that & special law school for 
negroes opened by the University of Texas did not provide equal facilities, 
since it was inferior in regard to faculty, the variety of courses offered, and 
“in those qualities which are incapable of objective measurement but which 
make for greatness in a law schooL” The negro plaintiff in the case was 
entitled to be admitted to the University of Texas law school in eccordance 
with the 14th Amendment of the Constitution. 

| Dr. Berger devotes a chapter to the New York State Law against Discrimi- 
nation, which was enacted in 1945; and he explains the working of the State 
Commission against discrimination which was set up under it. He gives 
‘interesting statistical tables‘ showing how the complaints under the law have 
been disposed of. The book ends with a chapter of general reflections on law 
and the control of iprejudice and discrimination. It examines the doctrines of 
social psychology and psycho-analysis which are so popular in the United 
States. The conclusion is that law in our society is a formidable means for the 
establishment of conditions which discourage prejudicial attitudes. “It can 
codify our society's loftiest {deals rather than its basest practices.” 


Norman BewrwicH. 


Justice ın Russia. By Harnorp J. Berman. [Harvard University 
Press. London: Geoffrey Cumberlege. 1951. xi and 822 pp. 
81s. 6d.] 


Tax most difficult type of book to write on a technical subject is a general 
introduction which secks to be more than a dull summary of established 
principles or a factual description of administrative machinery. To attempt 
to write such a book on the Soviet system of law is a further couple of turns 
to the screw. It is a great tribute to the author of the book under review that 
it is intelligible to one who knows as little about Soviet law as I do and would, 
I think, be easily understood by one who knows no lawat all. As the book 
is directed to the layman as well as to the specialist, my ignorance 1s not unfair 
to the author. 

There are two hurdles which the writer of a book of this kind has to clear. 
His explanation and commentary must be clear ‘and instructive; and he must 
persuade the reader that his sources of information are not only authentic but 
comprehensive. Mr. Berman jumps well over the first. The three parts of 
the book are entitled Socialist Law, Russian Law and Parental Law. These 
are the three strands of his thesis. He explains Soviet justice by reference 
to socialism, to history and to its parental purposes. In the third part, the 
chapters on psychiatry, the family and labour relations are packed with interest 
and information. The whole is well written and well presented and the author 
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is to be congratulated on the considerable measure of success he has achieved. 
Yet doubts remain. Is it possible at this time to write an objective book on 
Soviet law? “Objective” is admittedly a blessed word which asks more 
questions than it answers and in the long mm, no doubt, we are all subjects. 
The yoke we are thrown under and the blinkers which are fixed to our eyes 
make progress into unfamiliar paths both onerous and stumbling. The author 
describes certain practical implications of Vyshinsky’s arguments in his 
writings on legal matters. These implications, he says “are to be read where 
Soviet eyes are trained to read—between the lines” There seems to be a fusion 
of fact and comment here and one is not sure how.the author knows what 
tmplications the trained Soviet eye would read. Another sentence reads: “ We 
must presume (since we do not have the official report of the case) that not 
only did the court find the accused imputable but it also adopted as a rule 
of Soviet law the psychiatric principle stated by the Serbski Institute” of 
Forensic Psychiatry which reported on the case. It seems rather a lot to 
presume. Again: “ Underlying the Soviet definitions and methods 1s the desire 
to maintain the mentally iN in the effective performance of their social roles 
and to keep them going, if possible, as normal persons. The purpose is not 
to promote the welfare of the individual, for his own sake, but to maintain his 
social productivity, in this sense to educate him, for society’s sake.” This sort 
of argument seems equally applicable to State action in any country—and 
no more profitable on that account.- Again: “ The law enters into family 
relationships at what has hitherto been a pre-legal level, playing the role of 
parent and educator, giving guidance to Soviet citizens on the moral and legal 
responsibilities of marriage, secking to define those responsibilities in terms 
of the past and future of the family, its capacity for fruitful growth. Here, 
too, it must not be supposed that the underlying policy is a sentimental or 
romantic regard for the family for its own sake. The new developments have’ ' 
come “as responses to pressing problems,” e.g. juvenile delinquency, the 
number of abortions, the divorce rate and the desire to increase population 

It is not clear whether the author regards the attempt to solve these problems 
by legal methods as indicative of State interference or whether he would prefer 
a sentimental or romantic regard for the family or whether he is merely trying 
to suggest hidden motives for apparently beneficial policies. Lastly, the 
chapter on Law and Labour opens with these sentences: “There is an 
Inevitable conflict between the -specific economic functions of management and 
of labour, which no amount of socialism can overcome. It is a function of’ 
management as management to seek efficiency in the form of greater pro- 
ductivity and lower operating costs. It is a function of labour as labour to 
seck adequate compensation, conditions of health end safety, and workers’ 
welfare in general.” . How far this conflict has come to be recognised as 
inevitable in the Soviet Union, I do not know. It is not, I think, universally 
regarded as a self-evident and platitudinous truism and a reader who carefully 
preserves the shadow of a hope that the conflict can be resolved with benefit 
to all partes will not read the rest of the chapter in a frame of mind which 

is wholly co-operative (if that is the appropriate word). ' 

The first sentences of the author’s Introduction are: “ We would like not 
to have to think so much about Soviet Russia. If it were not for Soviet Russia 
perhaps we would not have to think so much at all We might settle back 
more or less complacently and cultivate our own garden.” In his Preface 
he writes that to belfeve that the Soviet system is run solely by terror and that 
the Sovlet legal system is worthless window-dressing are “dangerous delusions, 
which in the long run only weaken us.” Despite the many admirable passages 
in this book and the amount of information and Instruction it gives, there is 
a taste of strengthening medicine about this dose of Soviet Justice which might 
have been better omitted. ‘ 

J. A. G Garita. 


x 
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Sovier Crvm Law. A Comparative Study and Translation. By 
ViapiMin GsovsKy. 2 Vols. [University of Michigan Law 
School. Ann Arbor. 1948 and 1949. xxxvii and 909 pp.; 
xx and 907 pp. $15.] - 


Tuesr two handsomely produced volumes, to which Professor Yntema con- 
tributes a Foreword, collate a great deal of research and drive a wedge of 
solid information into the mists of ignorance and distortion that surround the 
U.S.S.R. The backbone of the work is in Volume 2, which reproduces in an 
English vastly more readable than most sponsored by Soviet sources, the text 
of the major Soviet enactments on the Civil Law, with an index of statutes and 
cases cited, and a 80-page’ bibliography of publications on pre-Soviet and 
current law. This is a veritable mine of information for which a heartfelt ’ 
tribute is due to American scholarship. Volume l, which is the comparative 
survey, examines and expopnds the law in its historic setting, and draws 
conclusions. 

The first part of this volume consists of & general survey, while the second 
deals with special topics. The first two chapters, tracing the history of the 
Soviet Revolution and the evolution of the constitution are (like the historical 
setting to various special topics) scholarly and illuminating; the same can 
hardly be said of Chapter 8 (Present Order: Economic). In a book of 900 
pages on ciyfl law, an attempt to outline a prototype in State economic 
organisation in 18 pages seems misconcelved; indeed the handling of economic 
questions is perhaps the least satisfactory part of the work The particular 
contracts selected for discussion seem inappropriate in a Soviet setting, 
especially the emphasis on sale, while the consideration of landlord and tenant 
law is strangely urban in tone. Would not, for example, the law of agency 
have provided more interesting material? In defining at p. 892 the economic 
background of true (gic) corporate status as a sufficient freedom of disposal 
over property, the author is on disputable ground, and even more so in con- 
cluding at p. 655 that the Soviet return to a law of succession is evidence of 
ite indispensability in an, organised society. ‘This may be linked with his 
general conclusion’ (at p. 140) that recent changes do not algnify a retreat from 
major objectives of the Soviet régime, but rather the abandonment of methods 
proved to be inexpedient. Surely it is equally arguable that the return to 
succession to property, coupled with the establishment of the Suvorov military 
training schools (mentioned at p. 147) are evidence of the hardening into a 
caste system of the new class structure; that this, in short, is the point at 
which the elect among the farm animals resolved to walk upright. 

The discussion of the collective farms and the rights of the household in 
the garden plots reises vast and interesting questions. In discusging, at pp. 781 
and 787, the extent of war-time violations of regulations, the author may not 
attach sufficient welght to conditions of scarcity, in which it may be that the 
collective farm system receives {ts strongest justification, but his conclusion 
at p. 724 that the combination of collective farming and sale of produce from | 
the household plot may soon be- proscribed seems borne out by the {increased 
taxation subsequently imposed on the produce of garden plots. 

Much of Soviet labour law remains incomprehensible. Why the machinery 
of collective bargaining should be retained when trade union functions are 
practically limited to welfare and matters of administrative detail may be a 
matter for the psychologists. The author’s comment (p. 805) that labour law is 
to a large extent criminal, may appear startling, but does not greatly further 
understanding of the Impact on traditional divisions of the law when the State is 
the only possible plaintiff in many types of civil proceedings. 

In the discussion of the social order, with particular reference to matri- 
monial law, the historical background is again accurate and vivid, as in the 
stress laid on the recognition of divorce in pre-Soviet law. But many questions 
are left unanswered. For example, at pp. 118, 177 and elsewhere, are cursory 
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references to the extension to the other Republics of the Code of Marriage 
and Family Law of the R.S.F.S.R. There is no examination of the problems 
involved in applying to Moslem States secular provisions for monogamy and 
& high marriage age (16 for women in, 6.7, the Urbek and Tadjik Republics, 
and 18 in, ¢9., Kazakhstan). That the normal criminal sanction of two to 
three years for marriage with persons under age is increased in Turkmenistan to 
five years is mentioned without comment. There is in fact considerable evidence 
that polygamy end child marriage have by no means been eliminated in the 
Central Asian Republica, and that Government opposition by withholding pro- 
motion in the Party, and other forms of official disapprobation, is less effectiye 
than official sources admit. The radical decrees of 1986 and 1944 on State ald 
to mothers are not reproduced in Volume 3 and receive very cursory treatment 
In Volume I at pp. 181-82, which moreover gives the erroneous impression that 
such aid is confined to mothers of {legitimate children. Nor is the heavy present 
cost of divorce, though mentioned at p. 125, related to wage rates in such a way 
as to bring out its full significance. On the abolition of legalised abortion, with 
its implications of change in Government attitude, the author has no comment 
And in the wider field of social climate the passages on patriotism at pp. 18641 
and 204-5 are surely incomplete without any mention of the post-war drive 
against cultural commopolitanism, with its anti-Semitic undertones. 

The law of tort contains many points of interest, particularly the useful, if 
rather vague, doctrine of liability for increased hazard (section 404 of the Civil 
Code, discussed at pp. 504-7, 509-10) which the author rightly calls an 
interesting and sound attempt to epply the advanced doctrines of European 
jurisprudence. It is also revealing (pp. 525 et seg.) that the Judges do not 
in fact take account of the property status of the parties in asseasing damages 
for tortious Iiebility, as provided by sections 405 and 411 of the Code, and that 
such damages are awarded only for proprietary loss (p. 589). 

Perhaps it is from the chapters on the Soviet concept of law in general, 
private rights, and legal entities, that lawyers will be particularly tempted to 
expect too much. It is indeed doubtful if sufficient material on the theory 
and practice of the law is yet available for any exhaustive consideration of 
‘Soviet Jurisprudence. But on legal theory there are telling quotations from 
Bukharin on the ascendancy of expediency over the rule of law, and from 
Vyshinsky et pp. 162, 176, 190 and 187, as supported by the Minister of 
Justice’s instructions to the judges in 1947, quoted in the chapter on the 
Judiclary at p. 255. And there is an illuminating legal definition of the 
Communist Party in section 126 of the 1986 Constitution, quoted at p. 891. 

The passage on sources of Soviet law from p. 215 seems rather confused, 
while the question of statutory interpretation perhaps receives inadequate 
discussion at pp. 217-22. But it is in the realm of the criminal law that the 
greatest shocks to Western susceptibilities are to be found, such as in the 
provision for secret statutes (p. 226), the punishment of innocent dependants 
of a fugitive member of the armed forces, under section 58 of the R.S.F.S.R. 
Criminal Code (p. 499), and, on the procedural side, the existence of special 
courts and the trial of civilian offences of subversion by military tribunals in 
peacetime. In purely civil matters, a rather more detailed examination of when 
actions are heard behind closed doors, that is, of how far section 95 of the Code 
of Procedure of the R.S.F.S.R. is applied in derogation of section 94, and what 
arrangements exist for publicising decisions, would have been welcome. For 
example, do the special arbitral tribunals for disputes between Government 
departments sit in public? Since reports on the working of Ministries are not 
published because of the danger of revealing State secrets (6.9. industrial 
‘production figures), the answer is probably no, but an examination of the extent 
to which the secretiveness of a Government which monopolises all economic 
activity operates in practice might be rewarding. 

For every criticism which may be made of these volumes, however, thanks 
are due to the author and the University of Michigan, who have here made 
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available for study the basic facts of the Soviet Civil Law without which, and 
the similar work of other scholars, chiefly in America, no consideretion of a 
vast and important field of law would be possible. 

f f ‘ O. M. Srone. 


Tax Law oF Acrncy. By RArmarL PowẸL, M.A., B.C.L.(Oxon.) 


of the Middle Temple, Barrister-at-Law. ndon : Sir Isaac 
Pitman & Sons, Ltd. xliv and 889 pp. (with index) 14 pp. 
40s. net. | : 


THe law of agency has attracted few writers in the past and for many years 
Bovwstead’s Digest has been the only monograph on the subject. This year, 
however, has seen the publication of Professor Hanbury’s short book on The 
Principles of Agency, and the present more comprehensive work. One reason, 
no doubt, for the comparative neglect of this subject by textbook’ writers is 
that mentioned by Mr. Powell in his preface, the almost universal extent to 
which agency is brought in coritact with other branches of the law. For 
example, one of the most dificult and important questions in the law of agency 
is the extent of the agent’s authority end this cannot be completely answered 
without considering the authority of every kind of agent, from auctioneers to 
wives. Mr. Powell, of course, has not attempted to do this as it would take 
several volumes but it is inevitable thet the authority of some agents, such 
as factors, must be treated in some detail and cannot be left to be gathered ' 
from the statement of general principles. A writer is therefore compelled to 
make a selection of the kinds of agent whose authority he will-explain and 
the extent to which he will give a detailed explanation of it 

This book is described by the publishers as of great value to law students 
and a useful reference work for practitioners, from which it‘appears that it 
is written primarily for students. We may say at once that students who 
require a clear exposition of the principles of agency, as opposed to a mere 
statement of conclusions, will find all they need in this book Mr. Powell 
tackles all the difficulties of his subject and draws freely upon the relevant 
legal literature as well as the authorities before he reaches his conclusions. 
The practitioner will also find the book very useful when it is necessary for 
him to examine e case from the point of view of principle rather than authority. 
Mr. Powell, of course, quotes numerous authorities, but the practitioner in 
search of a case to serve his purpose will probably find what he wants more 
quickly in Bowstead’s Agency or Halsbury’s Lawe of England. 

Sometimes in his discussion of principles Mr. Powell allows himself to be 
drawn away from his subject, not always with very happy results. For 
example, he devotes two pages (127, 128) to a consideration of the question 
“Why can the undisclosed principal sue and be sued by the third perty?” 
After considering, shortly, the history of this right of actlon he comes to the 
conclusion, which is now the generally accepted one, that the reason was to 
satisfy commercial needs. He then proceeds to quote the passage in Denning 
L.J.’s Judgment in'Smith and Snipes Hall Farm v. R. Douglas Oatohment 
Board [1940] 2 K.B. 500, 514, in which the principle is enunciated that a promise 
intended to be binding will be enforced by the courts at the suit of a person 
who was not a party ‘to the contract, provided it was made for his benefit, 
which, the Lord Justice says is “implicit Lf not expressed” in Lord Mansfield’s 
decision that an undisclosed principal can sue on a contract made by his agent 
for his benefit. 

It is, at its highest, very doubtful whether an undisclosed principal's right ` 
to sue on a contract was ever based on the wider principle that a person 
could sue on a contract made for his benefit, but in any event if it was thought 
necessary to quote this passage from Denning LJ.’s Judgment it should have 
been accompanied by a warning that the other two members of the court based 
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their Judgments on quite different grounds and that the views expressed in 
the passage are contrary to authority as it is today, whatever it may be in the 
future. 

Again, in pp. 160, 161, after a discussion of the general principles on which 
@ principal is liable for torts and crimes committed by his agent, a comparison 
is made between a master’s liability for his servants torts and the Habtility 
of a principal for the torts of his agent. This leads to the statement “ when 
the industrial legislation of the late nineteenth and twentieth centuries ensured 
the Hability of a master for injuries to his own servants, the Courts were not 
slow to expand even the existing framework of the Acts of Parliament 
[footnote—e.g, the Workmen’s Compensation Acts] in order to ensure that 
the master should be liable for accidents to servants arising out of and in the 
course of the employment.” This passage, which is irrelevant to the point 
under discussion, might well give the student the false impression that it was 
the courts end not the Workmen’s Compensation Acts which ensured that a 
master was liable to his servant for injury by accident arising out of and 
in the course of his employment. 

In recent years the payment of estate agents’ commission has been the 
subject of numerous reported decisions on questions of construction. It may 
be doubted whether reports on such questions are of much value to the legal 
profession but the stream still continues and at least two more have been 
decided since the publication of this book. Mr. Powell deals fully with the 
cases and his analysis of the decisions will be helpful not only to students ` 
but to practitioners who have to advise on this branch of the law. 

It could be wished that more space had been devoted to the topic of when 
and how long commission is payable after the termination of the agency. The 
general principle is that commission is not payable after the termination of 
the agency, in the absence of a reasonably clear intention to the contrary. 
For this proposition Mr. Powell cites Nayler v. Yearsley (1860) 2 F. & F. 41, 
to which he might have added a more modern case such as Marshall v. Glonvill 
[1917] 2 K.B. 87. The cases dealing with this question are all decisions on 
the construction of the contract, as are those dealing with estate agents’ 
commission, but it seems anomalous to devote 16 pages to the latter and only 
two to the former particularly as the question of the right to continuing 
commission is, if anything, of more practical importance. The reader is entitled 
to expect some help as to the effect of a contract to pay commission on “ repeat 
orders,” but beyond the unexceptonable statement that this does not necessarily 
give a right to continuing commission no further information is ‘given. 

It is to be regretted that in the account of the important case of Sellers v. 
London Cownties Nevwsepapers [1951] 1 K.B. 784, more attention is given to the 
dissenting judgment of Sir R. Evershed M.R. than to the majority Judgments 
of Singleton and Birkett LJJ. A commission agent is frequently a servant 
and it had not been previously decided that such an agent, who is paid his 
commission only when his employer is paid by his customer, is entitled to com- 
mission on the orders he has obtained which are accepted by his employer 
even though his employer receives payment only after the termination of the 
employment. This is a welcome decision and applies to commission agents 
whether servants or not. Mr. Powell, tt 1s true, discusses the dissenting judg- 
ment only to express his disagreement with it, but a lack of proportion is shown 
in citing the case only to deal with a point raised in a dissenting Judgment, and 
not with the merits of the decision itself. 

As has been pointed out earlier, omissions are inevitable in a book on 
agency. At the same time the omission of any reference to del credere agents 
occasions some surprise. i 

This is a book which has been carefully written and the author is to be 
congratulated in having produced the fuHest systematic account of the English 
law of agency. The proof reading has been very well done and the text Is 
singularly free from printers’ errors. ' 
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The publishers have committed the fault, reprehensible in any book but 
unpardonable in the case of a law book, of omitting to put the date on the 
ttle page. 

J. CHARLESWORTH. 


PotLock’s Law or Torrs. Fifteenth Edition. By P. A. 
LANDON, M.4., M.C., Honorary Bencher of the Inner Temple; 
Fellow and Tutor, Trinity College, Oxford; Reader in Criminal 
Law, Oxford University ; formerly Lecturer tó the Law Society. 
[London : Stevens & Sons, Lid. 1051. xlii and 446 pp. and 
(index) 84 pp. £8 8s. net.] 


Omce again we are indebted to Mr. Landon for having undertaken the 
unenviable task of bringing out e new edition of this famous treatise on civil 
wrongs, a task which he has carried through with his usual scholarship and 
thoroughness. This thoroughness is indicated by the fact that some 200 post- 
1989 cases have been added to this edition. Yet, of this 200, only a mere 
half-dozen or so have found a place in the text, the others being relegated to 
footnotes. This result follows from the policy adopted in the fourteenth 
edition, and maintained in the present one, which is “to preserve Pollock's 
. language verbatim, so far as it is not actually misleading to the student.” 
Consequently, most of the developments which have taken place in this dynamic 
branch of the law since the thirteenth edition in 1929 are discussed only in 
footnotes, 

However desirable this policy may be in some reapects, ita shortcomings 
become obvious when we realise that, among those recent decisions so relegated 
to footnotes, are such important leading cases as Ohristie v. Leachineky (false 
imprisonment), Winter Garden Theatre v Millennium Productions (licences), 
Bowrkill v. Young (negligence), Searle v. Walldank (anlinádls straying on to 
the highway), The Cristina (immunity of a foreign sovereign State), Fisker 
v. Rudsip-Northwood U. D. O. (duty of care on local authorities), and Cutler 
v. Wandsworth Stadiwm (right of action of individual for breach of statutory 
duty), to mention but a few; whereas, of the cases which are discussed at 
length in the text, many would no longer be cited as current authorities. 

No doubt it is a great tribute to the remarkable genius of Sir Frederick 
Pollock that the text admits of the inclusion of these recent cases in footnotes 
without itself requiring considerable amendment. But the fact remains that 
the product of this policy is not so much a textbook on the current law of 
torts as a commentary on Pollock; and students and practitioners alike do not 
take kindly to an enforced investigation of the respective merits of the original 
1929 text and of the criticisms thereof by the present learned editor in the 
footnotes, which often merely list a series of modern case references tn support 
of his contention, e.g, “In the light of this decision, one may doubt whether 
Pollock’s main proposition is still correct” (p. 118, note 78). “This, with all 
respect to Pollock, is the better view” (p. 227, note 86). “It is submitted 
that Pollock’s view is not consistent with the authorities” (p. 896, note 17). 
Above all, one may wonder what are the reactions of a student who had read 
through Pollock's first two chapters on “The Nature of Tort in General” and 
“Principles of Liability” (“a typically licld and powerful analysis of legal 
doctrines,” as Mr. Landon describes them at the beginning of his Excursus A), 
and who then proceeds to read the remainder of that Excursus (especially 
pp. 48-45), which is a ruthless condemnation of the most fundamental of those 
doctrines and of Pollock’s stubborn bias in maintaining them! 

The solution is not far to seek. Mr. Landon should be given carte blanche 
to mould and carve as an original artist, and the thirteenth edition could then 
be preserved intact as a monumenium cere perennius to the memory-of one of 
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the greatest pioneers of the academic textbook. It is, indeed, dificult for the 
younger student, surrounded as he is by textbooks of all sizes and on all topics, 
all analysing cases and deducing principles—with varying degrees of success— 
to appreciate that even 50 years ago he would have been often obliged to have 
recourse in his studies to practitioners’ books with their essentially different 
approach. This indicates the measure of our debt of gratitude and respect to 
“F. P.", and it would be a more fitting tribute to preserve the thirteenth 
edition as an authoritative exposition of the law of torts as it had developed, 
‘and was still developing,.in 1929, with the addition of such notes as he may 
afterwards have made. The pioneer is none the lesma man of valour because 
he occasionally takes a few steps in the wrong direction, and it is felt that 
criticism cannot legitimately be directed at a 1929 text even if subsequent 
‘decisions have developed certain branches of tort on different lines from the 
belfefs and anticipations of the learned author. 

Confining our attention then, as we must, to the features of this new 
edition, we find from the Table of Cases thet there are some 220 additional cases 
referred to (including the 200 recent ones already mentioned); same 70 cases 
which were in earlier editions have now been omitted, while new insertions 
in the text itself number only some 14, most'of these being a matter of routine, 
such as the noting of a new statute. Two new Excursuses are in this edition, 
Excursuses E and F, on Contributory Negligence and Read v. Lyons respec- 
tively, but neither is included in the Table of Contents, and indeed neither 
approaches in value Mr. Landon’s original four Excursuses in the last ‘edition, 
these new ones being little more than highly condensed notes by way of 
introduction to Pollock’s text. Addenda have been added to Excursus C on 
Conspiracy in the light of the Crofters’ Case, and to Excursus D on Negligence; 
each of these will provoke considerable lengthy discussion. 

By way of details, it is distressing to find Excursus C still referred to in 
the Table of Contents as Excursus D, {n spite of the error having been noted 
in the last edition by no less a reviewer than Professor Winfield, while @ “ dark 
séntence” previously noted by another learned reviewer remaina equally dark 
on p. 804, line 4. The Table of Cases and the Table of Statutes both have ther 
full share of wrong page references; the reference in the Table of Statutes to 
the Patents and Designs Act, 1949, should be to the Patents Act, 1949, as there 
is now a separate Registered Designs Act; and there are also several omissions 
from the Table of Cases, eg, Glasgow Corporation v. Muir (p. 829), Hart v. 
Grifiths-Jones (p. 40), Nanos v. British Columbia Ry. (p. 853), and strangely 
enough, even allowing for the lateness of the decision, National Coal Board v. 
Evans (pp. 128 and 184); incidentally the reference to this case in note 56 on 
p. 184 should be to p. 128, not p. 158. 

Footnote 14 on p. 50 cries out for a reference to the doubts of Goddard LJ. 
(as he then was) in Bramweli v. BramweÑ [1942] 1 E.B. 870, as to whether an 
action can be brought by a husband against his wife for the recovery of land, 
since, if she is wrongly in occupation of it, she is a trespasser and the action 
18 in tort, and so not maintainable by reason of section 12 of the Marred 
Women’s Property Act, 1682. Other notable omissions appear to be Canadian 
Pacifico Ry. v. Lookhart [1942] A.C. 5391 (P.C) (on the scope of employment) ; 
MoQuaker v. Goddard [1940] 1 K.B. 687 (on the distinction between animals 
ferae naturas and maneustas naturas); Travers v. Gloucester Oorporation 
[1947] K.B. 71 and Old Gate Estates v. Topls [1989] 8 All E.R. 209 (both 
limitations on the application of the principle of Donoghue v. Stevenson, and 
strange omissions by such an antagonist of that principle !); and, perhaps, the 
most striking of all, Wilsons ¢ Olyde v. Haghish [1888] A.C. 57, with its 
enunciation of the personal duties of an employer which has founded a whole 
Hine of case-law. In the last edition this case was referred to in connection with 
the, doctrine of Common Employment. Rolock’s Hscussion of this doctrine has 
now been omitted in view of its abolition by the Law Reform (Personal 
Injuries) Act, 1948, but this case remains of considerable importance. 
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Incidentally the Index contains the alarming entry: Employment, abolition 
of! 

Such details are, of course, mattets of small moment, and can easily be 
rectified. What is of greater concern, as already indicated, is the question of 
general editorial policy. One may justly ask for whom the book 1s intended. 
Sufficient has been sald to indicate the objections of a practitioner and of the 
normal student, and law teachers must surely hesitate before recommending it 
as a standard textbook to any but their most advanced pupils, Moreover, in 
spite of the system of square brackets, fudges—and lesser mortals—sull go to 
the thirteenth edition to find the ipsissima verba of the learned author, however 
much one may sympathis§ with Mr. Landon’s feelings on this score. All in all, 
therefore, no better submission can be made than in Mr. Landon’s own words 
in a recent review by him, “ Yet our humble view is that, in spite of all the 
brilliance and erudition that Mr. has shown to us in this new edition, it 
would have been better if he had written a new textbook under his own name.” 


C. F. Parra. 





JaRMAN ON Wus. Eighth Edition. By RAYMOND JENNINGS, K.C., 
assisted by JomNn, C. Harrer. 8 Vols. [London : Sweet & 
Maxwell, Ltd. 1951. ccclxiv and 2197 pp. £18 18s.] 


Jarman was first published in 1841-48 in two volumes. The seventh edition 
was published in 1800 and was in three volumes. These bare facts are some 
indication of the prodigious task which the editor of the eighth edition had to 
face. $ 

Mr. Jennings explains in the Preface that he felt “ called upon to distinguish 
between sections which, by the passage of time, ought to be regarded as 
authoritative, and those which the passage of time has made inaccurate or 

.” The former he has “left severely alone,” while the subjects falling 
within the latter class “have been largely rewritten.” These latter include 
“abatement and valuation of annuities” (pp. 1845-52), “secret trusts” 
(pp. 907-18), “ implication of gifts to survivors” (pp. 647-54) and “ the meaning 
of money” (pp. 1009-14, 1284). To reduce the length of the work notwith 
standing the incorporation of a great volume of new material, certain matters 
have been omitted such as the section dealing with insolvent estates and the 
Rule in Shaley’s Case and analogous rules. One completely new chapter has 
been added. It relates to the Inheritance (Family Provision) Act, 1988, and is 
written by Mr. Michael Albery. In general, the law is as stated on July 1, 
1850. 

The first question that naturally occurs to the reviewer of such a substantial 
work is whether the editor has pruned heavily enough, and the answer that 
suggests itself is that he has not. There is still a good deal of matter left 
which In Mr. Jarman’s own words “every passing day tends to render leas 
practically useful” Examples are the sections on Legacy and Succession 
Duties and Restraints on Anticipation. But the most obvious dead wood 
takes the form of long passages containing full statements of facts and discus- 
alons of old cases. The revision where made seems to have been done with care 
and discrimination. But here again quite a number of matters, mostly of no 
great practical importance, have escaped the editors attention. Two such 
examples may be cited from Chapter III, which deals with “ Personal Dis- 
abilities of Testators,” namely (a) the effects of the British Nationality Act, 
1948 (which changed the ttle of the British Nationality and Status of Allens 
Act, 1914, and amended section 17 of that Act by the omission of the word 
“ natural-born ”) have been overlooked on pp. 55-36, and (b) so has the repeal 
of sections 6-80 of the Forfeiture Act, 1970, by the Criminal Justice Act, 1948 
(seo pp. 57-58). 

The rewritten and additional sections seem to be most competently done. 


t 
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This is particularly characteristic of the chapter on Family Provision (Chap. 
V, pp. 78-107), of the chapter on Gifts for Ilegal, Superstitious and Charitable 
Purposes (pp. 228-288); of the section mostly on the meaning of money (Chap. 
XXX, s. 111, pp. 1008-15); and of the section dealing with the payment of 
legacies and shares of residue. 

The Editor and Publishers deserve the warmest congratulations on the 
undoubted success which has attended the preperation and production, in extra- 
ordinarily difficult times, of a new edition of a work of the authority and size 
of Jarman. 

D. Huenes Paary. 


Krriy’s Law oF Trape Marrs anD TRADE Names. Seventh 
Edition. By R. G. Luoyp, wm.a.(Cantab.), 3.sc.(Lond.), 
Barrister-at-Law, and the late F. E. Bray, x.c. [London : 
Sweet & Maxwell, Ltd. 1951. lxxvii and 1058 pp. Price 
£7 7s. | 


Tue previous edition of this leading textbook appeared as long ago as 1997. 
In the meantime the Act of 1988 had introduced fundamental changes into this 
branch of the law and a number of important decisions (notably those in the 
Aristoc and Biemag Cases) had interpreted them. The revision of the book 
was begun by Mr. Bray in 1988, discontinued during the war and recommenced 
with the assistance of Mr. Lloyd in 1946. It was substantially completed by 
the time of Mr. Bray's lamented death in 1950. 

. My. Lloyd, in his Preface, tells us that Mr. Bray took the view that the 
new edition should retain most of the material contained in the last and he 
and Mr. Lloyd therefore set themselves the formidable task of fitting the new 
law into it with only such changes of the old arrangement as were needed to 
avoid repetition. The result, with all respect to the judgment of Mr. Bray 
(an honoured and beloved member of the Bar), is not altogether happy. As 
Mr. Lloyd also reminds us, the 1988 Act is “a complicated piece of legislation 
abounding in cross. references, provisos and exceptions and containing some 
sections drefted in language which the courts have described as ‘turgid and 
-diffuse’.” Notwithstanding the editors’ pruning these features also charac- 
terise this book. Indeed, the reviewer, who has long suspected that over much 
practice with “made-up words” an adverse effect on literary style, finds 
his suspicions confirmed. It must be confessed that this book is exceptionally 
difficult to read or to find one’s way about in. 

Nevertheless a well-deserved tribute must be paid to the scrupulous care 
and thoroughness with which the revislon hag been undertaken. While one 
regrets that the learned editors were compelled to pour new wine into old 
bottles, at least they have not spilled a drop. The strictures on perfunctory 
editing which are so often rightly levelled at old-established prectitioners’ books 
cannot be applied to this. Moreover, Mr. Lloyd has done his best to ease the 
burden on those using the book by an exceptionally full equipment of Tables, 
Appendices and Indices. For example, there is a table showing the sections 
of the new Act, the corresponding sections of the old, and the pages on which 
they are treated in the text. The Table of Cases lists them both by plaintiffs 
and defendants although it seems a false economy only to include page refer- 
ences and reports under the former, and never, in the Table, to include the 
date unless this forms an integral part of the reference (dates, however, are 
invariably given in the text and footnotes), The changes introduced by the 
1988 Act are set out in Chapter 1 and a new chapter has been added on 
Deceptive Resemblance in which the material on that topic has been collected. 

A book reviewer gets tired of animadverting on the price and in this case 
he has no breath left with which to do so. But, however expensive, the work 
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is indispensable to those prectitioners who work in this field and they will grin 
and bear it even if thelr grins become somewhat rueful as they bury them- 
selves in its pages. 

L. C. B. Œ 


ADVERTISING AND THE Law. By F. P. Bismor. Second Edition 
by P. N. S. FarRELL. [London : Ernest Benn, Ltd. 1952. 
ix and 221 pp. (with index). 18s. net. ] 


Tas output of books intended to provide vade meowns for practitioners in 
particular fields of business or trade has, during the last 80 years or so, been 
significant. These always seem to me to present something of a danger to their 
users, because it is not possible in such a work to set out the apposite legal 
rules in more than the most summary form, and. anyone attempting to apply 
the law which he has learned in such a book to some concrete transaction upon 
which he is tngaged would run a graver risk of landing himself in trouble than 
if he were ignorant of the lew altogether. If the object be, as with students’ 
books, to familiarise a youth embarking upon a business career of a particular 
kind with the legal framework which is to govern his activities, well and good, 
but the authors of books of this kind, and the present one is no exception, 
seldom draw attention to the fact that nowhere is it more true than in the law 
that “a little learning is a dangerous thing.” 

Having said this I will admit at once that this book is decidedly better 
than most similar ones with which I am familiar. The author, who is a barrister, 
has had considerable experience of the practical side of advertising, and has 
therefore been able to marry his statement of legal rules to the facts which 
govern the business of advertising in an exceptional and very helpful way. Used 
cautiously, and with the ever-present knowledge that in any case where there 
is the slightest doubt as to the legal position professional advice should be 
obtained, it should be of considerable value to advertising agents. 

The most important part of the book is undoubtedly that which deals with 
contract. This is divided into three chapters, on the advertiser and publisher, 
on the advertiser and the public, and on agency. The result of the first division 
is a little confusing since although the principles governing Chapters I and II 
are exactly the same the discussion of them is somewhat arbitrarily divided 
up: misrepresentation for example is altogether left out of Chapter I, but 
something is said about warranties in both chapters. The subject of mistake 
is not properly dealt with in either chapter, though there are several pages on 
“mistakes in advertisements.” It is of course not possible to give even a 
cursory introduction to contract law in some 50 pages, especially when a sub- 
stantial proportion of the space is devoted to the constderation of a number 
of decisions in Which advertisers have been involved. The chapter on agency 
contains a useful discussion as to the position of the professional advertising 
agent, who is considered, with justice, not to be an agent at all in the majority 
of cases, but an independent contractor. There is here an excellent short state- 
ment on the difficult problem of commissions. 

In the section on tort the subjects of copyright and trede marks are 
discussed, in addition to defamation, nuisance, trespass and negligence, the last- 
hamed in an altogether too cursory manner. 

Finally, Part III, the shortest but one would have thought the most practi- 
cally important in the book, deals with the regulation of advertisements. The 
chapter here on the control of outdoor adverUsing under the Town and Country 
Planning Act, 1947, and the regulations made thereunder, strikes me as being 
quite inadequate: it is only some ahi ah in length The regulations might 
at least have been set out in an appen 
C. 
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Wicram’s Justices’ Notrsoox. Fifteenth Edition. By EDWARD 
Hooton. [London: Stevens & Sons, Ltd. 1951. xxxi and 
428 pp. (with index). 87s. 6d. net.] 


Justice iN MacistraTes’ Counts. By Frank J. Power. 
[London : Sir Isaac Pitman & Sons, Ltd. 1951. xi and 212 pp. 
(with index). 16s. net.] 


Wiaras is perhaps the most useful of all the vade mecwms published for the 
assistance of magistrates. Unlike Sione’s Justices’ Manual it has not swelled 
to the point at which few Justices other than those with professional qualifica- 
tions, and not by any means all of these, can make head or tail of it. On the 
other hand, unlike some volumes which have appeared recently, it does, subject 
to’ qualifications, contain enough material to satisfy the needs of the magistrate 
who takes his work seriously. 

. Since this is the first occasion on which the work has been noticed in the 
Revlew it may be useful to describe shortly the scheme of the book. Part I 
which i4 comparetively short, taking under 50 pages of text, is concerned with 
the Jurisdiction of magistrates’ courts, and with ee D E NPA 
in handling the various types of case, whether triable summarily, or on 

ment. This part also contains a chapter on Quarter Sessions. 

Part II which with some 850 pages of text takes up the greater part of 
the volume, consists of an alphabetical digest of the various matters which are 
of concern to magistrates, as abduction abortion, abusive language. There 
ere three useful appendices which are in effect lists of offences, indictable 
offences triable summarily, offences triable at Quarter Sessions, and additional 
offences triable at Quarter Sessions under the Administration of Justice (Miscel- 
laneous Provisions) Act, 1988. 

The statements of the law in Wigrom are on the whole clear and accurete, 
and are, generally speaking, concerned with specific offences, rules, or juris- 
dictions; no effort being made to give general advice to magistrates in 
connection with the due fulfilment of their dificult duties. Here and there an 
exception to this policy occurs, as where in commenting on the judicial oath 
taken by every justice of the peace the author remarks that justices “will 
avold making many mistakes... if they will bear in mind the last part of 
this oath,” which is the part in which they promise “to do right to all manner 
of people after the laws and usages of the realm without fear, favour, affection, 
or ill wil” Without going so far in the direction of general instruction es 
does Mr. Powell in his book described below I think that Wigram would be 
improved if it contained rather more advice of a general character. 

Perhaps the most difficult jurisdictional problems for magistrates are those 
concerned with such matters as when to try and when not to*try indictable 
offences, and (especially) the so-called “double-barrelled” type of case, is, 
where an offence can be tried summarily with one punishment, or on indictment 
with another. Some of the changes introduced by the Criminal Justice Act, 
1948, have added to the complication. A valuable attempt is made to deal 
with this problem schematically, and if the result is not altogether a picture of 
clarity that is largely due to the intractable nature of the material. 

The alphabetical digest method of presentation has un great 
advantages from the point of view of a lay magistrate, especially when it Is 
supplemented, as here, by a fairly comprehensive index. The principal criticism 
which I have to make is that the author often has divided opinions as to whether 
he should deal with matters of a general character, such as punishment, in 
Part I or Part II. As it is his treatment of this topic in his digest is largely 
taken up with a note on probation, which is certainly excellently done, and 
cannot fall to be of great value to magistrates who will take the trouble to 
read it. Most of the material on juries however appears in Part I and but for 
the index the reader would certainly be in some difficulty. On the whole I 
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think these general topiès would be better handled in separate chapters in 
Part I. The title “ Evidence ” in the digest, for example, contains a great deal 
of useful material, but it is not well arranged. I think that, without some 
further assistance, it would not be possible for an inexperienced reader either 
to get a good grasp of the general principle of evidence, or to pick ott what in 
practice are the really important rules. 

It is also exceedingly difficult if not impossible to frame a digest of a major 
crime which will be of real use to a lay magistrate, at any rate if it goes beyond 
the essential elements which constitute the crime in question. It seems exceed- 
ingly doubtful whether it is wise to go beyond this in the case of offences over 
which magistrates have no jurisdiction except in respect of committal, such 
as rape, or forgery.: On the other hand offences which are peculiarly within 
the cognisance of magistrates such as those under the Roed Trafic Acts need 
full treatment, and these are in fact admirably dealt with in Wigram. 
Reference need only be made to the section relating to “special reason” for 
not suspending a driving Hcence where the recent cases on this difficult subject 
are clearly dealt with. x : 7 

The post-war period has been unusually fruitful in legislation affecting 
magistrates’ courts, and the work of incorporating this in the present edition 
has been carefully and accurately carried through by Mr. Hooton, who is a 
mnagistrates’ clerk of considerable experience. 

, Mr. Powell’s book is of quite a different character from Wigram to which it 
furnishes a valuable companion volume. The author’s object is to provide for 
magistrates the background instruction which is if anything more important 
than a knowledge of criminal law or procedure. Although the late Sir Leo 
Page did notable work in this direction there has been an unfortunate absence 
of competent books written for this purpose, and Mr. Powell, who is one of the 
senior Metropolitan magistrates, has undoubtedly gone a long way to fill this 
gap. The scope of this volume is best indicated by referring to his chapter 
headings, which run as follows: Justices of the Peace; Acting Judictally ; 
Evidence; the Magistrate and the Police; the Citizen and Legal Assistance; 
the Adult Court; the Juvenile Court; the Matrimonial Court; the State, the 
Law and Religion. In the earlier chapters particularly, Mr. Powell places at 
the disposal of magistrates the fruits of his own long experience of administer- 
ing criminal Justice, and gives wise advice on many matters which only yeers 
of practice, and an acute appreciation of that practice could teach a magistrate 
who did not have the advantage of going to school with somebody like Mr. 
Powell. The later chapters contain much more legal material of the type 
provided in Wigram and similar volumes. It seems to me a pity that Mr. Powell 
` should not have devoted his book entirely to the more general type of informa- 
tion, for there are quite a number of other topics which he might have dealt 
with, such as the legal profession, the relationship of the Justices to ther clerk, 
which is just touched on by means of a quotation from the report of the Roche 
Committee, and the question of punishment, all topics of great importance. To 
suggest one line of approach only, some indication of how to assess the work of 
the advocates appearing before them, and when to be on guard, would be 
distinctly useful to lay magistrates.) 

A good deal of the material in the present volume was got together in 
connection with a course of lectures which Mr. Powell delivered to lay magis- 
trates under the auspices of the Magistrates’ Association which has, especially 
during the post-war period, been doing work of great value in the training of 
magistrates for thelr work. Sometimes the book rather obviously bears the 
impress of this fact, as for example in the large number of anecdotes which, 
useful as they may be to enliven lectures, somewhat detract from the quality 
of a serious volume such ad this. 


1 Of. The Jerywian's Handbook by Alec Brown, ın which an attempt is made to do 


this for Jurymen. 
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In his final chapter, which bears the misleading title of “The State, the 
Law and Religion,” Mr. Powell has some useful observations to offer on the 
state of the community in relation to crime during the post-war period. Here 
he makes interesting use of material from the annual reports of the Prison 
Commissioners, and the Commissioner of Metropolitan Police, and here are to 
be found paragraphs on some of the recent penological experiments in prisons 
and Borstals which might well have formed part of the general chapter on 
the problem of punishment which I should like to have seen. There are also 
in this chapter a number of paragraphs dealing with the Christan approach 
to the problem of crime, but I do not think that these add anything to the value 
of the book. ° 

` C. 


é 


NorasLr Brivis Triaus Serres. Vol. 74: The Trials of Patrick 
Carraher. Edited by Grorer Buaxe. [London: William 
Hodge. 1951. xiv and 278 pp. lös. net. 


NorasLe Barriso Trias Series. Vol. 75: The Trial of Neville 
George Heath. Edited by MACDONALD CEITCHLEY, M.D. 
[London : William Hodge. 1951. 289 pp. 18s. net.] 


Ir may be instructive to set out the record of the Glasgow hooligan, the son. 
of a respectable working-class family, whose final trials are described in the 
first of these new volumes of the Notable Trials series. . : 
Born in Glasgow, October, 1906. 
1928—January: 14 days’ imprisonment for theft and assault. February : 
£2 caution for six months or 14 days, for theft, March: sent to 
Borstal for three years for theft (four charges). 

1926—June: three months’ imprisonment for theft. 

1927—July: four months’ imprisonment for house-breaking with intent to ` 
steal. December: six months’ hard labour for theft. 

1929—August: six months’ hard labour for theft. 

1980—A pril: 12 months’ hard labour for attempted house-breaking. 

1981—June: 18 months’ hard labour for theft by house-breaking. 

1$88—February: 18 months’ hard labour for theft by house-breaking and 
breach of the peace. 

1984—September: two years’ hard labour for house-breaking with intent to 

steal, and possessing explosives. 
1888—September: three years’ penal servitude for culpable homicide (stab- 
bing with a knife in assault). 

1948—May: three years’ penal servitude for assault and rasor-alashing. 

1946—March: sentenced to death for murder (stabbing). 

Patrick Carraher was hanged at Barlinnie Prison, Glasgow, on April 6, 
1946, and, says the editor of this volume, Mr. George Blake, “ most of us would 
agree that Society was well rid of a sodal pest.” 

Others might not view these data with the same complacency; they may feel 
that, whether regarded in the light of reason or humanity, there must be some- 
thing monstrously wrong here almost from the begihning to the end. Whatever 
the causes which led this young man to embark on his criminal career (and the 
appalling environment of Glasgow slums had no doubt its share in them), it 
is hard to avoid the conclusion that our penal system dabbled with this 
criminal, as with so many like him who early in thelr life show a propensity 
to crime, in the most incomprehensible and irresponsible manner. 

In dealing with those who peraistently commit crimes of violence, it is the 
plain duty of the law to protect Society against the danger of further depreda- 
tons. It can only do so, it would seem, by a consistent and systematic effort 
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to recall them to their duty to others and by endeavouring to readjust them to 
life in the community, and by taking from the criminal all opportunity of com- 
mitting further crimes until such treatment has had a real chance of success. 
Judged by this yardstick, Carraher’s record is beneath comment So obvious 
was his gradual progress to violence, so predictable the issue which eventually 
cost three human lives, that one wonders whether anybody ever asked himself 
what the prisoner would do upon each of his many releases from prison. That 
it was not going to be honest work for which he was never, in any case, 
properly fitted or trained, must have been plain. 

It is unlikely that the kind of treatment this criminal received from the law, 
with its recurrent and quite pointless short sentences, would be repeated 
today. Even so, it is a record which deserves careful attention because it 
is in many respects typical and poses fairly the fundamental questions of 
penology. This, and the picture which emerges ofthe life and habits of a 
certain, not necessarily delinquent) section of the population of the big industrial 
towns, gives value to this account of Carraher’s two trials. 

The two terrible sadistic murders committed by Neville Heath within a 
fortnight of each other are still fairly fresh in public memory. The trial, 
reported in Volume 75 of the series, turned almost exclusively on the evidence 
given on the plea of insanity by the chief medical expert witness for the defence, 
a psychiatrist. Dr. Hubert did not do very well in the witness stand; he is 
described as hesitant and unconvincing. His position, like that of every 
medical man in such a trial, was in any case a difficult one, for it is in the 
interest of the prosecution to generalise and to place the expert in a situation 
where he is supposed to give categorical answers covering all criminals of a 
certain type, while the doctor is concerned only with the individual in question, 
the accused. Terms of technical import, moreover, such as “ free from criminal 
responsibility ” (which in actual effect means, of course, locking up at Broed- 
moor) tend to be employed as if they meant, and were intended to convey to 
_ the fury, “allowed to go scot free,” while the wording of the M‘Naghten rules 
forces the expert witness for the defence to go into mental convulsions to fit 
himself in rather than to speak in his proper medical terminology. 

The report of the Royal Commission on Capital Punishment which is now 
awaited, may have something to say on these questions. Moanwhile, one closes 
this account wondering somewhat uneasily whether the result of the trial would 
have been different if the psychiatrist had proved what is called “a good 
witness,” better at giving simplified answers instead of betraying the doubts 
which must beset many serious scientists in the present state of our knowledge 
of the human mind. 

On one point in this full account the trial leaves at‘least one reader with a 
wish for a little more information; it concerns the night spent by the prisoner 
at the police station immediately after his arrest. Heath is said to have arrived 
there at 5.80 p.m. and to have been allowed to aleep a little at 5.80 next morning, 
having taken from 11.80 p.m. to 2.45 am. to write an account (close on 1,400 
words) of his movements on the crucial days. At the trial “ this matter,” says 
the editor rather cursorily, “was not pursued.” 

The choice of photographic fllustrations to this volume is pecuHar. There 
are two which show nothing but a few bushes and some bracken which might 
be taken almost anywhere, but are described, no doubt justly, as “ Branksome 
Dene Chine, Bournemouth,” where the body of the victim was found. Another 
{Tlustration can only have been added to prove that with ingenuity it was 
possible to discover something even less relevant; it bears the following 
caption : “A drawing hnede by Margery Gardner [the other victim] when aged 
about 15. She showed much early promise in her sketching, especially when 
depicting animals.” i 

H. A. Himma wy. 
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Das ZIVILGESETZBUCH VON GRIECHENLAND (1940) MIT DEM 
EmnFCHRUNGSGESETZ. Translated and introduced by Dewr- 
TRIU8S Goaos, Attorney and Lecturer at the University of 
Munich. (Materialien zum ausländischen und internationalen 
Privatrecht. Edited by the Max-Planck-Institut ffir Ausl&in- 
disches und Internationales Privatrecht, vol. 1). [Berlin : 
Walter de Gruyter. Tūbingen : J. C. B. Mohr (Paul Siebeck). 
viii and 808 pp. Dm. 89.] 


Axtonwa the minor consequences of the Hitler régime has been the discontinua- 
tion of the series of commented editions of civil codes with German translations, 
edited by Karl Heinshelmer. The Max-Planck-Institute now offers the first 
of a series of volumes which—in a much more modest way—seems to be Intended 
to fill to some extent the gap which has been left. The present first volume 
—aunlike the volumes of the Hednsheimer edition—has only a very brief 
introduction and no commentary. But there can be no doubt that it will 
prove a boon to comparative lawyers to possess a German translation of the 
most modern Continental Civil Code—e work which, better than any other 
contemporary publication, gives a summary of the results of Continentel legal 
scholarship in the field of the civil lew. Dr. Gogos’ translation appropriately 
follows strictly the German legal terminology. It makes easy and pleasant 
reading. The absence of an alphabetical index will be regretted in particular 
by non-German readers. Whether the marginal notes are part of the official 
text of the Code or whether they are appended by the translator remains a 
pussle to those who have no access to the original. 

English readers require no introduction to the Greek Civil Code, having 
regard to Professor Zepos’ informative lectures on Greek law. The present 
reviewer may, however, be permitted to say that neither Professor Zepos nor 
Dr. Gogos state as clearly as it should be stated that the Greek Code is in 
essence nothing but the German Civil Code brought up to date and adapted 
to the social and national conditions of Greece. If it is said that the Roman 
law background which is common to Greek and German law was responsible 
for the close similarity of both Codes, the present reviewer must respectfully 
be allowed to differ. The Greek Code has literally taken over from the German 
Civil Code some of its most prominent non-Roman features, such as the famous 
§ 242 (which is § 288 in the Greek Code), its peculiar doctrine of breach of 
contract, its principle of acquisition of ownership by good faith and many other 
ideas and conceptions which have no Roman origin. Dr. Gogos protests egainst 
the view that this Code constitutes a reception of German law in Greece. But 
there is no justification for this protest. The Grand Duchy of Baden intro- 
duced the French Civil Code with some 500 amendments, Turkey may have 
amended the Swiss Civil Code even more strongly—nevertheless we are entitled 
to speak in both cases of a reception. Even where the Greek Civil Code 
deviates from the German BGB, it is easy to see that German law and German 
legal scholarship have exercised a profound influence. Thus the law relating 
to commorientes differs from that of the German Civil Code: it has in fact 
incorporated into the text of the Code the principle introduced in Germany 
by the Law on Missing Persons of 1989. The provisions on the law relating to 
the right of personality mirror the dominant view among Swiss and German 
writers on this topic. The Greek Code, it is true, presents a much more polished 
appearance than the German code. Its language is much simpler, its wording 
clearer. There ere no cross references. But these differences refer Ha; form, 
not to substance. 

These remarks are not intended in any way to detract from the medi of 
those responsible for the introduction of this Code. On the contrary: the 
German Civil Code of 1900 is a work of very high merits. If {ts form is 
rendered less repugnant, its obsolete parts struck out (as ¢.g., in the law on 
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matrimonial régimes) and if it is brought up to date with the development of 
contemporary ‘legal and economic thought, it can represent, in the present 
reviewer's view, a most excellent instrument in the service of justice. It is a 
nationalist prejudice to believe that every State has the duty of presenting to 
the world a new-fangled system of law. Both Justice and the spirit of 
international co-operation are much better served if one of the existing codes 
is taken as the basis and alterations are restricted to the minimum required by 
national and social circumstances and by the moral and economic developments 
since the times when the earlier code came into force. This the Greek legislator 
seems to have felt. This Code is therefore a welcome contribution to the 
approximation among themselves of the Continental European Codes of Civil 
Law. 
E. J. Comm. 


GESCHICHTE DES VERBRECHENS. Versuch einer Historischen 
Kriminologie. Von Gustav RapsrucH und Hezmazicu 
GWINNER. [Stuttgart: K. F. Koehler. 1951. 805 pp.] 


RecHTsPHILOSOPHIZ. Von Gustav Rapsprucu. Vierte Auflage 
besorgt von Dr. Err Worr. Loranger K. F. Koehler. 
1950. 892 pp.] 


Ranroca’'s Grundrige der Reohtsphilosophkis, first published in 1914 and funda- 
mentally revised by the author for the last edition published in his life-time as 
long ago as 1982, became virtually unobtainable in Germany after its author had 
been silenced and his book proscribed by the Nasi régime. Its reissue became 
therefore an urgent necessity and Professor Erik Wolf, as editor of the fourth 
edition, has preserved the text unchanged, adding only a bibliography of 
Radbruch’s writings on jurisprudence as a supplement and smal number of 
relevant and characteristic essays and articles of the poat-1945 period which 
might otherwise be lost to the student. 

In a fairly extensive survey of Radbruch’s life and work which introduces 
his edition, Professor Wolf mentions that at the time of his death in 1949, 
Radbruch was still engaged on a projected epilogue to his main work as well 
as on a historical study of crime and punishment in Germany. This latter 
work has fortunately been completed by Radbruch’s pupil and- collaborator, 
Henrich Gwinner, and now makes its posthumous appearance under the 
somewhat sweeping ttle, Geschichte des Verbrechens. Conscious of’ the 
importance of legal studies as studies in social science, Radbruch was here 
concerned with tracing the history of crime as an integral part of social history, 
the more so since no such work (comparable, perhaps, he thought, to L. Owen 
Pike’s History of Orime in England) exists in German. In the foreword to the 
book, he and his co-author express their intention of considering crime as “a 
phenomenon of social pathology, of crisis within the social, political and cultural 
life” and of examining its causes by the comparative method of historical 
criminology. 

The authors thus Intentionally move away from the history and development 
of crifiinal law and procedure as such to a broader examination of delinquency 
as an expression, both in kind and in degree, of Zeitgeist and social conditions 
at different periods in the past. Such a comprehensive study requires of course 
an immense amount of spade-work on material difficult to trace and hitherto 

untapped: registers of local courts, regional chronicles and histories, 
ee pamphlets and prints of all kinds as well as contemporary eye- 
witness reports of crimes and punishment. As the authors were themselves 
aware, this Gesohichie des Verbrechens, episodic and sometimes rather popular 
in treatment, still leans heavily on secondary sources. Nonetheless, if this 
book should succeed, as may be hoped, in attracting readers and students 
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to this strangely neglected field, they will find here many stimulating opinions 
and suggestions and will have cause to be grateful for another work whose 
very conception bears witness to the wide range and originality of Radbruch’s 

mind. 


H. A. HAMWMELMANN. 


Uxare pas Jurnistiscue DENKEN. Societas Scientiarum Fennica. 
Commentationes Humanarum Litterarum. XVII 5. By 
Orro Brusns, Lecturer at oe University of MHelsinfors. 


obenhayn : Torlag.  Helsinfors : 
emische eee a elsinfors: Nordische Antik- 
varische Buchhandlung. 1981. 164 pp.] 


Tue learned author modestly refers to the six chapters contained in this pub- 
lication, which is sponsored by the Finnish Scientific Society, as “ fragments.” 
If these chapters are in fect fragments they are Hke those fragments of a 
master’s hand which seem to the grateful reader more attrective by reason of 
the very fact thaf they are no more than fragments. 

Dr. Brualin’s studies are studies in the general theory of law. But that does 
not mean that—like so many other attempts in that field—they deal with what 
to the legal practitioner will seem in most cases either trivial or irrelevant. On 
the contrary: from the very first page of this work the reader feels that what 
is at issue here is clearly of paramount importance, for a true understanding 
of the working of law in our times. That this impression’ of vitality is main- 
tained throughout this book is due to the fact that Dr. Brusiin has not confined 
himself to arguments which to most practitioners will seem at best purely 
conceptional in character or at Worst derived from accidentel twists of language. 
He has roamed far ond wide in order to obtain material on which to draw for 
laying a safe fundament on which to build the structure of his theory: anthro- 
pology, sociology, legal history, legal philosophy, comparative law, theology 
and—last but not least—a shrewd observation of the practice of law in his own 
country have all been called in to assist The result is a work which has held 
the present reviewer spellbound from beginning to end. 

It is unfortunately to be feared that a mere summary of the results of 
Dr. Brusiin’s investigations will give a misleading impression, because it is not 
possible to give, In a narrow space, an idea of the wealth of colourful elements 
of which the picture he presents is composed. The first chapter (Man and his 
Law) finds the origin of law in the organisation of human social life and 
considers the effect which the rationalisation of society has on law. The 
second chapter (The Legal Profession and the Types of Legal Practice) deals 
on a comparative basis with the origin and nature of the profession of the 
Jaw and the different types of its activities. It is noteworthy and no doubt 
fully justified by recent developments that the author includes in the list of 
these types the drafting of legal rules and the formulation of directives within 
a civil service hierarchy in accordance with which officers of lower rank have 
to administer statutory rules. The third chapter (The Products of Legal . 
Thinking) is devoted to an interesting structural analysis of the legal rule 
followed by some no less interesting remarks on legal language. The fourth 
chapter (Constant Cheracteristics of Legal Thinking) is, in the opinion of the 
present reviewer, the most important of the book. Dr. Brusiin finds the parti- 
cular aspects by which the thinking of the practising lawyer is distinguished 
from that of the layman in its schematic simplification of reality, in its 
teleologic bent and in its trend towards a systematic harmonisation. He has 
not overlooked that these characteristics are not present in equal measure in 
every type of law or administration of lew. Common lawyers will read with 
particular interest his attempt to show that they are not absent from the 
thinking of Anglo-American lawyers. The fifth chapter (The Deductive 
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Element in Legal Thinking) deals witht the part played by deontic logic in 
legal thinking. Legal deduction, according to Dr. Brusiin, is part of logic, 
and therefore unlike the three characteristics of legal thinking dealt with in 
the preceding chapter, not part of the actual psychological process of legal 
thought. The present reviewer is inclined to question both the conception of 
deontic logic and its exclusion from the psychological set of events referred 
to as legal thinking. The last chapter (The Juriste Fundament and the 
Metaphysical in Legal Thinking) traces the connectlbn between the thinking 
of the practising lawyer and his fundamental value-judgment on the law. 
This chapter includes some pertinent observations on the metaphysics of 
Marxist legal thought. - 

In the opinion of the present reviewer it would be highly desirable that at 
least some of these fragments should be translated into English and thus be 
made acceasible to the English legal public. 

E. J. Conx 


RANKING, SPICER AND PEGLER’s EXECUTORSHIP LAW AND ACCOUNTS. 
Eighteenth Edition. By H. A. R. J. WILSON, F.c.A., F.d.A.4. 
[London : Sir Isaac Pitman & Sons, Ltd. 1951. xxx and 
884 pp. and (appendices) 48 pp. and (index and tables) 
14 pp. 80s.] 


Tus well-known book is primarily intended for students of accountancy and 
accountants. As such it would be unreasonable to expect a detailed account 
of all topics which could fall under its title. It gives a background of essential 
general principles and deals in greater detail with matters which are of greater 
accountancy interest. The present edition has been expanded by the inclusion 
of a substantial chapter on trusts and trustees. On the whole the book does 
give a clear and accurate account of the matters with which it deals and the 
balance of detail and generality has been well kept. 

Perhaps at times statements are made with greater certainty than the 
state of the law warrants, and while the purpose of the book means: that a 
balancing of cases would’ be out of place, nevertheless warnings of dangers 
might sometimes be usefully added. Thus Re Grifith [1911] 1 Ch. 246 is given 
with no hint of Hot v. Joicey [1985] A.C. 209. Similarly the discussion of 
section 88 of the Wills Act mentions nothing of the conflict between Re Hurd 
[1941] Ch. 196 and Re Alen’s Trust [1909] W.N. 181, although one of the cases 
is mentioned. Re Sullivan [1980] 1 Ch. 84 is perhaps the least happy example 
of the benefits to be derived by disclaiming an interest under a will in view of 
the comments in Re Fisher [1948] Ch. 877, a case later referred to but not 
connected. Perhaps too Hickman v. Peacey [1945] A.C. 804 is overstmpltfied. 

These are simply matters of emphasis, but on a few occasions the state- 
ments of law are misleading. There is, at p. 4, an obscure illustration of the 
effect of section 2 of Lord Kingsdown’s Act, and at p. 215 the burden of 
the cost of delivering objects specifically bequeathed which are situated abroad 
is wrongly placed. One particular omission—secHon 175 of the Law of 
Property Act, 1925—is perhaps unfortunate. There are also a few matters such 
as the accountability of executor-directors for thelr fees which might in such 
a book be expanded.: Another is the treatment of section 85 of the Administra- 
tion of Estates Act, 1925, or of the Limitation Act, the discussion of which Is 
somewhat dispersed. oa 

A great advantage of the book is that the operation of the rules is demon- 
strated, particularly by accounting examples. To a lawyer, or law students, 
this is a considerable advantage, and one feels that reciprocally some of the 
pure rules of law might be illustrated further. On the whole this is done most 
successfully in the chapter on trusts. It is often the application of the rule 
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which causes difficulty, and in such cases a lucid statement of principle will 
not suffice. 

As one would expect, the chapters on apportionment, death duties, and 
annuities are relatively more detailed, and indeed are more satisfactory than 
the mere gencral passages. These chapters in particular may be of use to law 
students to demonstrate the working of the law and in them the use of ilustra- 
tive examples is abundant and helpful. 

Some of these comments may appear captious. They are not so intended, 
but it seems that especial care should be taken with statements of general 
principles to those who are not primarily lawyers, and who may pardonably 
rely on a textbook instead of resorting to the orlginat authorities. For them 
warnings of dangers may be of great importance particularly in a subject 
where, as Re Diplock shows, a alight slip may cause immense trouble. More- 
over these comments should in no way detract from the merits of a book which 
contains a great deal of useful information well set out, and which hes been 
brought up to date with considerable care, but the better the book, the more 
one would like to see blemishes however slight removed. On a different level, 
the appendices giving extracts from statutes, etc, have been well chosen and 
the whole well produced, at a price which is for these days and for what the book, 
gives a reasonable one. In the new edition it remains a book of considerable 
utility which accountants will welcome and by which law students can profit. 


J. D. B. Mrrour1. 


| 
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SHARE TRANSFER AND ReoisrraTion. By A. K. MARTIN, F.C.1.8. 
[London : Stevens & Sons, Ltd. 1951. xi and 189 pp. 20s.] 


Company Mrerines. By W. F. TALBOT, F.C.I.8., F-T.1.1. [London : 
Stevens & Sons, Ltd. 1951. xü and 178 pp. 22s. 6d.] 


Tmas: books are the second and third of the new series of practical studies 
in Business Law and Administration. They have been written primarily for 
company officials and to meet the needs of students preparing for the examina- 
tions of the Chartered Institute of Secretaries. 

The frst is a useful account of the law and practice relating to the 
registration and share transfer department of a limited company. Though not 
intended for lawyers or lew students it contains much information which should 
be useful to both and which cannot be found in books on company law. Of 
particular value is the attention paid to practical ea such as income tax, 
stamp duties and exchange control 

The second book is a straightforward and, frankly: rather dull account 
of the law and practice relating to the various types of meetings held in 
relation to limited companies. There is little evidence here of the attempt to 
relate principles “to their economic and social background” which is the 
avowed object of the series, and one cannot help thinking that Mr. Talbot could 
have made the book considcrably more interesting if he had at Icast indicated 
the object of the various statutory rules instead of merely setting them out 
and indicating (as he admittedly does most helpfully) how the company afficial 
should comply with them Certain statements are Hable to mislead, ¢.¢., the 
reader of p. 15 may be left with the erroneous impression that a. minority in 
number holding a majority of shares cannot ever enforce their will on the 
company, p. 81 implies that special notice is always required to re-appoint a 
director over the age of 70 whereas this need can be avoided by a provision 
in the Articles, and Siemans v. Burns [1918] 2 Ch. 824 does not in fact support 
the suggestion that two joint holders can be regarded as “two members” 
for the purposes of demanding a poll. Again at pp. 60-61 the author carefully 
evades a clear answer to the question which will occur to any reader, namely, 
whether Articles can effectively provide that revocations of proxies must be in 
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the hands of the company a certain period before the meeting. With these 
reservations, however, the book may be recommended as an accurate and 
thorough account of an important subject. 

The unwelcome feature of the books is their price. The steeply rising costs 
of law books is a distressing feature of modern inflationary conditions which 
may not matter unduly to business men and legal practitioners, who will contrive 
that the replenishment of thelr libraries is treated as an expense deductible 
for tax purposes, but which hits students hard and hes regrettable consequences 
for legal education. Even by modern standards £1 for only 108 pages of actual 
text in Mr. Martin’s book seems excesalve, and will, it is respectfully suggested, 
materially handicap this new venture of the publishers into a wider market in 
which prices tend to be less high than in specialised legal publishing. 


L. C. B. G. 


DER AUTOMATISCHE ERWERB UND VERLUST DER STAATSANGEHORIG- 
KEIT DURCH VÖLKERRECHTLICHE VORGANGE, ZUGLEICH EIN 
BrrreaG ZUR LEHRE VON DER STAATENSUKZESSION. By Der. 
HANnssöRG JELLINEK. [Berlin, Detmold, Köln : Carl Heymanns 
Verlag KG. 1951. xxiv and 258 pp. Dm. 10.80.] 


Tux effects upon nationality which result from changes of sovereignty are 
still a matter of considerable doubt in international law. In view of the 
practical importance of the question an exhaustive investigation is required. 
Dr. Jellinek’s book, which constitutes an extended and revised edition of a 
thesis submitted in 1940 to the University of Freiburg, goes a long way to fulfil 
that object, though it is far from covering the whole field. 

The author’s main effort is devoted to supporting the view that, broadly 
speaking, in case of State succession an automatic change of nationalty occurs. 
While he shows that this is in harmony with prevailing doctrine, he sadly 
neglects the very extensive judicial practice which has developed in many 
countries; in fact, no decision of a non-German tribunal seems to be referred 
to. On the other hand the author’s work has the great advantage that it 
contains a considerable amount of material on very recent events which have 
not yet been fully explored, but cause difficulties in practice. The many cases 
of territorial changes which occurred during the inter-war period are discussed 
in a manner which both students and practitfonera will find helpful The 
value of this contribution is in no way impaired by the fact that the author’s 
conclusions are not always convincing. His view that the Munich Agreement 
should today still be of any legal relevance (pp. 158-168) comes as a surprise. 
The statement that the United Kingdom has refused recognition to the annexa- 
tion of the Baltic countries by Soviet Russia (pp. 171 et seq.) is wrong: 
Talina Lascauhisus v. Talin Co. (1946) 175 L.T. 285. On the vexed question 
of Austrian nationality the author takes the position that in 1943 a new 
Austrian nationality came into existence (pp. 1428 et seg.); although he thus 
supports the decision of Lloyd Jacob J. reviewed (1952) 15 M.L.R. 100, his 
view is unlikely to meet with general approval. 

This is undoubtedly in many respects a useful book and one hopes that the 
author will continue his research into the field he has chosen. 


F- A. Mixy. 


THE 
MODERN LAW REVIEW 


Volume 16 April 1953 l No. 2 








ON THE STATE OF THE DIVORCE MARKET 


“Wir thou have this Man to thy wedded husband, to live together 
after God’s ordinance in the holy estate ‘of Matrimony? Wilt thou 
obey him, and serve him, love, honour, and keep him in sickness and 
in health; and, forsaking all other, keep thes only unto him, so long 
as ye both shall live?” “I will” 

“I, John, take thee, Mary, to my wedded wife, to have and to 
hold from this day forward, for better for worse, for richer for 
poorer, in sickness and in health, to love and to cherish, HU death 
us do part, according to God’s holy ordinance; and thereto I plight 
thee my troth.” 


These words have great beauty and, for many people, a deep 
rehgious significance. For the lawyer the important points are 
their solemnity and their clarity. They are contractual in the 
highest possible degree and their meaning is unmistakeable. Nor 
has it been mistaken. The legal concept of marriage is ‘* the 
voluntary union for life of one man and one woman to the exclusion 
of all others’ (per Lord Penzance in Hyde v. Hyde (1866) L.R. 1 
P. & M. 180, 188). This definition has been constantly quoted and 
reiterated. It is indeed the foundation of the jurisdiction of the 
Divorce Court (see Risk v. Risk [1951] P. 50). Unhappily, how- 
ever, it is now completely misleading. Both the nature of marriage 
and its significance in law have entirely changed. 

Under the Matrimonial Causes Act of 1987 a marriage cannot 
normally be djssolved until it has lasted for three years. After that 
it can, and the dissolution rate runs at something like 80,000 per 
annum. In other words, marriage has ceased to be anything like 
a lifelong union; it is simply a union for three years certain, 
terminable thereafter at the option of the parties. This is a per- 
fectly defensible arrangement if one feels that way about it. Indeed 
it is one which was advocated§ong ago by Jeremy Bentham, who 
proposed “‘ the rendering legitimate contracts for a limited time’ 
in order to meet the requirements of ‘f men who are unable to ` 
undertake the charge of a wife or family ” and who are accordingly 
“€ reduced to a forced celibacy ”’ (Principles of Penal Law, Part 8, 
Chap. 5). The sort of men he had in mind were sailors and people 
without fixed residence, and also s young men of more elevated 
rank who expect a fortune or an establishment.” This last class 
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is nowadays perhaps too small to be worth worrying about, but 
Bentham would probably have been prepared to interpret the class 
of people without fixed residence as including those who, owing to 
housing difficulties, have no homes of their own but have to share 
with other families or their In-laws. Or would he? ‘* Render 
marriages dissoluble,” he wrote (Principles of the Civil Code), 
“ there will be more apparent, but there will be fewer real separa- 
tions. ... Divorces are not common in those countries in which 
they have long been authorised. The same reasons which hinder 
legislators from permitting them deter individuals from availing 
themselves of them when they are permitted.” He might change 
his mind about this if he could see us now. 

So much for the nature of modern marriage. As to its 
significance (or, at least, its legal mgnificance), the point is that you 
must have a valid marriage before you can have a divorce. Indeed 
it is the only condition precedent to divorce which cannot be circum- 
vented somehow. Now divorce is not merely a thriving home 
industry ; it is apparently an indispensable feature of the Welfare 
State—one of the social services on which the community relies. 
Everyone seems to be agreed that the nation’s divarce must go on. 
Hence the importance of marriage. 

Like many other of the welfare services, divorce has improved 
out of all recognition in the last forty years or so. ‘* This 
marriage,” I heard a judge say not long ago, ‘* has completely 
broken down. Obviously there ought, to be a divorce.” This 
approach (contrasting so strongly with the antiquated definition 
quoted from Lord Penzance earlier on) is now constantly in the 
minds of all who are concerned in supplying the service. The result 
is perhaps most striking in terms of sheer turnover, which has 
increased by approximately 2,900 per cent. ‘‘ Eiven in 1911 there 
were only about 1,000 divorces a year.” This sounds almost like 
a voice from another world, though actually it is the language of 
the Final Report of the Denning Committee on Procedure in Matri- | 
‘monial Causes (Cmd. 7,024 of-1947). But the technique of the | 
service has also improved enormously. At one time it seemed that 
housing shortages were going to lead to a serious slump in divorce 
for desertion, but the situation was saved by the humane discovery 
that desertion is by no means inconsistent with the parties having 
continued to live under one roof (see Smith v. Smith [1940] P. 49, 
and many subsequent cases). Equally satisfactory is the recent 
discovery that sexual intercourse between the parties is not neces- 
sarily inconsistent with continuing desertion (Perry v. Perry [1952] 
P. 208). It is plain that a benevolent blending of these two prin- 
ciples could provide a perfect recipe for Desertion without Tears. 
Nor does it seem extravagant to look forward to such a develop- 
ment in view of the notable adyances made during recent years in 
the field of ‘‘ constructive desertion.’ This branch of the law is 
showing a healthy vigour and, despite occasional setbacks (as in 
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Buchler v. Buchler [1947] P. 25), its growth continues (see Lane v. 
Lane [1952] P. 84). ` 

Meanwhile, however, adultery is holding’ its own with desertion. 
It accounts for almost 50 per cent. of the annual output of decrees 
and, at any rate among the higher income groups, it seems likely 
to maintain its popularity. Undoubtedly it has certain advantages. 
In the first place, it has long been recognised that it is unnecessary 
actually to commit it (see per Mr. R. Mackay, m.p., in Parliament, 
July 18, 1950, Hansard, Vol. 477, col. 2,1977. The essence of the 
thing is that one should go through the motions from which adultery 
will be inferred (see Woolf v. Woolf [1981] P. 184). These involve 
a certain amount of trouble and expense in mobilising chamber- 
maids, hotel registers and private inquiry agents, and the experiencé 
(which some people find embarrassing) of taking early morning tea 
in a bedroom with a stranger of the opposite sex. Secondly, these 
arrangements can be perfected in three months or so instead of the 
three years required for desertion, and if proper care is exercised in 
making them one can be reasonably sure that the necessary inference 
will emerge. Sometimes indeed even the most slipshod arrange- 
ments yield good results. An unreported case of this kind which 
recently came to my notice is instructive in this connexion.. A 
husband’s petition, alleging adultery between his wife and a named 
co-respondent, was heard by a commissioner as an undefended suit. 
The husband was able to prove a long and friendly -association 
between the wife and the co-respondent, but the actual adultery 
alleged depended on the evidence of inquiry agents who had kept a 
nocturnal watch on.a lighted window from a long distance through 
a pair of bmoculars, shared between them. The commissioner 
refused to grant a decree. He recognised that the evidence was the 
sort of evidence from which adultery is commonly inferred, but he 
did not choose to infer it in this case. The husband appealed, and 
the Court of Appeal, after carefully reviewing the evidence and the 
law and practice in cases of this type, concluded that adultery — 
should have been inferred and pronounced a decree. On this, the 
co-respondent was arraigned before a domestic tribunal on the 
ground of his adultery with the wife on the occasion named in the 
divorce petition—which was alleged to be unbecoming to the dignity 
of the profession to which he belonged. This was a serious matter. 
There wes now no question of letting it go undefended. The co- 
respondent stoutly denied the charge and was supported in his denial 
by the wife. For the first time evidence was received on both sides 
of the case and the inquiry agents were cross-examined; so effectively 
indeed that the tribunal had no difficulty in coming to the conclu- 
sion that the charge was. not made out. A curious feature of the 
case, which emerged at this hearing, was that no one had been more 
shocked and disappointed than the, co-respondent and the wife when 
they heard that the commissioner had refused a decree in the first 
instance. So much so, that they went off together during the 
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pendency of the appeal and provided convincing evidence from 
which adultery could be inferred. This they backed by signed con- 
fessions giving dates, places and the names of reliable witnesses 
which they furnished to the petitioner’s solicitor. However, the 
decision of the Court of Appeal made it unnecessary to use this 
material. The moral seems to be that the golden rule for trying 
undefended divorce suits is to grant decrees and not to refuse them. 
The dismissal of a petition may easily result in a great deal of extra 
expense and a reprodf for the commissioner from a higher court, 
whereas when a decree is granted there can normally be no com- 
plamt from anyone. 

One must not, of course, overlook the risks of collusion and the 
intervention of the Queen’s Proctor. But these risks are slight if the 
case is properly handled. Judges show an increasing reluctance to 
- find collusion; and the same may perhaps be said of connivance 
(see Gorst v. Gorst [1952] P. 94). In many cases there will be no 
difficulty if the whole of the relevant negotiations are candidly 
disclosed to the court. Moreover, the whole subject of collusion is 
exceedingly technical and surprising success can be achieved if the 
more obvious pitfalls are avoided. One day a friend of mine 
addressed me in high good humour. He said that his wife had at 
last consented to divorce him. ‘‘* Congratulations,” said I (for I 
knew that he had long been trying to persuade her), “ and when will 
the happy event take placc?’’ He said he thought it should come 
off about the end of March. Asked whether he had made the neces- 
gary arrangements about the Woman Unknown, he said that he was 
getting round to this and had been recommended to a reliable source. 
(There was, of course, a Woman Perfectly Well-known who was 
involved in the affair but it was understood that her name was to 
be kept out of it.) As the critical week-end drew near he became 
increasingly distrait. I suppose he had met the lady in question for 
the purpose of identification, but for all other purposes she was still 
a woman literally unknown. She turned out to be the last thing he 
had expected—an unmitigated bore—and the week-end was very 

i “ That woman,” he said, ‘f would talk the hind leg off a 
mule.” However, he did not have to see her again and a decree 
was duly granted in March according to schedule. No one ever 
suggested that there was anything collusive about this. Moreover, 
this instance emphasises a further advantage of adultery over deser- 
tion. The timing is more reliable; it is possible, even before the 

proceedings have started, to make quite a fair forecast of the date 
when a decree will be granted. This factor is often of great con- 
‘ venience, especially in the four-handed game (where two pairs of 
spouses decide to change partners). 

But even though the service is becoming more and more e effective, 
it cannot be denied that it is expensive, not to say extravagant. 
' The average cost of an undefended divorce was stated in the Second 
Interim Report of the Denning Committee (Cmd. 6945 of 1946) to 
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be about £70. . Recent improvements have reduced this figure to 
something between £50 and £60. One may call it £50 if one does 
not allow for the salaries of the judges, upkeep of court buildings 
and other overheads. There are eight judges of the Probate, 
Divorce and Admiralty Division, seven registrars and something 
like a dozen clerks, who together account for about £65,000 p.a. in 
salaries. It is true that the judges now go on circuit, but a great 
deal of their work remains in London and they try very few unde- 
fended cases (which account for 95 per cent. of the whole) in London 
' or elsewhere. The bulk of the undefended work is done before 
commissioners who receive £15 15s. per day. ‘There are go many 
of them that court rooms are hard to find, and improvisation in this 
field has cast a mantle of squalor over what i is still deemed to be the 
High Court of Justice. 

This state of affairs is, in one way, highly satisfactory for the 
legal profession. Large incomes can be made at the Bar out of 
practices which consist almost entirely of undefended divorces. The 
hearing of an undefended suit commonly takes between ten and 
fifteen minutes, though much higher speeds are possible (the late 
Lord Hewart at one time claimed the native English record). 
Counsel are paid at an approximate rate of 12s. 6d. per minute for 
asking a string of leading questions. The paper work involved in 
settling documents, advising on evidence, and the like can be done 
by an experienced practitioner almost in his sleep. Some of it 
indeed can be mass-produced; before the war one of the busiest 
members of the Probate and Divorce Bar use to settle a divorce 
petition simply by filling in half a dozen blanks in a mimeographed 
form from the stock which he carried in his chambers. Wndefended 
divorces also provide useful initial training in court work for young 
men who are just starting at the Bar. 

‘But to many barristers, and to some judges, the whole business 
seems undignified and unworthy of the talents of the profession 
or of the standing of the Bench. Some do not hesitate to describe 
it as a racket, and Lord Asquith of Bishopstone once remarked 
that the granting of divorces was the sort of task that Caligula would 
have delegated to his horse. It is the fact that undefended divorce 
works almost on the slot-machine principle. As with other machines, 
the penny occasionally jams and one has to try again; but it is 
difficult to justify a service charge of £50 at the pier-head. 
Defended divorce is, of course, a different matter. If the parties ` 
insist on fighting out their matrimonial differences in public there 
is NO reason why they should not pay, for the work involved is 
substantial. Often they have to pay highly, because leading counsel 
are freely engaged on both sides in such cases (partly for the reason 
that they have a tendency to last for some days and thus gravely 
to interfere with the practices of juniors who are busy with 
undefendeds). In nearly all of these cases it can be said that the 
marriage has broken down and that there ought to be a divorce, 
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and the question generally is, not whether a decree is to be granted 
or not but who is to get it—husband or wife? This is a momentous 
question indeed since, broadly speaking, a ‘‘ guilty >° husband is 
liable to continue to maintain his ‘‘ innocent ” wife, but not vice 
versa. The fundamental issue is often therefore a financial one, and 
no one will deny that this is a proper subject for dispute and mquiry. 
Financial settlements, of course, are also involved in undefended 
divorce cases; but the very fact that the case goes undefended shows 
that the parties are agreed about which of them shall be deemed to 
be guilty and which innocent, and the financial problem is merely 
the ascertainment of the maintenance, if any, which on this basis 
the husband ought to pay to the wife. 

Whether we like it or not, there seems to be no escape from the 
conclusion that Parliament and the courts have abandoned the 
‘ notion that marriage is a lifelong union (while still paying occasional 
lip-service to it) and that the rule that when a marriage has finally 
broken down there ought to be a divorce has become part of the law 
of England. The practical result has been two-fold, viz. : 

(i) Where both parties to a marriage want a divorce they can 
always get one, though very occasionally they have to make more 
than one attempt. 

(ii) Where one party seeks a divorce and the other resists it, the 
resistance may be based on hatred, jealousy or vindictiveness; but 
with such motives and emotions the courts have nothing to do. 
The really relevant question, and the one which is most commonly 
at the root of the resistance, is a financial one. ` 

Once thege propositions ‘are recognised, it is apparent that the 
machinery of divorce is quite unnecessarily cumbrous and expensive 
and that the wealth of judicial talent which it employs is largely 
misplaced. The learning which has been applied to the task of 
-dissolving marriages is truly impressive both for its volume and for 
its subtlety. .There is a mass of case law, for instance, on the 
question what does, and what does not, amount to collusion (¢.g., 
Emanuel v. Emanuel [1946] P. 115), or cruelty (Squire v. Squire 
[1949] P. 51), or desertion (Whitney v. Whitney [1951] P. 251); 
on the inscrutable question of the standard of proof required to make 
out a charge of adultery (see M.L.R., Vol. 14, p. 411); and on many 
other topics of the kind. Moreover, the subject seems inexhaustible. 
As recently as July 81, 1952, five of the Law Lords declared their 
inability to agree upon whether the evidence in a particular case 
justified a finding of cruelty (see King v. King [1958] A.C. 124). 
But all these refinements are beside the pomt if it is accepted 
that divorces ought to be granted where marriages have broken 
down. Indeed they are positively subversive; when a first-class 
piece of legal research produced the ruling in Russell v. Russell 
[1924] A.C. 687, it so seriously impeded the flow of business that 
loud complaints went up from the public and the profession and the 
law was belatedly altered by the Matrimonial Causes Act, 1950, It 
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seems astonishing that people should actually have to pay (and pay 
heavily) for these exercises in legal virtuosity which merely com- 
plicate what is normally a simple process and sometimes positively 
prevent anyone from getting value for his money. 

But judicial virtuosity, though it receives a good deal of 
publicity, is not what the public is principally paying for. Most 
of the money is invested in the undefended divorce market and here 
—let there be no mistake about it—there is no question of paying 
a reasonable rate for the job; what is paid for is simply a series of 
routine operations by solicitors, counsel and commissioners which - 
are scarcely more difficult than the turning of a handle. Taking 
80,000 divorces at £50 each, we find that the annual amount so 
invested comes to £14 million, a figure (be it observed) which 
‘includes nothing for the vastly greater cost of defended cases, 
nothing for fancy points which go to the Court of Appeal, nothing 
for the few cases in which no decree is granted after all, and nothing 
for the overhead expenses of the service. One wonders whether it 
is right to expend this huge sum simply on fattening the legal pro- 
fession when the economic state of the country is so p jous. 
Accumulated, for instance, over twenty-five years this money would 
comfortably wipe off the loss on the Groundnut Scheme. 

The question is the -more pertinent now that the Legal 
Aid and Advice Act is in operation and a very substantial 
proportion of these divorces is being paid for out of taxpayers’ 
money. This is not to suggest that undefended divorces are 
over-priced at £50. They obviously are not, or the market 
would not be so buoyant. It is the use to which the money 
is put which seems so unsatisfactory. By all means let those 
who can afford it continue to pay at the £50 rate, but let the 
payment be regarded as a purchase tax rather than as a service 
charge, and let the money be applied to some fruitful purpose (such 
as the Defence of the Realm or even the relief of Income Tax) instead 
of to the sustenance of a pedestrian branch of legal practice which 
has little to recommend it except its startling rate of profit. If the 
petitions in undefended divorce cases were simply registered, like 
marriages or motor cars, instead of being subjected to the costly 
formality of trial by commissioners, the actual expense would be 
negligible and the fee of £50 would be nearly all profit. The 
machinery of Legal Aid would still, of course, be available to enable 
those who could not afford £50 to get reduced terms but, even 
allowing for this, a net saving of £1 milhon per annum seems quite 
feasible. 

If it is objected that undefended divorce by registration 
is undefended divorce made too easy, I answer: first, that 
it could scarcely be made easier (though it could easily 
be made less cumbrous) than it is at present; and secondly, 
that there is no reason why the process should not be 
made as dilatory, uncomfortable and undignified as public 
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policy may be thought to require. For instance,-the fee of £50 
could be made payable only by instalments. On first registration 
of the petition an instalment of ‘£10 would be paid. At intervals 
of three months during the following year the parties would have to 
attend the registration office again, in person and together, make a 
solemn affirmation that they ‘still wanted to be divorced, and pay 
a further instalment of £10. On the fourth and final attendance the 
fee would be £20 and the decree would be made absolute. No 
money would be repayable if the parties changed their minds about 
the divorce, nor in any other event. If either of them failed to 
make the required attendance on the due date all money paid already 
would be forfeited and they would have to start again with a new' 
petition—like playing Snakes and Ladders. Additional conditions 
could be imposed; such as that on each of the three-monthly 
attendances the parties should produce the certificate of a minister 
of religion that they had been present together at divine 
service pn at least six occasions since the last attendance, or the 
certificate of a local authority that they had gone through a training 
course in Civil Defence. Other conditions (such as suspension of 
driving licences) can easily be devised; and if anyone should 
suppose that those which I have suggested dre somewhat artificial, 
let him remind himself of the conditions prevailing under the present 
practice. These are, very commonly, that the husband should 
pretend to have committed adultery with a woman unknown to the 
wife (and often to himself as well) and that the wife should pretend 
that it is this incident which has wrecked her marriage. There is 
also, of course, the rule that if the husband and wife have agreed 
that on a decree being granted the one shall settle £10,000 on the 
other they must on no account mention it to their solicitors until 
after the decree has been made absolute. To insist that the husband 
shall climb Snowdon and that the wife shall write the Lord’s Prayer 
on a sixpence does nöt seem extravagant when set alongside these 
conditions. 

However, I am not concerned to sponsor any particular 
conditions, but merely to point out (a) that it would be quite easy 
to attach conditions which would make the process sufficiently 
irksome for people to think twice about going through with it, and 
(b) that such conditions need not involve any appreciable expense; 
in other words, practically the whole of the £50 fee could bg 
preserved as sheer profit. 

. Defended divorces present more difficulty, but even here a great 

deal of dead wood could be cut away. Once the parties have 
separated and one of them has presented a divorce petition it can 
be' taken almost for granted that the marriage has broken down. 
(George Bernard Shaw was of the opinion—see his letter to The 
Temes published July 14, 1950—that divorce for separated couples 
should be compulsory.) It is sheer waste of time, money and judge- 
power to make a microscopic examination of the evidence in order 
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to find out whether the nature of the breakdown is such that it can 
be fitted into one of the formal categories of matrimonial misconduct 
which are at present insisted on before a divorce can be granted.} 
If all the learning about collusion, connivance, the animus deserendi, 
and so on were dispensed with, and the court were to concentrate 
on deciding not whether a decree could be granted but simply upon 
the terms (financial and other) which were to be’ attached to it, 
a very substantial saving would surely result. These terms, and 
particularly the decision as to custody of thé children, are highly 
important. It is appreciated that one of the factors which affects 
them is the question which party is the more to blame for the failure 
of the marriage; and this may involve an inquiry, as at present, into 
allegations of adultery, cruelty or desertion. But such inquiries 
would probably be less often insisted on if the decree itself were not 
at stake. Any competent social worker can determine in the course 
of a few visits whether a marriage has finally broken down. If the 
presentation of a petition were followed by a reference to such a 
person he could look into the matter and issue a certificate. If the 
certificate confirmed that the breakdown of the marriage was 
irreparable it could operate, on being filed with the court, as a 
decree nisi. In every such case it would be implied, prima facie, 
that the breakdown was due equally to the fault of both parties 
and questions of maintenance, custody, etc., would be settled (by 
the same machinery as they now are) on this supposition. If either 
party wished to challenge this hypothesis he/she would be at liberty 
to do so, but at his/her own risk. Each could allege any kind of 
matrimonial misconduct against the other and the issues could be 
fought out just as defended divorce suits are fought out today— 
„with the difference that in any event there would be a decree and the 
point to be decided would be merely which was the guilty (or the 
more guilty) party. If in such proceedings the whole of the blame 
were fastened on the wife her right to maintenance would be seriously 
prejudiced and her claim to have custody of the children might be 
weakened. If the whole of the blame were fastened on the 
husband no doubt the result would also be reflected in the terms 
of the subsequent orders as to “‘ ancillary relief.” Plainly, how- 
ever, the husband would have more to gain by success in such 
proceedings than the wife would. On the other hand, he would 
normally (as at present) have to pay the whole of the wife’s costs 
of them as well as his own. These considerations would no doubt 
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operate in very many cases to deter both parties from challenging 
the fifty-fifty apportionment of the blame which would otherwise 
be presumed, and which so often corresponds to the facts. 

If this sort of machinery were applied to defended divorces it 
seems likely therefore that far fewer of them would ever be tried. 
What is certain is that hardly any points of law could arise. 
Appeals to the Court of Appeal and House of Lords would be 
almost unknown, and Her Majesty’s Judges would be spared the 
task of unravelling the unlovely network of statute and case law 
which at present bedevils the jurisdiction of the Divorce Court. 

The long and short of the matter is that divorce is one of the 
few social services which could easily be made not merely to pay 
its own way but to provide a really worth-while balance of profit. 
While preserving the-right of the citizen to operate in the divorce 
market to his heart’s content, the Government could collect a 
substantial brokerage on each transaction instead of allowing the 
cream of the business to be skimmed off by private entrepreneurs, 
as it DOW 1s. 

If any reader has survived as such to this point, he might now 
do worse than look back at the opening paragraphs of this easay 
and consider where the latter-day debasement of the Christian 
conception of marriage has landed us. Why, one may well ask, 
when divorces have become the order of the day, is marriage 
insisted on as a condition of having one? The numerous people who 
still believe in God and the numerous lewyers who still believe m 
the sanctity of contract are alike affronted by the cynical disregard 
with which the holy estate of matrimony is now treated by the 

Courts. What happens when people get married in Registry Offices 
I do not know (for I have not attended such a ceremony), but I am, 
given to understand that the solemnity of the proceedings is much 
less than it is in churches. At any rate, it should be. There is 
no need in the present state of the law for a civil ceremony to be 
particularly solemn, or even particularly contractual, once it is 
recognised that all the hard terms of the contract have ceased 
to be binding and that its effect is no longer to produce a marriage 
in the sense defined by Lord Penzance, but simply to qualify the 
parties for their subsequent appearance in the Divorce Court. 
Just as an infant on whom property has been settled becomes, 
potentially, a ward in Chancery, so a man and woman who get 
their liaison rubber-stamped by a vicar or registrar become 
potential wards of the Divorce Court. However, this is not every- 
one’s idea of marriage. It is easy to distinguish between a tenancy 
for life and a tenancy determinable at the end of 7, 14 or 21 
years; and the distinction is equally plain between the engage- 
ments assumed by those who are willing to undertake the 
responsibilities of lifelong fnarriage for better or for worse and 
by those who are not prepared ‘to enter for more than a trial run. 
But at the moment the two things go under the same guise, and 
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the forms of Christian marriage can be indulged in as a pure fiction 
by anyone who wants a smart wedding. The true nature of the 
thing could easily be made plain by ‘legislation; and it would be 
a graceful conceasion to the religious scruples of those who still 
believe in, and try to practise, genuine marriage if the binding 
character of their engagements were re-established and their 
marriage lines were officially recognised as something more than 
the mere certificates of divorce-worthiness which they have now 
become. ° 
C. P. Harvey * 


*Q.0., Må., B.0.L., Deputy Chairman, Bedfordshire Quarter Sessions. 


THE LAW OF THE ACCESSION 


Ir is commonly stated that the succession to the Crown is governed 
by the Act of Settlement, 1700.7 This is only indirectly correct as 
the Crown of Englgnd—to which the Act of Settlement relates— 
came to an end with the Union With Scotland Act, 1706.” By 
this Act a new kingdom entitled the United Kingdom of Great 
Britain was created.? The Crown of this new kingdom was settled 
n ‘‘ Princess Sophia Electoress and Dutchess dowager of Hanover 
and the heirs of her body being protestants,” * i.e., on the persons 
on whom the Crown of England had been eventually settled by 
the Act of Settlement. Their right to the Crown of Great Britain 
was to be subject to the conditions contained in that Act and in 
the Bill of Rights, 1688.5 These were, briefly that: 

(a) The person coming to the possession of the Crown should 
join in communion with the established Church of England.* 

(b) If the sovereign becomes a papist or marries a papist, he 
or she is ipso facto to forfeit the throne, which is to descend to the | 
next protestant heir as if the offender was naturally dead.’ 

By the Union With Scotland Act, moreover, “the sovereign 
succeeding . . . shall in all time coming at his or her accession to 
the crown swear and subscribe that they shall inviolably maintain 
and preserve the ... settlement of the true Protestant religion ”’ 
as by law established in Scotland.* 

The Crown of Great Britain duly descended from George I to 
Edward VIII. By His Majesty’s Declaration of Abdication Act, 
1986,* that sovereign and his issue (if any) are excluded from the 
throne, but otherwise the earlier settlements remain in force. The 
accession of George VI, which resulted from that Act, raised an 
interesting question as to the meaning of the words ‘‘ heirs of the 
body ’”? in the Acts of Union and Settlement, as he had two 
daughters but no son. If the phrase mentioned is found in an 
ordinary will or settlement of real property its Meaning is perfectly 
clear.'° The property in question goes in the absence o sons to 


1 123 & 18 Will. 8,0. 2 

26 Anne,c 11. 

3 Ibid., Art I. 

4 Ibid., Art. IL Similar provision is made in the Act of Union with Ireland 
1800, art. I. 

5 1 Will. & Mar. (Seas. 9), c. 2 

¢ Act of Settlement, s. 8. 

7 Ibid., a. 2. LE 
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* 1 Edw. 8, o. 8. 
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the daughters of the de cujus as co-heiresses.'' It is therefore not 

that suggestions were seriously made in 1987 that legis- 
lation should be urgently introduced to confine the descent of the 
Crown to the eldest of a sovereign’s daughters. No such legisla- 
tion was in fact introduced, but none the less on February 6, 1952, 
the Crown came “ solely ” © to Queen Elizabeth I, the elder 
of the late king’s daughters. The object of this article is to attempt 
to ascertain the legal principles on which it did so. 

The most obvious argument against giving the words “ heirs 
of the body ” their ordinary real property meaning, in the Act of 
Settlement is that of practical convenience. While the rule of two 
persons jointly need not necessarily cause inconvenience and even 
has a precedent in the case of William III and Mary IL, the fall 
application of real property canons of descent might well out- 
Gilbert Gilbert. Thus, if Princess Margaret had been co-sovereign 
with her sister, she might have had, say, six daughters, all of 
whom (if they had no brother) might have eventually had to share 
the throne with the present Duke of Cornwall. This is a reductio 
ad absurdum indeed. , 

None the less, English law has achieved something quite com- 
parable in the present position of the hereditary office of Lord 
Great Chamberlain. ' This office has been the subject-matter of 
some of the most intricate genealogical litigation imaginable.“ 
It has resulted in decisions that the office belongs to the heirs 
general of an Earl of Oxford.** These have included several sets 
of coparceners, so that one moiety of the office is now vested in 

‘the Marquess of Cholmondeley, a half-moiety in the Earl of Ancaster 
and the remaining half-moiety in the five daughters of the first 
Marquess of Lincolnshire or their representatives. One of these 
ladies has no surviving son but five daughters, so that the Lord 
Great Chamberlain i ig now composed of seven and will be composed 
of eleven persons [* This might very well happen to the Crown if 
the’ contention is right that ‘* heirs of the body ”’ in the Act of Settle- 
ment means “‘heirs of the body” as used in real property 
settlements. 


11 Or the issue ef deceased daughters. 

13 “ If embarrassing differences of | opinion are not to’ arise in the Empire 
at a time when there is no au Ce eee ete ee 
them, ıt seams essential to s a new Bucoession Act without delay, PEA 
whither, ın default of m heirs to His Majesty, the Crown is 
(The Times, Dec. 10, 1998). Of. Wade & Phillips’ doubt (Gonslitutronal a 
Gnd ed., 185). The question was still being ee debated in The Coat of 
Arms as recently as January, 1982. 

13 From the Proclamation. (London Gasette, Feb 7, 1952.) 

14 For an account ses The Complete Peerage, X, App. 5. 

18 But the account mentioned shows that the House of Lords chose the wrong 
earl, as well as making other errors of both fact and law. 

16 Bee Debrett, Peerage, under the titles mentioned. By arrangement among the 
oo-heirs Lord Cholmondeley acts as acting L G.C. in alternate reigns (includ- 
pe as present one Lord Ancaster and the Lincolnshire nominee taking 
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But a reductio ad absurdum is not a sufficient answer to a 

, serious legal contention of this kind. In interpreting technical 

words of art—especially in a statute—the courts should adhere to 

their correct technical meaning unless there is some very strong 

reason against this.” Parliament must be deemed to have under- 
stood the true meaning of the terms which it employs. 

There appear to be at least three possible lines.of attack. We 
may suggest that as the Crown is not real property the rules relating’ 
to real property are irrelevant; we may contend that the descent 
of the Crown at common law shows that an elder sister took alone 
and that the legislature must have had this in mind when using 
the term “‘ heirs ”; we may even argue that the personality of the 
sovereign is not a matter for law at all, but is on the Austinian 
theory of ** sovereignty ” an axiom from which all law is derived.** 
This last view is clearly inconsistent with the wording of many 
statutes.” Thus as early as 1850 Parliament enacted that ‘‘ the 
law of the Crown of England is, and always hath been such, that 
the children of the Kings of England, in whatsoever parts they be 
born, in England or elsewhere, be able and ought to bear the 
inheritance after the death of their ancestors.” ° The Act of 
Settlement itself proceeds on the basis that the succession js & 
matter which can be regulated by law. 

If it is accepted as a first principle, that succession to the Crown 
is regulated by law, the important problem arises: by what system 
of law is it to be regulated ? There appear to be two possible 
alternatives: (a) it may be regulated by the municipal law of the 
country concerned, including of course any statutory changes in 
that law made from time to time; (b) it may be regulated by some 
external, unchangeable system of law, whether it be called Divine 
Right or Natural Law or Jus Gentium. 

The latter view is out of countenance in England today; as for 
some centuries past, although it still forms the basis of monarchical 
claims on the Continent, ¢.g., of Don Juan de Borbón y Battenberg 
to the existing throne of Spain.” It is notorious that this view 
attained its apogee under the Stuarts in England. It is well 
expounded by Craig, an ardent supporter of James VI and I: 

‘« To refute them ” (i.e., those who objected to James 

as an alien) “‘it is enough to point out that the rules of 
succession to the Crown are not precisely the same as those 


17 ‘'Tt mas ent rule of construction that in construing an Act of Parlia- 


ment or a d on ee technical words those words must be given their 
technical meaning arwell J., Masons v. Bolton's Library, Ltd. [1918] 
1 K.B. 88, 90). 

18 The Aushman sovereign is, of course, Parliament, but thie cannot exist without 
@ monarch. 


1% ¢6g.,1 Ehz. 1,0. 8; AE 8), c. 1; 1 Jac. 1,0. 1; 3 Will. & Mar. o. 1. 

20 95 Bdw. 8, st. 1. 

21 On this " Jacobite ”' t the present monarch would be Prinoe Ru 
recht of Bavaria. He descends from a daughter of Charles L (Townsend, 
Descendants of the Stuarts; Almanach de Gotha.) 
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which apply to private inheritance. The latter are prescribed 
by statute or common law of the realm . . . the former are 
unaffected ‘by regulations of this kind and depend on the 
principles of natural Justice and of universal public law as 
observed by all well-constituted nations and states.” ™ 

Yet on an examination of the comparative law of monarchical 
succession, these principles are hard to find. On the simple ques- 
tion whether a female heir of line is to be preferred to a collateral 
male heir the kingdoms of Europe were unable to agree. More- 
over some of them have changed the rule,”* thereby demonstrating 
that Craig’s theory must be incorrect. 

Having reached the conclusion that the succession to the Crown 
of Great Britain must be governed by English law,“ we must now 
ascertain what that law was before the Acts of 1700 and 1706 to 
see if it will give us any guidance in interpreting the words “ heirs 
of the body ” in a special manner. It is clear that at common law 
the Crown was not elective but hereditary. This was expressly held 
in Calvtn’s Case,** which established that the next sovereign suc- 
ceeds by mere survivance—no further act of election, recognition, 
proclamation or coronation being necessary. An exception to this 
occurred at an abdication. When Richard I abdicated the throne ' 
became vacant ** and it fell to the Lords spiritual and temporal, 
and commons, to elect a successor. They passed over the next 
heir (who was a minor) and chose the Duke of Lancaster— 
Henry IV, on whom and the “heirs of his body ’” the Crown was 
then entailed.*™ This was an exact precedent for the events of 
1688-89. The abdication of 1986 involved no such interregnum, 
as it was carried out by a statute which itself caused an immediate 
demise of the Crown in favour of the next member of the. Royal 
Family.* á 

If, then, the Crown was hereditary at common law—apart from 
abdications—its descent may furnish us with some guidance as to 
the meaning of “heirs of the body ” in the Act of Settlement. 
Yet the odd thing is that no sovereign of England before George VI 
has died, since the Conquest at least, leaving more than one 
daughter but no son.™ Hence there is no exact precedent to guide 
us. It is true that Edward VI died leaving two half-sisters as his 
next-of-kin, but they were at the time both illegitimate by statute °° 


33 Jus Foudala I, 14, 8. (Lord Olyde’s translation.) 

23 Most recently Luxemburg, which separated from the Netherlands as it had 
the Belo law on the accession of Wilhelmina I, but is now ruled by a 
Grand Duchess (Charlotte). 

mM Not Scots law ¢Act of Union, art. II). Scots heritage law allows the eldest 
co-heiress the mght to indivisibles such as a peerage or principal mansion 
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and owed their successions seriatim to the provisions of another 

Act,?! which called them to the throne as personae designatae. 

Moreover the half blood was excluded in the intestate succession 

to real property at common law.’* Hence their succession is a 

very poor precedent for the general proposition that coparcenary is 

unknown in successions to-the Crown. Nor is the preference of 

Mary I and her husband over Anne and hers in 1689 any better. 

Their title was emphatically elective and not by way of succes- 

sion.2> But the suctession of James VI of Scots to the English 

throne in 1608 does give us a precedent of sorts. He took as 

representative of Queen Margaret, elder daughter of Henry VI, 

excluding Lord Beauchamp, the representative of the younger 

daughter, Queen Mary, Duchess of Suffolk. Even here the case 
is not quite clear as Beauchamp’s claim was dubious. There is 
considerable doubt as to the legitimacy of his descent from Henry 

VII and several of the steps were through attainted ancestors.** 

As late as 1598 a long book was filled with speculations as to who 

would succeed Elizabeth I, the betting, incidentally, being heavily 

against James.”° 
Thus the common law precedents against coparcenary are most — 
unsatisfactory. Coke and Blackstone dogmatically assert that it 
was inapplicable, but can cite no authorities.”® ) 
We must therefore fall back on the first-mentioned point that 

‘the Crown is not real property and therefore knows different 

succession rules. Those who assert that coparcenary should occur 

make an assumption that the real property rules must apply. 

If this was correct many of our medieval kings, as well as all 

_ those after 1689, would be usurpers.*’ We can see that something 

which descends to heirs of the'body need not necessarily go exactly 

like real property by considering peerage titles. These are more 

like the title to the Crown than is the title to a piece of land. A 

peerage is now usually settled on the heirs male of the body of the 

grantee, but baronies by writ and certain other old dignities go 
to heirs general. If a peer holding such a title dies leaving only 
daughters the peerage does not vest in them all as coparceners. 

A fortiori, then, the Crown. Such peerages, however, fall into 

abeyance until such time as there is only one of the co-heiresses 

or her issue surviving.** If the contention against the elder 

= 85 Hen. 8, c. 1. 

Si aes the la oaee of Uo Bil ‘of Rights, 1699. . 

34 Bee four t allegations of bastardy in the book cit. in n. 35, pp. 104 et 
seq. Their claums may also be considered forfeited under 26 Hen, 8, o. 7 
for the plot to put Jane Grey on the throne. 

35 A Conference about the Nost Suoocession to the Crown of England, Doleman, 
Amsterdam, 1598, : 

36 Oo. Lit. 185a; Commentaries, 4th ed., I, 167. 

27 Tt s true that a statuto may alter the real property rules, but the Bull of 
Rights ıs not a statute unless we assume and Mary’s right as 


elected sovereigns to give the Royal Assent. 
38 Cruise, Dignttiss, 2nd ed , 180 at seq. 
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daughter’s sole claim is correct, surely it would be more reasonable 
to treat the Crown as a peerage than as a land estate ?** Should 
we not now have a kingless kingdom (as Spain now is), the Crown 
remaining in abeyance until one or other of the daughters of 
George VI is dead and her issue extinct ? The Regency Act, 
1987, directs a regency where “ the Sovereign is for some definite 
cause not available for the performance of (the royal) functions.” ** 
Would this not be such a case ? The trouble is that by the same 
Act the regent is to be “‘ that person who. .*. is next in the line 
of succession to the Crown.” ‘' This would presumably result in 
a co-regency as farcical as the co-sovereignty considered earlier. 

But there is really no more reason why the Crown should be 
subject to a peerage than to a real property rule of succession. 
The Crown is not & peerage. It is not a mere title of honour. Only 
the old counties palatine, which had jura regalia, can be considered 
comparable with the Crown. Of those held by laymen, both 
Lancaster and Chester furnish precedents of sorts. Henry, Duke 
of Lancaster, on his death in 1860 left two daughters. Of these 
the younger married John of “Gaunt, and he was recognised as 
Earl of Lancaster jure umoris in the lifetime of her elder sister.“ 
This is a strong precedent against the droit d’ainesse, but we may 
note that the elder sister was married to an alien. On the death 
of Ranulph de Blundevill, fourth earl palatine of Chester, in 1281, 
his co-heirs were his sisters. The Crown granted the palatine to 
the eldest son of the eldest sister, who was still alive. This poor 
precedent is weakened still further by the events on this earl’s 
death in 1244. The Crown annexed the palatine ne tam praeclara 
dominatio inter colos feminarum dividi contigeret. The elder 
daughter of the senior co-heir (sister of the earl) claimed the 
palatine before the House of Lords, but although the claim was 
admitted by the other co-heirs, the Crown refused to make a grant 
comparable with that in 1281.‘° Hence the precedents in connec- 
tion with palatines do not favour the interpretation of “ heirs of 
the body ” in any special sense. 

We can only rely on the argument that, as the Crown is not. 
real property, nor a peerage, nor a county palatine, but sui generis, 
its descent need not follow the lines customary in any of these things. 
The courts in interpreting the phrase ‘“‘ heirs of the body ” in the 
Act of Settlement are not bound by their decisions on the meaning 


3t “Before Haward I prooooded to hear the claims of Bruce and Baliol . : 
he put the following question to ged arcane of both dams ... By 
what law of succession is the right of succession to the kingdom to be deter- 
mined? The answer made .unanimous! ; that the right of succes- 
gion; bookie: kogda u o be jadged ‘by the di chesrecd nthe cata Gf 
counties, baronies and other impertble tenures.’ (Dalrymple, Feudal 

y in Great Britain, 199.) 

40 1 Me eae B. 2. 

41 Ibid., 

43 hal Peerage, tit. “ Lancaster.” 

43 Ibid., tit. | Chester.’ 
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of these words in other connections. Indeed, by acknowledging 
Her present Majesty as sole Queen they have given the phrase 
a special meaning confined to the Crown, i.e., that it implies, 
primogeniture among females as well as among males. This con- 
clusion can be legitimately reached by looking at the whole scheme 
of the Acts of Settlement and Union, which in other sections “ 
clearly contemplates the sovereign as being necessarily a single 
individual. In construing phrases in statutes the same rule applies 
as in construing other documents: that the whole Act is to be 
looked at. The general intention overrides the particular inten- 
tion. It is true that the scheme of the Acts gives us no 
indication as to how the single individual is to be chosen inter 
pares, but the maxim qui prior est tempore potior est jure favours 
the eldest co-heir, as does analogy from the‘rule as to male 
claimants. As remarked earlier, the most significant argument of 
all is that ab inconvenienti. 

The accession of our present Queen thus elucidates the constitu- 
tional position. In several other ways her accession was‘of special 
interest. Thus, e.g., she was the first sovereign since ' George I 
to be outside the country at her accession. This resulted in her 
being proclaimed Queen before she had made the usual declaration 
that she was a faithful protestant, or taken the oath to maintain 
the established Church of Scotland. ‘‘ Judicial notice ’’ was taken 
of her protestant status without formal proof of any kind. We 
need not speculate on what would have been the legal position 
‘if on returning to London she had announced her conversion—or 
that of her husband—to papacy. Nor need we invite trouble by 
asking: ‘‘ What is a protestant P ”’ (Many Anglo-Catholic members 
of the Church of England deny that they are protestants.) But 
what is not clear is why there was such a hurry to proclaim her. 
The successor of a dead sovereign reigns at once without further 
formalities.4* Nor does any public office now become vacant on 
a demise of the Crown.‘’ Can the hurry not possibly have been 
due to a desire to make it abundantly clear that the Crown had 
come ‘‘ solely ’? to Her Majesty ? 

But we may note with all deference that another assumption 
was made by “‘ judicial notice °’ on less certain ground than that 
Her Majesty was a protestant. A woman is in law-never too old 
to have children.‘* Ought not therefore the oath of allegiance and 
the proclamation to have contained a formal saving of the rights 


44 6.9., those relatmg to being converted to Rome or marrying a paepist. 

45 Towns v. Wentworth, 11 Moo.P.0. 526, 648; Robinson v. Robinson, 1 Burr. 88. 

46 Caloin’s Case, n. 25, supra. . 

47 Demise of the Crown Act, 1901, s. 1. But see n. 16 as to the acting Lord 
Great Chamberlain. 

48 Co.Lit. 1, s. 58; Re Dawson (1888) 39 Ch.D. 155, 160 et seq.; Ward v. Van 
der Loeff [1924] A.C. 658. H.M. Queen Blsabeth the Queen Mother was 
not ın eny case beyond an age at which medical opmion would consider 
childbearing impossible. 


Arar, 1958 THE LAW OF THE ACCESSION 147 
of any posthumous son of George VI ? If such a child had been 
born, his claim to the throne would have been indisputable. More- 
over, on the principle qui in utero est pro jam nato habetur, quoties 
de ejus commodo quaeritur, his reign would have begun at the 
death of George VI. During the period before his birth, however, 
his sex being unknown, his right and that of the late king’s elder 
daughter would have both had to be in suspense until events 
showed which was entitled. A regency would clearly have come 
about, ‘‘ The sovereign (being) for some definite cause not available 
for the performance ” of the royal functions.“* Tp whom, it may 
be asked, would the oath of allegiance have been taken in this 
event ? When exactly this situation occurred in Spain on the 
death of Alfonso XII, the future Alfonso XIII being in utero with 
two living sisters, the Cortes took the oath non-committally to 
** the heir of Alfonso XI.” 

Never before has a sovereign come to the throne having a 
ving mother and grandmother, both queens.*° Interest was 
naturally aroused by the fact that the Queen was the first since 
Anne to succeed to the throne with a living husband, and the first 
ever to do so with living children. Her son automatically became 
Duke of Cornwall and Rothesay, Earl of Carrick, Baron of Renfrew, 
Lord of the Isles and Great Steward of Scotland.’ Her daughter 
dropped the suffix ‘‘of Edinburgh.” * But it was the Queen’s 
husband’s title which aroused most public interest. The precedents 
are very varied. Mary I and Mary IL’s husbands had the title of 
king," Anne and Victoria’s had not. The latter’s, after many 
years of married life, received that of Prince Consort.*4 Obviously 
it is for the Queen herself to decide on her husband’s designation, 
but we may just note that the Sex Disqualification Removal Act, 
1919,°° enacts that no one shall be barred from any ‘public 
function ” or office by reason of sex. If the position of crowned 
consort of the sovereign be a public function (as it surely is), then 
the Duke of Edinburgh should not be barred from it on the grounds 
of sex. In view of the 1919 Act the precedents are, it is respect- 
fully suggested, quite irrelevant. i 

C. d’O. FarRaxN * 


1° Regency Act, 1987, s. 2. 


so hed a mother and step-grandmother. 

51 The lete Peerage, tit. ‘* Cornwall ’’ and ‘‘ Renfrew.” 

$2 Such are only borne by the pon of the sovereign. The 
title '' Prmcess Royal '’ is only borne by one lady at a time, normally the 


eldest daughter of the sovereign when the vacancy ocours 

53 Philp was king of England as well as of Spain (see Burke, Peserage—royal 
lmeage). ua = not king in the Netherlands, but was elected co- 

wi 

H June 26, 1857. marriage was m 1840. Anne's husband was known 
merely as Prince George, Duke of Cumberland. 

55 9 & 10 Geo. 5, a 71, s’. 1. 

* Dr. O. d'O. Farran, B.0.L., w.a. (Oxon), 1b.p.(Dublin), pu.p. (Sheffield), 
Barrister-at-Law, is a Lecturer in Law ın the Unrversıty of Lrverpool. 
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INCONSISTENCIES AND INJUSTICES IN 
THE LAW OF HUSBAND AND WIFE 


(continued from p. 49) 


5 Ul l 
CREDITORS’ RIGHTS AND HOUSEHOLD PROPERTY 


As:the law stands today, a creditor who has obtained a judgment 
against a husband or a wife is often faced with insuperable diff- 
culties if he tries to enforce the judgment against household assets. 
It is not intended to discuss all aspects of this problem. It would 
be possible to show that, ¢.g., as regards bank accounts, the courts 
= have made it almost unbelievably easy for a married couple to 
frustrate attempts by creditors to obtain a garnishee order so as to 
enforce a judgment against either the husband or the wife. To 
attach a joint account, the creditor must have a judgment against 
beth spouses, because the legal title is vested in both. He may, 
perhaps, be able to prove that beneficially it belongs to the spouse 
who is his debtor, but this will not help him, as was laid down by 
the Court of Appeal in Hirschhorn v. Evans.“ On the other hand, 
however, if a bank account standing in the name of one spouse is 
beneficially owned by the other, neither the husband’s creditors nor 
the wife’s creditors will ‘be able to attach it through garnishee 
proceedings. If, ¢.g., the account stands in the name of the wife, 
but all the payments in have been made by the husband, the 
husband’s creditors cannot enforce a judgment against it because 
the legal title vests in the wife, and the wife’s creditors will, as in 
Harrods, Ltd. v. Tester,** be defeated by the proof that in equity 
the account belonged to the husband. In this case, t.e., where the 
law turns against the creditor ‘‘ regard must be had to the property 
in equity,” *’ but no such regard is paid to equity where a joint 
account is beneficially the property of the spouse who is the judg- 
ment debtor. All the creditor can do is to lodge a petition in 
bankruptcy and try his luck under section 42 of the Bankruptcy 
Act, 1914. 

This problem of bank accounts has been mentioned by way of 
preface for what is to follow. It shows how little the courts have 
‘felt able to protect creditors against this type of manipulation 
of assets between husband and wife, against that shifting of 


45 eT 8 All E.R. 491. (Slesser and MacKinnon LJJ., Greer L J. dissenting.) 
a6 Raed oy E.R. 286. (Court of Appeal: Lord Wright M.R.,. Romer and 
th 


.) 
47 Per Lord Wright M.R. [1987] 2 All E.B. at p. 240. 
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property from one to the other or from one to both jointly, which 
was made easy by the generalisation of the law of separate property 
through the married women’s property legislation. The situation 
as regards bank accounts gives a preview of the results flowing from 
a law which enables the spouses to present to the world that as 
separate which is m fact joint property, and that as joint property 
which is in fact separate. 

We are here concerned with tangible assets, with ‘* choses in 
possession.’ As regards the wife’s clothing and jewellery, the 
position of her creditors is, in certain limits, safeguarded by 
decisions such as that of Jeune P. in Tasker v. Tasker,** and 
perhaps more significantly, by that of the Court of Appeal in 
Masson Templier & Co. v. De Fries.’ In the first of these two 
cases it was held (in connection with an application under section 
17 of the Act of 1882) that presents of jewellery by the husband to 
the wife were, in the absence of evidence to the contrary, to be 
considered as absolute gifts and not as a loan of “‘ paraphernalia.”’ 
In the De Fries Case clothes bought by the wife with money 
supplied by the husband were held to be her property and the old 
law of ‘* paraphernaha ” was, by Farwell L.J., said to have passed 
into legal history with the enactment of the statute of 1882.°° 
Nevertheless, even as regards assets of this type the vistas opened 
by Rondeau, Le Grand & Co. v. Marks"! are disturbing. There 
the Court of Appeal held that, while a husband could not be 
presumed only to have lent to his wife the clothes she bought with 
the money he gave her, there was nothing to prevent him from 
making an ‘“‘ arrangement’? with her that they should be his 
property and worn by her only during his pleasure. Such an 
arrangement was only a fact from which the court was able to 
draw an inference as to the intention of the parties, it was not a 
“ contract’? capable of being assailed on grounds such as lack of 
consideration or violation of public, policy or fraud on the creditors. 
It is not easy to see why the court should have gone out of its way 
to countenance what no reader of the report can help suspecting 
to have been a machination by the spouses to defeat their creditors. 

All this, however, fades into insignificance compared with the 
position now prevailing with regard to household furniture. One 
cannot resist the temptation of looking at this problem for a 
Moment from the point of view of common sense and without 
considering the cases which have been decided. Husband and wife 
live together in amity in a house filled with normal household 
furniture. The furniture would, by the vast majority of married 
couples and their friends, be considered as ‘‘ their furniture,” and 


1895] P. 1. 
is eee 881. (Cozeans-Hardy MR. Harwell and Kennedy L JJ.) 
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the question whether this bed belonged to the husband or that 
wardrobe to the wife would be regarded as bordering on the faintly 
ridiculous. ‘“‘ Gifts’’ or ‘sales’? of household articles by the 
husband to the wife or by the wife to the husband would perhaps 
be suspected as indicating that something was wrong with the 
marriage and that a separation or a divorce was imminent. 
Creditors of either husband or wife or both would see them both in 
possession (using this word in a strictly non-technical sense) and 
might be regarded as morally entitled to consider them potentially 
as assets available for the enforcement of claims against either. 
It is, in the submission of the writer, an elementary requirement of 
legal policy that creditors should be allowed to rely on what they see 
and that secret transactions ought not to affect their rights. That 
this is the policy of the law, is shown by the Bills of Sale Acts." 
Shorn of technicalities, their tendency is to prevent an owner of 
property from withdrawing it from his creditors by a transfer to 
a third party without having given publicity to that transfer, either 
by giving up possession or by registering the transaction. If the 
debtor remains in possession of goods transferred to a third party 
and does not register the transfer, then he and the third party 
cannot complain if the goods continue to be treated as his for the 
purpose of enforcing creditors’ rights. Those rights must not be 
affected by a secret shifting of assets. Creditors can rely on the 
appearance of things and do not have to try to look behind the 
scenes where the evidence available to them and to their legal 
advisers is apt to be elusive while that at the disposal of the debtor 
can all too easily be “‘ prefabricated.” 

One would have thought that, once the rule of separation of 
property of husband and wife had become part of the law, there 
would have been no more important field for the application of 
the Bills of Sale Acts than that of household property. Once it 
was the law that the bed and the wardrobe did not, as they used 
to do, belong to the husband nor, as might have been held, to the 
married couple jointly, but either to the Husband or the wife, it 
became desperately easy to shift them from one to the other 
without anyone outside being the wiser. Roman law," and the 
Continental legal systems which were influenced by it," tried and 
try to cope with this situation by what is.commonly known as the 


"2 Bills of Bale Acta, 1878 and 1882, 41 & 42 Vict c. 81, and 45 & 46 Vict c. 48. 
i Act does not, according to its section 8, apply to bills of sale and 
o documents mentioned in s. £ of the 1878 Act which may be given 
otherwise than by way of security for the payment of money. Since we are 
dealing with gifts and sales, we must therefore ignore the 1889 Act. The 
principal importance of this 1a that the key section 8 of the 1878 Aot, though 
‘repealed '’ by s 15 of the 1882 Act, must be treated as fully in force for our 
purposes, and has bean so treated in the cases we are sbout to discuss. 
`. 53 D. 24, 1, 61 (Pomponrus); O. 15, 16, 6. 
54 Prench* Orvil Code, Ars. 1499; German Civil Code, para. 1862; Swiss Oivil 
» Code, Art. 196. (Also Art. 198 and Art. 216.) ; 
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Praesumptio Muctana, according to which all goods in the posses- 
sion of a married woman were presumed to have been given to her 
by her husband so that, as a result of the invalidity of gifts between 
the spouses, they were available for execution by the husband’s 
creditors. In a world in which, broadly speaking, the husband but 
not the wife was likely to incur business debts, this rule did much 
to protect creditors against manipulations of assets between the 
spouses. Whether it can do so today is another matter. In any 
event the rule and its derivatives in modera Continental legisla- 
tion °° gave effect to a policy which, one would have thought, was 
also that of the Bills of Sale Acts—or might have been, had it not 
been for the cases we must now consider. 

Since the problem could not have arisen very easily before the 
Act of 1882, it is not surprising to find that the earliest of the 
Televant cases was decided in 1894. It was the decision of the 
Court of Appeal in Ramsay v. Margrett."* 

The facts were that the husband was pressed by his creditors, 
and that he sold the household furniture to his wife with whom he 
lived in amity. It was alleged, and apparently believed by the 
court, that the wife paid her husband the purchase price in cash. 
In any event, he gave her a receipt for it. She sent some of the 
goods to her bankers, but otherwise there was no change which was 
outwardly visible. The furniture remained in the house which 
husband and wife continued to, occupy as their matrimonial home. 
One of the husband’s judgment creditors subsequently tried to 
enforce the judgment against the furniture, the wife claimed it as 
her property, and an interpleader issue was raised between her and 
the,creditor. The creditor argued that the receipt the husband had 
given to his wife was a bill of sale within the meaning of section 4 
of the Bills of Sale Act, 1878, according to which the expression 
“ bill of sale” includes, inter alia, ‘“‘ receipts for the purchase 
money of goods.” He further argued that, being a bill of sale, this 
document ought to have been registered under the Act. The wife 
replied that the receipt was not a bill of sale, but that, even if it 
was, it was not, under section 8 of the Act, to be ‘“‘ deemed 
fraudulent and void ” as against the execution creditor because the 
goods were not, after the expiration of seven days from the giving 
of the receipt, ‘‘in the possession or apparent possession ”’ of the 


ss Where, as in Germany, no community of property arses from the marriage 
in the sbsence. of an express contract, the presumption is to the effect that 
; vests in the hus Crvil Code, para. 1862; while thmgs exclusrvely 
eatined to the use of the wife (especially clothes, "personel ornaments and 
gee, Wools) movable Popeye bald 1a eae Where, on the other hand, as in 
veble property is held in common (in the absence of a contrat de 
ER ‘Ie mobiler ezistant lors du manage ou dohu depwis ost répuid 
oer j sae) preuve tebe dtablte suivant le droit commun, à l'égard des 
x P e the spouses’ joint roperty and as such (Art. 1409 
6t seq.) i ble for the ae of the haab end s, and, in a lmits, 
of the wife’s pre- and post-nuptial debts. (Art. 1499.) 
sı [1804] 2 Q.B. 18. (Lord Esher M.R., Lopes and Davey LJJ.) 
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husband. The Court of Appeal held that both her replies were well 
founded. The receipt was not a bill of sale within the meaning of 
the Act because the transfer of property was already complete when 
it was given and it was not, therefore, an element of the transaction 
itself. Moreover, from the moment when the agreement was made 
the wife was in possession of the goods. 

In the present context the first of these two rationes decidends 
is of little interest. It deals with a technical point of the law of 
bills of sale and not with a matter of specific importance to the law 
of husband and wife. . It may well be that Ramsay v. Margrett was 
correctly decided on this first point, whatever one may think of 
the second. The question, however, what constituted a change of 
possession or apparent possession as between the spouses, and the 
observations by Lord Esher M.R." and by Davey L.J.**,on this 
topic go to the root of the problems which form the subject-matter 
of this paper. 

In order to see the problem i in its proper setting, and especially 

in view of the later cases presently to be discussed, one must 
emphasise that the transaction between the spouses was a sale and 
not a gift. Hence, these being specific goods in a deliverable state, 
the sale being unconditional, and no different Intention between the 
parties appearing on the facts of the case, property passed from the 
husband to the wife when the contract was made, and neither 
delivery nor a deed was necessary for that purpose,”*® subject, of 
course, to the need for registration if the Bills of ‘Sale Act applied. 
In this case, therefore, the problem df possession arose exclusively 
ander the Bills of Sale Act Who, then, is in possession and who is 
in ““ apparent possession °? of the household furniture? ‘‘ The 
goods were in the house in which husband and wife were living 
together, and in that state of things you could not say which of 
them had the actual possession of the goods. What is the rule of 
law as to possession in such a case? ”’ ° 

The obvious answer to this question would seem to be: both 
were in possession before the sale and after, i.e., it was a case of 
joint possession and there was no change either in possession or in 
apparent possession. Now it seems to be the law that the maker of . 
a bill of sale cannot, for the purposes of the Act, be regarded as 
bemg in possession or apparent possession of the goods unless he 
is or appears to be in sole possession.** If this is so, there is a 


ee 

58 pp seq. - He relied on the yudgment of Lord Hersohell in later del 
v. Mills [19002] A.C. 281, at p. 242. Lopes L.J. ns Sa E, 
to express an opinion an the point here under discussion te 
ment exclusively on the first pomt. 

59 This ıs the material difference between this case and French v. Gething 
[1822] 1 K.B. 286, and Hislop v. Hislop [1950] W.N. 124, discussed below. 

so Per Lord Esher M.B. sip 25. 

$1 Seo per Atkin L.J. m French v. Gething [1022] 1 K.B. at pp. 947 ot seq. 
But quasre, whether this view is compatible with the definition of ‘‘ apperent 
possession "" in s. 4 of the 1878 Act: ‘' Personal chattels shall be deemed to 
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deplorable gap in the law of bills of sale, but this point does not 
concern the law of husband and wife as such. Had the Court of 
Appeal in Ramsay v. Margrett said that registration was not 
necessary because husband and wife appeared to be in joint 
possession of household furniture and, for this reason, transactions 
between the spouses regarding it did not require registration, one 
would have felt that the law was in need of reform, but one could 
not have regarded the decision as open to criticism from the point 
of view of the law of husband and wife. Creditors would have been 
left unprotected against those invisible changes in title which the 
Bills of Sale Acts were intended to render ineffective, but, if the 
reasoning. of the court had been based on the fact of joint matri- 
monial possession, all one could have said would have been that 
Parliament had failed to adapt its bills of sale legislation to the 
situation created by the Married Women’s Property Acts and that 
the courts were too conservative to fill the gap. In fact, however, 
the decision of the Court of Appeal did not rest on the conception 
of joint possession at all. : ; 

The court held that possession vested not in the spouses together 
but in either of them and that it depended on title. ‘‘ When the 
possession is doubtful it is attached by law to the title.”?*? The 
title had passed to the wife, hence possession had passed as well, 
and there was thus no need for registration. The policy of the Bills 
of Sale Acts, one would have thought, was that title should attach 
to possession, but dis aliter visum: possession attaches to title, and 
thus the creditor remains unprotected. The rule that ‘‘ where 
possession in fact is undetermined, possession in law follows the 
right to possess ” ** is of very respectable origin. It goes back to 
Littleton “: ' l i 

“ Where two be in one house or other tenements together 
to claim the said lands and tenements, and the one claimeth 
by one title, and the other by another title, the law shall 
adjudge him in possession t hath right to have the 

ion of the same tenements.” 

In 1847 the rule was reaffirmed by Maule J.** The relevant 
words were: 

be in the ‘apparent possession ' of the person making or giving a bill of 

wale, so long as they remsin or are in or upon any house, mill, warehouse, 

building, works, yard, land, or other premises occupied by him, or sre used 
or enjoyed by him in any place whatsoever, notwithstanding that formal 
possession thereof may have been taken or given to any other person." With 
ee v. Pulbrook (1888), 4 T.U.R. 642 (Court 
of Appeal), quoted by Atkin LJ. at p. 948, does not seem to support the 
proposition, but it is very difficult to ascertam from the scanty report what 
that case really decided. ; 

«2 Per Baher M.B. [1804] 3 Q.B. at p. 26. 

¢3 Paraphrasing Art. 9 of the OCrvil Code one may thus say that 

m this country, in so far as [uttleton's principle applies, ‘‘ En fait de moubles, 

la titro vaut possession." i 
*4 Pollook and Wright on Possession, p. 24. 


ts Tenures, s. 701. 
ss Jones V. Chapman, 3 Ex. 808, at p. 821. 
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‘< It seems to me that, as soon as a person is entitled to 
possession, and enters in the assertion of that possession, or, 
which is exactly the same thing, any other person enters by 
the command of thet lawful owner so entitled to possession, 
the law immediately vests the actual possession in the person 
who has so entered. If there are two persons in a field, each 
asserting that the fleld is his, and each doing some act in the 
assertion of the right of possession, and if the question is 
which of the tavo is in actual possession, L answer, the person 
who has the title i is in fern possession, and the other person 
18 a trespasser.” 

The rule is thus intended to solve problems arising from dis- 
puted possession between persons claiming under adverse titles. 
Neither from Littleton, not from.the dictum of Maule J., nor from 
Pollock and Wright càn it be gathered that the rule was ever 
intended to allocate possession to one of two or more persons who 
in fact possessed jointly and intended to do so. Nor does the 
present writer know of any case, prior to Ramsay v. Margrett, in 
which the rule had been applied to chattels. The application of 
this old rule to household furniture is a*striking illustration of the 
evils which spring from the application to matrimonial property of 
rules designed to regulate the relation between strangers. In this 
connection it is particularly artificial to ignore the facts of joint use 
of goods in-the household and to treat the spouses as adverse 
claimants of that which, in the nature of things, they possess 
together and must so possess. The old rule laid down by Littleton 
presupposes that the possessor is unascertainable. In the case of 
household furniture this is not the case. Both spouses are, or ought 
to be held to be, in possession. 

Moreover, as indicated by Evershed M.R. in the recent case of 
Hislop v. Hislop," the argument which formed the basis of Ramsay 
v. Margrett involved a vicious circle. The question was whether, 
as against the husband’s creditor, the wife had acquired the legal 
title to the furniture. If the receipt was a bill of sale, this 
depended on whether she had obtained possession or apparent 
possession. This was said to depend on whether she had obtained 
the legal title which, for this purpose, she was assumed to have 
done. With great respect, one is tempted to consider this as 
almost a textbook example of “‘ begging the question.” 

Finally, and decisively, the decision is at variance with the 
purposes and the wording of the Bills of Sale Act. Section 8 of 
the Act of 1878 speaks of “‘ chattels . . . which... are in the 
possession or apparent possession of the person making such bill 
of sale . .. ,’” and thus lays down that registration is required if 
the goods leave the possession of the transferor but remain in his 


` 


47 [1950] W.N. 124. 
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apparent possession. Davey L.J. dealt with this point.** He asked 
whether it was necessary that there should be a change in the 
ostensible possession, and answered this question in the negative : 
‘“ You need not inquire who has the apparent possession, 

but only whether there was a possession as between the 
person giving it and the person taking it (i.e., the bill of 

' sale). Here the goods were in the conjugal domicile, and 

were being- used by the husband and the wife for the pur- 
of that domicile. Under the circumstances-I draw the 
anference, and I think it is an irresistible inference, that the 
intention was that the goods should become the separate 
property of the wife out and out. .... In other words, the 
intention was that both the property in the goods and the 
session of them should pass at once to the wife. And this 
intention was carried out, for she appears to have exercised 
the power of disposition of the goods without any consent of 
her husband. The fact that the goods remained in the house 
as before was equally consistent with their being in her 
possession as with their being in his possession. If there had 
been a formal delivery of the goods to the wife, there could 
have been no question, but I do not think that such a 
delivery was necessary. I should be prepared to hold that 
the plaintiff (t.¢., the wife) had sufficient possession of the 
goods to take the case out of the Bills of Sale Act.” 

Here the “‘ screening ” principle of the Bills of Sale Act is 
completely ignored. Apparent possession as affecting the outside 
world is identified with possession as between transferor and 
transferee,*’ the intention of the spouses with the outward 
appearance of objective facts. Facts referring to those goods which 
the wife had taken out of the house were allowed to serve to 
interpret the legal position with regard to those which remained 
there. The “‘ ambiguity ” of the objective situation which had not 
changed was held to yield an unambiguous appearance. 


et [1804] 2 Q.B. at p. 28. Davey L.J. quoted the judgment of Lord Herschell in 
Charlesworth v. Mtlls [1892] A.O. at p 242, This, however, was a case 
ing under the Bills of Sale Act, 1882, and Lord Herschel! emphasised at 
pp. 240 ot seq. that the 1878 Act was irrelevant except in so far as ıt defined 
a bil of sale. Under the 1882 Act ‘‘ ap t possession '’ is immaterial. 
This, and only this, it is submitted, is the true lanation of the dictum 
of Lord Herschell quoted by Davey L.J. It is, wi die oe incomprehen- 
sible, how the words of Lo ell could have bean quo by Davey L.J. 
m support of his proposition. Lord Herschell said that you had to ase whether 
there was ‘‘ a possession between the person gring ıt (the bill of sale) and the 
person takang it,'’ but he mtroduced these words by saying: ‘‘ The question 
whether ıt 1s a possession which excludes the apperent possession of the other 
party ‘might arise under the Act of 1878; but it is not of the slightest import- 
ance in the present case.” It was, however, of vital importance in Ramsa 
v. Margrett which arose under the 1878 Act, but nevertheless Dave La 
quoted Lord Herschell as if Bis word covered the case Davey L J. had to 
ö ; 


€” 1.6., the words ‘apparent possession '' in the Act are deprived of meaning. 
Contrast the dictum of Vaughan Wiliams J. in Re Satterthwatts (1805), 2 
Mans. 52, at p. 55. 
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This decision has been discussed at some considergble length 
because it has become a leading case, the leading case, in fact, 
on the law of husband and wife as regards possession of household 
property. It might have been possible to treat the case as entirely 
based on the decision that the receipt was not a bill of sale and to 
consider the rest as obiter dicta. This, however, was not done, as 
appears from the decision of the Court of Appeal in French v. 
Gething,” rendered in 1922. This was not a case of a sale between 
husband and wife, but a case of a gift, and, this is important, a 
gift by deed. In 1914 the husband gave to his'wife by deed certain 
furniture which was in the matrimonial home, without registering 
the deed as a bill of sale. In 1920 creditors who had obtained a 
judgment against the husband tried to levy execution against the 
furniture which was promptly claimed by the wife as her property. 
There was the usual interpleader issue, and the wife won. In this 
case there could be no doubt that the deed was a bill of sale and 
that it was void as against the creditors if the husband continued 
to be in possession or in apparent possession of the furniture." 
The case hinged entirely on the question whether he did. The 
three members of the court, Bankes, Scrutton and Atkin L.JJ., 
regarded Ramsay v. Margrett as conclusive. Bankes L.J. took the 
view that household goods could not be presumed to be in the 
possession of the husband,”* and he as well as Scrutton L.J.” and 
—apparently—Atkin L.J.™ applied Littleton’s doctrine. Atkin 
L.J. emphasised that “‘ if the questions raised are not concluded by 
the judgments of Lord Esher M.R. and Davey L.J. in that case it 
is time for this court to declare that the law was correctly laid down 
by those learned judges.” "™” ‘‘ Where husband and wife are living 
together in the same house and the husband gives a bill of sale to 
his wife, not only are the goods in the possession of the wife and 
no longer in the posseasion of the husband, they are also in the 
apparent ‘possession of the wife and no longer in the apparent 
possession of the husband.” ** 

In this case, however, in contrast to Ramsay v. Margrett, there 
appeared, in the judgments of Scrutton and Atkin L.JJ., the 
additional argument that, ‘at the present day when wives can, 
and often do, possess as much property as their husbands it is 
impossible to say which of the two is in possession or apparent 
possession of the household furniture if nothing more is known than 
that the parties live together in the house,” ’’ and that if both are 
in possession the Act of 1878-does not apply. ‘*‘ Possession’ and 


70 [1929] 1 K.B, 286. 

Tı Borutton L.J. at p.245. 
73 At p. Ml. 

73 At pp. 241, 248. 

T4 At p. B47, 

TS At p. 246, 

76 ree “GAT, 

TT At p, 240, 
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‘apparent possession’ mean sole possession and sole reputed 
ownership. 99 78 

It is difficult to exaggerate the importance of this decision. 
With it the Bills of Sale Acts had definitely collapsed as regards 
transactions between husband and wife, provided only the spouses 
took the trouble of complying with the necessary formalities, t.e., 
of making the gift by deed. The separation of property rule had 
been successfully invoked so as to defeat the creditors. The 
question had to arise one day whether this extraordinary state of 
affairs was also allowed to prevail where persons other than hus- 
band and wife living in the same household resorted to similar 
machinations. It is clear that, whatever may be the law as to 
passessinn hy hiahand and wife, the mere fact that a person lives 
in a house, e.g., a guest or a relative or a servant,’® does not make 
him or her a possessor or apparent possessor, jointly or otherwise, 
of the household goods. But what about a couple who, without 
being married, live together as man and wife and are perhaps 
reputed to be ‘a married couple, or about father and daughter, or 
mother and son, sharing a household? Goddard L.J., in Youngs 
v. Youngs,** thought that the principle of Ramsay v. Margrett and 
of French v. Gething was not based on the existence of a marriage 
but on the “common establishment’’ and that it could apply 
“ where a man is living openly with a mistress instead of a wife.” 
In the case itself a man had sold the furniture to his housekeeper, 
and even if, as the reported facts suggest, she was his mistress, 
she was held to use the furniture, in so far as she used it at all, in her 
capacity as a servant. Hence the man was held to have remained 
in possession or apparent. possession of the furniture he had sold to 
her and for the price of which the had given a receipt which, in 
the circumstances, constituted a bill of sale. The execution creditor 
was the man’s wife who had petitioned for divorce by reason of 
her husband’s adultery with the claimant and had obtained an 
order for alimony. The sympathy of the court appears to have 
been very much on the side of the execution creditor, but it is also 
possible to discover, at any rate in the judgment of Goddard L.J., 


Ts At p. 247, 
T? See per MacKinnon L.J. in Foii v. Youngs [1940] 1 K.B. at p. 768, but 
contrast the case of the mother-in-law: Antomads V. ga [1901] 2 K.B. 589. 
(C.A.: Vaughan Willams, A. L. Smith, Stirling L.JJ 
[1940] 1 K.B. 760, at pp. 769 st seq. And eumilarly ' ane a mother-in-law 
and son-in-law, or a mother and son, may be living in the same house, or 
where two friends may be sharing a common establshment.'’ Goddard L.J. 
referred to Antoniadi V. Smith, as and to the example given by Atkin L.J. 
: in Frenoh v. Gething [1929] 1 at p. 247 of ' three men in a boat” 
belongıng to one of them. the owner sells it to one of his two visitors, 
possession passes to the purchaser. It may be doubted whethet this illustration 
ls very relevant to the coase of husband and wife who share possession as a 
result of their matrimonial consortium. 
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a certain lack of enthusiasm for the law-as laid down in the earlier 
cases.** 

The most recent case, Hislop v. Hislop,** was, like French v. 
Gething and unlike Ramsay v. Matgrett and Youngs v. Youngs, 
a case of gift and not one of sale. However, the gift was made by 
simple writing and not by deed, and this distinguished it from 
French v. Gething, inasmuch as under the ryle in Cochrane v. 
Moore ** property could not have been transferred by gift without 
deed or delivery. The Court of Appeal held there had been no 
delivery and decided the case in favour of the execution creditor 
against the wife of the judgment debtor. At the time when he 
purported to give her the furniture he was living with her, but they 


were not yet married. He was still married to his first wife, the, 


execution creditor, who had then started divorce proceedings by 
reason of the husband’s alleged adultery with the claimant. The 
order the first wife sought to enforce against the furniture was the 
maintenance order she had obtained in thé divorce case, but the 
difference between the case and Youngs v. Youngs was, inter alia, 
that subsequent to the alleged pift and prior to the execution 
_ proceedings the husband’s first marriage had been dissolved and 

he had married the claimant. The case is very imperfectly reported 
and it is necessary to discuss it at some length because it may be 
of great importance for the future development of the law. 

The county court judge * to whom Ramsay v. Margrett had 
been quoted, but neither French v. Gething nor Youngs v. Youngs, 
thought that on grounds of “‘ public policy ” the claimant, having 
been the owner’s mistress at the time of the alleged gift, was not 
entitled to the ‘“‘ protection ’’ the Court of Appeal had given to 
Lady Ramsay. Nor did he think that, by reason of the subsequent 
marriage, ‘“‘ the lack of sympathy of the court ought to have been 
cured.” It is not a httle surprising to find that the question 
whether the creditor enjoys the protection of the Bills of Sale Act 
and whether the debtor is still in possession of the goods is somehow 
linked with the matrimonial and sexual habits of the debtor, but it 
-is not without significance that the county court judge regarded 
Ramsay v. Margrett as a decision based on a public policy. He 
may very well have correctly guessed the inarticulate considera- 
tions prompting the Court of Appeal in 1894 to lay down a principle 
by which in effect it countenanced machinations between the 
spouses withdrawing their furniture from seizure by creditors. 


#1 The words: "I loyally accept the decision in Ramsay v. Margrett and that 
in French v. Gething ' ın [1040] 1 All E.R. e p. 854 are, in [1940] 1 KB. 
f 769 toned down to: ‘I fully accept." 
$2 71950] W.N. 124. The writer is indebted to Professor L. C. B. Gower for 
ving drawn his attention to this case, and to Lord Justice Denning for the 
_ loan of a shorthand transcript of the judgments. 
#3 (1800) 25 Q.B.D. 57 ((C.A.): Lord Esher M.R., Fry and Bowen L.JJ). 
$4 The writer 1s indebted to Messrs. J. H. Milner & Son, solimtors for the first 
Mrs. Hislop, for the loan of the county court judge's note. 
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The rule in Ramsay v. Margrett has served as a substitute for 
statutory principles *“* preserving from execution a minimum of 
household goods required for subsistence. ` Such a principle if pro- 
perly formulated by statute, however, would distinguish between 
those household goods which are needed in order to maintain a 
modest but decent standard of life from furniture and other articles 
which are not. Ramsay v. Margrett would be less objectionable if it 
did nof extend to the mahogany sideboard as much as to the kitchen 
table. The “hit or miss’? method of judicial legislation is 
frequently far less discriminating than a statutory enactment based 
on a deliberate social policy. 

Although the decision by which the Court of Appeal affirmed the 
judgment of the county court was founded on a strictly legal 
analysis, it is possible to detect in the judgments of Evershed M.R. 
and of Denning L.J. the same lack of judicial sympathy for the 
attempt made by the second wife to defeat the first wife’s claim 
to enforce her maintenance order against the furniture which had 
belonged to her own household. Evershed M.R., on a consideration 
of ““ the whole subject-matter with which this action is concerned,” 
would have been “ certainly very reluctant in a case of this kind 
to disturb the conclusion of a county court judge, putting it quite 
briefly that the claim of the second wife to this furniture in 
defeasance of the rights of the first wife has not been made good.’’ 

Denning L.J. expressed some doubts concerning the dictum of 
- Goddard L.J. in Youngs v. Youngs, quoted above. He was “ not 
at present prepared to hold that when a man sells or gives the 
furniture in a house to a mistress with whom he is there living that 
he thereby ceases to be in apparent possession of it. It has been 
held that if he sells or gives the furniture to his housekeeper he 
still remains in apparent possession of it and his housekeeper 
cannot set up the document of sale or of gift as against his 
creditors. It would be strange if an adulterous mistress was 
allowed to make a claim which an honest housekeeper cannot.”’ 
The reluctance expressed by the Master of the Rolls was connected 
with the fact that} in this case, the execution creditor happened to 
be the debtor’s first wife, but Denning L.J. went further. His 
disinclination to disturb the judgment of the county court judge 
would have been the same if the creditor had not had the special 
sympathy of the court. More than that, in his judgment there 
appears openly that critical attitude towards the rule in Ramsay 
v. Margrett which the court in Youngs v. Youngs seems to have 
shared without expressing it: ‘I must accept the law as laid down 
in Ramsay v. Margrett and French v. Gething in regard to husband 
and wife. Those cases show that a husband may be able to defeat 
his creditors by giving his furniture by deed to his wife. That is 


ta The provisions in s, 8 of the Small Debts Act, 1845, are insufficient. 
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bed enough. I am not prepared for myself to extend this rule 
to a man and phis mistress.’’ , 

There was, of course, the additional question whether the 
subsequent marriage between the debtor and the claimant was able 
to have a ‘‘ curative ” effect, a question which could not have 
arisen in Youngs v. Youngs. Supposing the rule in Ramsay v. 
Margrett is, contrary to the opinion expressed by Goddard L.J. in 
Youngs v. Youngs, based on the “‘ marriage tie” and not on the 
“ common establishment,” at what time must the ‘‘ marriage tie ”’ 
exist, at the time of the alleged sale or gift or at that of the 
attempted execution proceedings? Although all that was said on 
this point in Hislop v. Hislop was only obiter dictum, it is not 
without interest that, in this matter, there was a difference of 
opinion in an otherwise unanimous Court of Appeal. The Master 
of the Rolls left the point open and expressed no view upon it. 
Denning L.J. did not see why a “‘ defective title should be auto- 
matically perfected by subsequent marriage. ... The apparent 
possession remained the same both before and after the marriage. 
It remained in the man. If he wished to take advantage of 
Ramsay v. Margrett or French v. Gething he ought to have made 
a fresh pift after marriage. But, .. . it is unnecessary to express 
å concluded opinion on that point... .’’ Jenkins L.J. inchned to 
the opposite view. He ‘‘did not wish to pronounce any decided 
opinion upon the matter,” but it seemed to him “ that the moment 
of time which is relevant for the purpose of determining where the 
possession, or apparent possession, of property is for the purpose 
of section 8 of the Act may well be the date at which the adverse 
claim is made, that is to say, in this case the date of levying the 
execution. If that were the correct date, it seems to me that there 
would be much to be said in this case for the view that, inasmuch as 
the husband and the second wife were married in May, 1947, and 
thereafter continued to live together in the house containing the 
furniture, and have done so till this day, and inasmuch as the 
execution was only levied in 1949, the furniture at the critical date 
was furniture in a common establishment consisting of the matri- 
monial home, and therefore furniture with respect to which one 
could not say that it was in the apparent possession of the husband 
any more than it was in the apparent possession of the second wife. 
If that be so, it might have followed, had this transaction been 
founded on what was in truth a valid and complete gift, that it 
would not have been possible for the first wife to show that the 
transaction was invalidated by the Bills of Sale Act, 1878, because 
she would not have been able to show that the furniture was in the 
possession, or apparent possession, of the husband, and that, of 
course, is an essential ingredient for the invalidating of a bill of 
sale under section 8 of the Act. In other words, I think the case 
might have been brought within the principle of, for instance, 
French v. Gething.” What the creditor has to show under section 
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8 of the Act of 1878 is that the goods “at or after the time of... 
executing such process and after the expiration of . . . seven days ”’ 
after thé making or giving of the bill of sale “‘ are in the possession 
or apparent possession of the person making such bill of sale.” 
It seems to follow that the view tentatively expressed by’ Jenkins 
L.J. 1s only tenable if the marriage occurs within seven days of 
making the bill of sale. Moreover, and apart from this technical 
point, is it not slightly odd that a marriage should operate as a 
conveyance of property from the husband to the wife, automati- 
‘cally and without the parties even being aware of it, because the 
lady, upon the fateful words being spoken in the church or before 
the registrar, “‘ appears” to be in “ possession” of household 
goods the joint use of which she may have had for years? Should 
it not be said that the validity of the bill of sale must exclusively 
be judged from the moment when it is made? In any event, the 
very question demonstrates the fantastic unrealities which are 
involved in the rule of Ramsay v. Margrett. 

That rule was not, of course, abrogated by Hislop v. Hislop, but 
it is now in disfavour. More than that, the ratio decidendi of Hislop 
y. Hislop while precariously compatible with the rule casts the 
most serious doubt on its validity. That ratio decidendi, as 
indicated above, was that, in the words of Evershed M.R., “* unless 
delivery can be shown, that is to say, either actual or manual 
delivery, or its equivalent, an attempt by parole to give, that is to 
say, transfer the title to personal chattels is ineffective.” The 
three members of the court were unanimous on this point, and 
they were also unanimous on the further point that this rule in 
Cochrane v. Moore *® would have defeated the claimant even if at 
the time of the alleged gift she had already been the debtor’s wife. | 
In other words: the rule in Ramsay v. Margrett does not help the 
spouses to frustrate the rights of creditors, unless the transaction 
between them is either, as in Ramsay v. Margrett, a sale, or, as in 
French v. Gething, a gift in the form of a deed. Why should one 
be able to say that this principle casts a doubt on Ramsay v. 
Margrett itself? 

A gift by parole is complete upon delivery. If there is 
“ delivery” of the furniture by the husband to the wife, she 
becomes the owner, subject to the Bills of Sale Act. On principle 
delivery is transfer of possession.** If we apply the illogical and 
circular reasoning of Ramsay v. Margrett to the case of a gift 
between husband and wife we must say that, possession being 
doubtful, it follows title, and that, therefore, the wife is in 
possession from the moment of the gift. Why should a reasoning 
applicable for the purpose of ascertaining the possessor under 
section 8 of the Bills of Sale Act, 1878, not also apply for the 
purpose of ascertaining the possessor under the rule in Cochrane v. 
85 Ubi supra 
ss Pollock ar and Wright on Possession, pp 57 ot seq. 
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Moore? The Court of Appeal, in Hislop v. Hislop, refused so to 
apply it, rightly, in the writer’s submission. But this refusal 
involved a criticism of Ramsay v. Margrett, for if the alleged bill 
of sale does not operate as a transfer of possession for the purpose 
of perfecting the gift, how can it so operate for the purpose of 
taking possession out of the maker of the bill of sale for the purpose 
of the Act? The judgment of the Master of the Rolls, with its 
cogent demonstration of the “‘ circular argument ” used by counsel 
for the claimant, was in fact a devastating criticism of Ramsay v. 
Margrett itself. Nor is all this merely a technical argument based - 
on logic and “ parity of’reasoning.’’ After all, the rule in Cochrane 
v. Moore, whatever be its historical origin, serves the same object - 
of legal policy as the Bills of Sale Acts: to secure a modicum of 
“ visibility ” for transfers of property. To have applied Littleton’s 
doctrine to the rule in Cochrane v. Moore would have frustrated its 
purpose, but this is exactly the reproach which must be levelled 
against the rule in Ramsay v. Margrett. 

Enough has been said to show that, until very recently, the 
courts have failed to realise the need for an adaptation of the law 
of possession and of personal property to the matrimonial régime 
introduced by the legislation of 1870, 1882 and 1985. Had they 
been a little more creative and a little less devoted to the worship 
of dead letters, had they, after the 1882 statute, acted in the spirit 
of a Lord Nottingham or a Lord Mansfield, they would have found 
a way to protect creditors against the shifting of property from 
husband to wife or from wife to husband. They would not have 
overlooked the unreality of transfers of property between the 
spouses and treated them as a unit within which no change in the 
property situation can be allowed to affect the outside world. 
“When all is said and done, Ramsay v. Margrett is found in the 
company of such cases as Salomon v. Salomon & Co. and other 
decisions often permitting interested parties to use “‘ corporate 
entities’? to defeat outside creditors, including the revenue 
authorities. Transfers of household property between spouses who 
live together may be no less ‘‘ bogus ” than one-man companies and 
other devices invented for the purpose of evading the law. The 
whole matter casts a somewhat dubious light on the process of 
judicial legislation. 

The statutory safeguards (outside the Bills of Sale Acts them- 
selves) are scanty and have been largely emasculated. To mention 
section 172 of the Law of Property Act, 1925, in a connection such 
as this, is almost to indulge in irony: how, many creditors will be 
able to prove “‘ intent to defraud ” in connection with ‘a conveyance 
between husband and wife? And, if they can, how will they 
circumnavigate such snags as are shown, ¢.g., in Harrods, Ltd. v. 
Stanton’? To be sure, section 42 of the Bankruptcy Act, 1914, 


87 deed 1 1 K.B. 616 (Drvimonal Court: Bailhache and McCardie JJ.). There a 
of gift made between husband and wife had been declared void under 
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may in certain cases be a little more promising, but not very much. 
To start bankruptcy proceedings for the purpose of upsetting a 
transaction between husband and wife involves a serious risk of 
throwing good money after bad, and, moreover, very small 
creditors whose claims do not amount to at least £50 cannot use 
this machinery at all. In the critical cases it is often easy to prove 
that the gift or sale between husband and wife was made more than 
two years before the creditor tries to enforce his claim (as, e.g., in 
French v. Gething), and the 10-year clause in subsection 1 can be 
put out of action if the solvency of the debtor at the time of 
transfer can be proved which would have been possible, e.g., in 
Hislop v. Hislop. Finally, there is the complicated and ill-drafted 
section 10 of the Married Women’s Property Act, 1882,** which 
provides, inter alia, that ‘‘ nothing in this Act contained shall give 
vahdity as against creditors of the husband to any gift, by a 
husband to his wife, of any property which, after such gift, shall 
continue to be in the order and disposition or reputed ownership 
of the husband.” This might have helped the husband’s (but not 
the wife’s) creditors. It is, in fact, one of those provisions which 
give effect to the ‘‘ unity of the household,” and, if one likes, one 
might call it an English equivalent of the Praesumptio Muciana. 
However, whatever value this enactment might have had, was 
destroyed by French v. Gething,** the only case, it seems, in which 
an attempt was made to use it so as to invalidate a gift by the 
husband to the wife. The clause was obviously drafted with the’ 
“reputed ownership ” clause of the Bankruptcy Act *® in mind, 
although the reference to trade was—deliberately, it seems— 
omitted. Atkin L.J. was therefore inclined to think"! that the 
section might apply to household property, even where the spouses 
were not living on premises where the husband carried on a trade, 
Even so, the meaning of the clause remained mysterious, especially, 


what 1s now s. 172. The donee, i.s., the wife, had however granted a bill 
of sale after the deed had been executed and before ıt was declared void. The 
bill of sale holder was in good faith. One of the husband’s creditors then 
attempted to levy execution ageinst the furniture, which wes claimed by the 
holder of the bıl of sale. The court held that, at the time when the wife 
ted the bill of sale, she was the ‘‘ true owner "' of the furniture so that 
e bill of sale was vald (s. 5 of the Bulls of Sale Act, 1882) and its holder 
protected under the statute 18 Elis. 1, o. 5 (which has now been replaced by 
s. 172 of the 1925 Act). Until a deed of gift is set aside under that provimon 
1t is valid and the donee w the "‘ true owner." , 

-39 It is quite incomprehensible why the section should apply so as to protect the 
husband’s creditors agaist ta to the wife, but not the wife's creditors 
against gifts to the husband. 

3» [1922] 1 K.B. 286. 


trade or business, b consent and permission of the true owner, under 
such circumstances that he is the reputed owner thereof; ...."" There was 
a simular clause in the Bankruptcy Act, 1869, s. 15 (5). : 

91 At as Bankes L.J. mentioned the pomt but expressed no opinion (at 
p- ' 
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as Scrutton L.J. pointed out,*? the juxtaposition of ‘‘ order and 
' disposition’? and of “‘reputed ownership.” The decisive point, 
however, was that, in the circumstances of French v. Gething, the 
husband was held to have lost the power to order and to dispose 
and that he was not the “‘ reputed owner.” ‘“* Order and disposi- 
tion . . . must mean that the husband has the right or the 
permission of the true owner to dispose of (the goods) . . . or give 
directions for their removal from one place to the other.” "°? Of this 
there was no evidence. It was difficult to magine that the hus 
band, having lost the apparent possession, could be said to be the 
reputed owner of the furniture. This was, for practical purposes, 
the end of section 10, because the reasoning based on the identifi- 
cation of possession and reputed ownership and the narrow 
interpretation of ‘‘ order and disposition ’’ will defeat all attempts 
to use this provision as a tabula in naufragio. In any event, its 
wording is unfortunate because it, seems to imply that the creditor 
must always be able to rely on a ground for invalidating the 
transaction outside the Act and the section merely says that the 
Act itself will not preclude such reliance. 


IV 


Toe Fasouy FUND 


The burden of the present article is that the principle of separation 
of property has been misapplied. It has been allowed to override 
the inferences which the courts should have drawn from the fact 
that household property, including household savings and house- 
hold furniture, is communi usui destinatum. The dedication of 
these assets to joint use should have determined their distribution 
in the event of an end of the consortium and should have been 
the dominating factor in defining the creditors’ rights in the face 
of an artificial shifting of property rights between the spouses. The 
unity of the household as a community of life and a community for 
the purposes of using and consuming commodities, including 
money, has been neglected by the law, except where the law is 
compelled to ascertain the degree to which the members of the 
household maintain each other and are dependent on each other. 
Here it was impossible to overlook the basic fact that they all 
contribute to, and are maintained out of, a common fund, and it 
was impossible to determine the mutual relationship between any 
two given members of the community except in terms of what the 
whole community receives and what it spends. In order to see a 
possible future development of the law we must, therefore, turn 
away from the law of contract, tort and property, and consider 
the law of social insurance. To discuss family law without taking 


s2 At p. 246. : 
82 Per Atkin LJ., at p. 240. 
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into account social security legislation is unrealistic and of little 
value. 

A person may be entitled to basic insurance benefits by reason 
of the death or incapacity or unemployment of another person, if he 
is dependent on or maintained by the latter. This principle applied 
already under the Workmen’s Compensation Act.** It now applies 
to the parents *ë of the victim of a fatal industrial accident or 
disease whose rights differ according as to whether they were ‘‘ to a 
substantial extent ’’** or ‘* wholly or mainly’’’ maintained by the 
deceased.” It also applies to the widower of a woman killed in an 
industrial accident ** and to certain other relatives,’ but not to 
the widow of a deceased man whose rights are defined in a different 
way.! Moreover, a man entitled to basic sickness or unemployment 
benefit or to a retirement pension obtains an increase of benefit for 
his wife if he either resides with or is ‘‘ wholly or mainly main- 
taining ’’ her,? and in certain E e o PN this applies to the 
husband of a woman beneficiary and also to other relatives.? These 
are only examples to show something of the framework within 
which the National Insurance Commissioner, the Industrial 
Injuries Commissioner, and their deputy commissioners, t.e., the 
highest judicial authorities in social insurance law, have developed 
a body of case law by which they have given effect to, and 
elaborated in great detail, the principles governing the family 
fund.‘ 


1 Workmen's Caray ae Act, 1807, 60 & 61 Vict. o. 87, Hirst Sched. No. 1 
a) fi), and s (2); Workmen's Oom tion Ach, 1006, 6 Edw. 7, o. B, 
Sched. No. 1 (a) W, and s. 18; Workmen’s Compensation Act, 1925, 15 
& 16 Geo. 5, s. 9 and sB. 
5 National Insurance (Industrial vost ie at Act, 1046, s. 22. 
96g, 23 (1), t.6., maintained normall by a goimbation of not lees then en 
ae eof 5s. per week; 8. 1948, No. 1873 Reg. M1 (8). 
92 (9), 4.6., maintained normally by contnbations reaching at least one half 
of the cost of maintenance: S S.I. 1948, No. 1872, Reg. 1 (1) and (9). 
oa 
a. 23. 
s. 19. 
ae. Insurance Act, 1946, s. 24 (1), and B.I. 1948, No. 1978, Reg. 8. 
s. A (2 
Not all readers of this article mey be familiar with the way the Commissioners’ 
decisions are reported. From the oo mto force of she National Insurance 


ming 
Acts, patra are 1948, until the end of 1950, the grape o Ana 
Insurance publishec “pamphlets " containing decisions of the ers 


involving special diffculty. These pemphlets were published in five ait 
U (anemployment benefi ), 8 (sickness benefit), P P (roliverapi on), G 
e allowance, maternity benefit, widow's benefit and death a 
and I (benefits under the National Insurance (Industrial Injuries) Act). 
decision marked ‘' 0.8."’ is thus a case of mcknees benefit decided befare the 
end of 1050, an additional letter ‘'S ' mgnifies a Scottish and a “ W” 
Welsh case. Since January 1, 1951, the decisions have not been published i 
pamphlet form, but separately, but the five series have remained the same, and 
each decision is marked " R " with the addition of the letter signifying the 
series and æ number. Thus " B(U) 80/51 "’ is the reer Ve decision published 
in the unemployment benefit series in 1951. The also publishes 
pamphlets contaming selected decisions of the Minister on questions of 
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These principles originated in days long before the coming into 
force of the present system of social insurance legislation.’ From 
the beginning it was clearly understood that dependency is a 
question of fact and that it is not to be confused with the legal 
right to be maintained. = was laid’ down as early as 1900 by the 
House of Lords in a case * arising under the Workmen’s Compensa- 
tion Act, 1897, which was then still in force. A 16-year-old boy 
had been killed in an industrial accident. He lived with his parents 
and five brothers and sisters. All the wage-earners in the family 
contributed their earnings to the maintenance of all, and the, 
deceased got out of that common fund what he needed for himself. 
The father claimed workmen’s compensation, although it was clear 
that, in the circumstances, he had had no present right to legal 
Maintenance against his son, and he won in his case in the House 
of Lords. Lord Halsbury L.C.” summarised the principles which, 
though much elaborated and refined in the meantime, have to this 
day been the guiding rules as regards the family fund : 

‘ The whole family were dependent upon wages. Whose 
wages? Partly this boy’s wages. It is said that this boy 
was under no obligation to support his brothers and sisters. 
No one denies that; but it appears to be forgotten that the 
obligation is upon the head of the family.... The burden 
being upon the father of the family, the father of the family 
in his turn obtains from the wages of those who are en] 
maintained by him a partial contribution to the gen 
family fund. Why is not the father in the discharge of that 
burden partly dependent upon the earnings which he receives 
from bis dren? I am not able to answer that question. 

. If it is true that there was in this case a sum of 8s. a 
week contributed by this boy to the common family fund, it 
appears to me to be perfectly clear that the father was to 
some extent ‘dependent’ upon that son’s earnings.” ` 

‘Tt had been argued that the degree of dependency had to be 
determined in accordance with an objective standard of living 
adopted normally by families of the same class in the district. 
Lord Halsbury would have none of this: 

“ What the family was in fact earning, what the family 
was in fact spending, for the purpose of its maintenance as 


classification and a These are marked “M.” Fmally the Ministry 
publishes a very useful Index to Commismoners' Decisions which is kept up 
to date through amendments of which 28 have so far le aa All these pub- 
heations can be obtained fram H.M. Stationery They are of great 
mterest not only on questions of national insnrance but on many other 
branches of the law. 

E 1.6., th originated in the case law developed by the courts under the Work- 
men’s Compensation Acts and by the Umpire and uty Umpires under feng 
ae Insurance Act, 1011, and under the Unemployment ae 
1985 n the provisions under unemployment insurance legislation nT 
the present law, see Tillyard, Unemployment Inswrancs ın _ Great recoding 
1911-1948, passim. f 

© Main Colltory Co. v. Davies [1900] A.C. 858. 

T At pp. 360 et seg. 
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a family, seems to me to be the only thing which the county 
` court judge should properly regard." 

“ General family fund,” “what the family was earning, what 
the family was spending ’’—of course, we are now in the province 
of factual inferences and not in that of strict rules of law, but 
coming from the cases on household savings and on gifts between 
husband and wife, one feels as if a window had been opened to 
let in the fresh air of common sense. 

Ten years later an attack was made on this family fund 
principle In @ case concerning a mining disaster in which a father 
and two of his sons had been killed.* They had lived together with 
the mother and her surviving children (none of whom earned 
wages) and the mother as well as these children were held to be 
entitled to workmen’s compensation with regard to all three deaths. 
Lord Loreburn L.C.,” after having pointed out that the earnings of 
the three deceased formed a ‘‘ common fund ” out of which “‘ the 
whole household was maintained,” warded off the attempt to 
hamstring the family fund rule by legal fictions; that is, he dealt - 
with the typical lawyer’s point that the mother was in the eye of 
the law wholly dependent on the husband, and could not therefore 
in any degree be dependent on the sons, an argument which had 
in the first place been presented as an ‘‘ inexorable rule’’ of law 
and in the second as a rebuttable presumption: 

“I am told that I am by law required to affirm some- 
ing as the truth which everyone knows to be entirely | 
false. The short answer is that the law requires no such | 
thing. There are such things as legal fictions, which have a 
ee history of their own, but this is not one of them. 
e mother was not, in law, wholly dependent on her 
deceased husband. She and her family were dependent on 
those who supplied them with the means of subsistence, 
namely, in the present case, her husband and each of her 
two deceased sons.’’ 

Lord Macnaghten*® and Lord Shaw of Dunfermline?! dealt 
more explicitly with the principle adopted by the Court of Appéal 
(and which had been justified with the words of Lord Halsbury in 
the previous case) *‘ that you must shut your eyes to the contribu- 
tions from which the family maintenance comes; that you must_ 
look to the father and to the father alone; and that what he spends 
on the maintenance of the family must be deemed to be his. in fact 
because it may be his in law.” This view was decisively rejected 
by the House of Lords. The attempt to dissolve the family unit 
and the unit of its fund by looking at the relations between the 
. members individualistically was condemned by the House of Lords, 
as well as the substitution of categories of legal entitlement for 


* Hodgson v. West Stanley Oolltery [1910] A.C. 229. 
* At p. 282. 

10 At p. 286. 

11 At p. 240, 
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those of the factual origin and destination of the funds. The 
contrast to the household savings cases is striking indeed. 
The limitations of the family fund rule were demonstrated by 
a decision of the Court of Appeal of 1916. There the wife’s father 
had, for five years, been a member of the household which consisted 
of himself, his son-in-law and daughter and their five children. He 
had contributed 18s, a week to the household expenses, while his 
son-in-law contributed 28s., and this 86s. left a surplus of 8s. a 
week which the daughter saved. The court held that the daughter 
was not “dependent”? on her father so as to be able to claim 
workmen’s compensation after his death in an industrial accident. 
Phillimore L.J.”* treated the relation as one of contract between the 
father and the husband represented by the wife as his agent so 
that the loss of the surplus was that of the husband alone. It is 
very doubtful whether the case would be decided the same way if 
it came before the Commissioner today. 
The principle of the family fund was adopted by the Umpire 
under the Unemployment Insurance Acts’ and by the Com- 
missioners after the coming into force of the present National 
Insurance Acts. In the autumn of 1949, about 15 months after 
the coming into force of the Acts, the Injuries Commissioner 
reaffirmed the principle ™ in the face of an argument that it had 
lost its force as a result of section 42 of the National Assistance 
Act, 1948, which had considerably restricted the scope of legal 
- family maintenance obligations. In this fundamental decision the 
Commissioner reiterated the basic idea already expressed in the 
House of Lords decisions mentioned above: 
“* There is no indication . . . in the provisions of the 
National Insurance (Industrial Injuries) Act, 1946, relating 
to questions of maintenance . . . that the inference resulting 
Írom the actual facts’of maintenance was to be qualified in 
respect of legal liabihty to maintain—under statute or other- 
wise. Nor in.relation to this case in particular, and the 
consideration of -maintenance questions generally arising for 
decision under the National Insurance Acts, 1946, have 
Commissioners’ decisions encouraged the application of any 
method for calculating contributions and maintenance other 
than the family fund method, and—unless and until some 
method likely to give fairer and more satisfactory results is 


suggested and approved—any departure from the procedure 
in operation hitherto is obviously to be avoided as likely to 
lead to confusion.” GE % 


12 Montgomery v. Blows [1916] 1 K.B. 899 (Lord Cozens-Hardy M.B., Phillmmore 
L.J., Sargant J.) ' 

13 At pp. 908 et seq. 

14 The oe case No. 18881/81, Unemployment Insurance Code 8B, p. 187, is 
quoted in O.I. 111/50, Pamphlet I/18, pp. 18 et seg. 

15 0.8.1. 50/49, Pamphlet I/12, pp. 3 et seq. (October 7, 1949). 
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This case and other cases ** show what in detail is involved in 
thet method. It is far from being vague, but it is not based on a 
rule of law. It rests on a number of factual inferences drawn from 
experience. Where the number of members of a household is 
known and where the contributions of each member to the upkeep 
of the family can be ascertained, the -arithmetical figure signifying 
the dependency of any given member of the household on each 
other member can be found by means of a calculation. But where, 
as in a case decided on June 27, 1952,1’ the facts before the 
Commissioner do not permit a family fund calculation, a common- 
sense inference is drawn from such facts as are known, and the 
family fund principle is thus saved from the danger of becoming 
a rigid rule working injustice in cases it does not fit. 

In order to ascertain the family fund, one must add up the’ 
contributions made by all the members of the household, whether 
they are made in cash or—as, ¢-g., in the case of a miner’s “ free 

coal ’’—in kind.** What a household member receives by way of 
Insurance benefit or assistance grant 1° is included in his or her 
contribution, and, while a woman’s retirement pension in virtue 


18 0.8. 547/49, pg scent 4 cts mg a family consisting of a 
widow end her ord. 62/50, Pamphlet B/ T, A ahowive 
tat e Ga the canta and itis E tha tee e E be at 
culated with reference to the mtustion pror to the event which gives rise to 
the insurance claim, and also showing thet where the husband, as a result 
of his tion, normally lives outside the house, his contributions form 
part of the ily fund as contributed by him on the assets side, but he does 
not appear on the lability mde; O.P. 96/50, Pamphlet P/14, which decides 

; i : : f 


but also assistance grants must be included in the family fund, despite 
their discretionary character; R(B) 29/62 to the effect that if ‘e married woman 
Teoerves aN eesistance grant, a a e Dahana A oni ibukia da 
the famiły fund; 6.g., 0.8. 647/40 MSc 8/12, pp. 4 et sog.; 0.8. 58/00, 
Pamphlet 8/17, pp- B et seq.; B(S) 1/ ! ied i 


'18 O.I. 111/60, Pamphlet I/18, pp. 12 st soq. The contribution in kind is assessed 


a o agin a aag a ho araia Ah chs Ean aa See 
also C.I. 88/ , whare the wife was, with the children, living apart from her 
husband in s house standing in the eee eee ee anand wile), De 
deposit having been contributed by m equal shares. He paid the entire 
amount of 10s. e week owing to the building society for interest and sinking 
fund on the mortgage. The entire amount of 10s. as well as his contribu- 
tion to the rates was treated as his contmbution to the family fond “ She 
enjoyed the beneficial occupation of the house. He would have bean entitled 
to recover from his wife by reason of her joint sae Welt ape aie 
amount, that is to say 5s. e week. Further, he allowed to have the bens- 
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ted : 
1 O.I. 266/50, Pamphlet I/22, pp. 11 et seq. The fact thet there is a ] right 
to insurance benefits while sasistance grants are are discretionary, is evant. 
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of her husband’s insurance is his contribution and not hers,” any 
assistance grant she receives must be treated as her contribution 
and not his.?’! An absentee member of the household, e.g., a sailor 
-who spends only his leave with the family,™* may be a contributing 
member all the same, though he is not normally maintained out of 
the family fund, so that money he sends to his wife and which she 
uses for the family is his contribution to the household fund. What 
one may call a rule of “ subrogation ” applies to the family fund 
go that, e.g., the proceeds of a house standing in the wife’s name 
but originally bought out of money supplied by the husband are his 
contribution. All these rules apply to a household consisting of 
a man and a woman with whom he lives without having married 
her.** 

It will be seen that the contributions of a household member are 
included irrespective of whether he was legally liable to make them. 
Thus, in a family consisting entirely of brothers and ‘sisters, their 
contributions would constitute a family fund, although none of 
them is legally liable to maintain the other. This rule that you 
must look at what has happened and not at what the law says 
ought to happen must not be applied so as to ignore the moral 
obligations which are the basis of family life. ‘Thus where a 
member of the family deliberately refrains from contributing his 
income up to the amount it costs to maintain him, he must allow 
himself to be treated as if he had contributed the full costs of his 
own maintenance and he cannot claim to have been dependent on 
others only because he refrained from maintaining himself. This 
applies irrespective of whether he spent the money on drink, 
tobacco or betting or whether he saved it, except where he used 
the money towards the satisfaction of a legal obligation incumbent 


2% C.P. 96/50, Pamphlet P/14. Alster, of course, if she has a retirement pension 
ın virtue of her own insurance. The important point 1s that what counts w 
not who hes the legal mght to the payments, but who made the contributions 
which are their basis. 
R(8) 22/52. ‘‘ He contends that it ıs he, as the head of the family, who 
receives the assistance grant, mnce he 1s legally leble to maintam his wife... . 
The fact 1s however that the National Asmstance grant 1s a contribution by 
ma one outside the family towards the maintenance of certam members of the 
y. 
O.8. 52/60, Pamphlet 8/17, pp. 3 et seq. If husband and wife live a and 
he makes pa ts under a court order towards the maintenance of wifo’ 
and her chil „theo payments to the children are not treated as part of his 
maintenance Lae eee to his wife, but the payments are allocated between 
the wife and children in acoordance with the cour} order: O.I. 38/49, Pam- 
phlet I/5, pp. 1 et seq.; C.U. 544/50, Pamphlet U/20. In this respect the 
courts (Stevens Y. Tirard [1080] 2 K.B. 410) adopt a differant attitude by 
holding that no Jee or equitable right vests in the children. This 1s because 
insurance law | at the of the payments, not at the legal mght. 
Similarly what one member of family pose tor another, 6.g., the husband 
supplying his wife (who is in hospital) with comforts, 1s contribution to the 
latter's maintenance. What matters is not who spends the money but for 
whom it is spent: R(8) 10/51. 
23 R(8) 6/52. 
24 O.B. 55/49, Pamphlet 8/5, pp. 5 et seq. 
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on him, e.g., for the payment of premiums under an insurance 
contract.’ ; 

Once the family fund has been ascertained by means of these 
and other rules, the so-called ‘‘ unit cost,” i.e., the amount the 
family spends on the upkeep of each of its members, can be found 
by dividing the total fund by the number of family members, two 
children being treated as the equivalent of one adult. If each 
member of the family contributes amounts equal to “‘ unit cost,” no 
member in that family is dependent on or maintained by any other 
member, but this is, of course, a rare exception. Normally there 
is a “ deficiency,” i.e., some thembers of the household contribute 
nothing or less than the ‘‘ unit cost.” This ‘* deficiency ° which 
marks the total amount of ‘f maintenance ” within that family is 
found by adding up the unit costs of all members who contribute 
less than unit cost and deducting what they contribute. On the 
other hand, in order to find out to what extent a ‘‘ maintaining ”’ 
member contributes to the deficiency, all one has to do is to deduct 
the unit cost from the amount of his actual contribution, t.e., to 
find out how much of what he pays in is spent for purposes other 
than maintaining himself. 

In practice it is not sufficient to establish the fact that a given 
member of a family is dependent on or maintained by another 
member. In view of the provisions in the insurance legislation, 
some of which have been mentioned above, it is necessary to 
calculate the exact amount by which a given member is maintained 
by another member of the family. If, e.g., one seeks tò ascertain 
to what extent a married woman is dependent on her husband, one ` 
must first calculate the sum she receives out of the family fund. If 
she has no income of her own, this will be equal to unit cost; if she 
is gainfully occupied or has other income, it will be the amount of 
unit cost less what she contributes to the family fund. It does not 
follow, of course, that all she thus receives out of the fund comes 
from her husband (part of it may be contributed by a son) or that 
all the husband contributes goes to the wife (part of it may go to 
children still at school). The exact amount signifying the extent to 
which she is maintained by her husband is found by multiplying 
what she receives out of the fund (over and above her own contri- 
bution) with what he contributes to the “ deficiency ” and dividing 
the product by the total ‘‘ deficiency.” 

This can be illustrated by means of a simple hypothetical 
example. If in a family consisting of five adults, father F, mother 


3 Leid down in the fundamental decision O.L 111/50, Pamphlet I/18, pp. 2 
et 86q. Gan po aan a lke all other principles governing the family fund, 
must be app with reference to the situation prior to the event giving rise 
to the claim (C.S. 52/50, Pamphlet 8/17, pp. 8 et seq.). Note that unlike the 
Jaw under the Fatal Accidents Acts, an expectation of future maintenance (6.g., 
in the case of ts claiming with regard to the death of a son killed ın an 
ED ONL ent) is irrelevant: C.I. 88/50, Pamphiet I/16, pp. 22 et seq; 
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M, and sons A, B and C, F contributes £6, M nil, A £5, B £8 and 
C £1 per week, the family fund is £15 and the unit cost £8. F ahd 
A are contributing members, M and C are maintained members, 
and B is neither. The deficiency is the cost of maintaining M and 
C, i.e., twice the unit cost, minus the £1 contributed by C,.t.¢., £5. 
To this F contributes £8 and A £2. M is maintained to the amount 
of £8 (the unit cost), of which F contributes three-fifths, t.c., 868., 
and A two-fifths, i.e., 24s. C is maintained to the amount of £2, 
of which F contribites 24s. and A 16s. The wife is thus, in this 
family, ‘‘ mainly ” maintained by her husband, and “to a sub- 
stantial extent,” but not “‘ mainly,” maintained by her son A. 

The principles underlying the decisions of the Commissioners on 
the family fund are based on an approach towards family property 
which ‘should be, seriously considered in the event of a legislative 
regulation of the problems discussed in this paper. They cannot, 
of course, be slavishly applied to the determination of property 
rights in household goods and household savings, but they are 
relevant inasmuch as they give effect to the consideration that what 
the family uses for its upkeep is earmarked for a joint purpose and 
forms a common fund. In so far the family fund principle is more 
realistic and more just than the attitude shown by the courts in 
the household savings and in the household furniture cases. What 
the husband gives to his wife as a household allowance he pays her 
in satisfaction of his obligation of maintenance, and, the payments 
should, therefore, be regarded as ‘‘earmarked’’ towards that 
satisfaction, no matter whether the purpose for which the payment 
- was made is fulfilléd immediately by spending or whether its fulfil 
ment is postponed by saving. Household savings ought to he 
considered as deferred expenditure. He should not be allowed to 
alienate from its purpose money paid in performance of his obliga- 
tion by claiming as his own that which is not required for the 
satisfaction of present but may be for that of future needs. It 
should be regarded as joint property, and be so treated in the event 
of a dissolution of the consortium by divorce or separation, while 
it is just that, in a case of intestacy, it should, within reasonable 
limits, go to the wife. As regards the outside world, and in 
particular, the creditors of either spouse, all that belongs to the 
household, whether furniture or cash or a savings account, should 
be regarded as joint property available for the satisfaction of the 
debts of either, subject to certain property indispensable for a 
modest but decent standard of living ‘being withdrawn from 
execution altogether. Domestic arrangements between husband 
and wife as regards their property rights in household goods and 
savings should be valid as between them provided they can be 
proved by clear evidence, but they should not be allowed to affect 
the rights of outsiders. 

It is, of course, one thing to formulate in a dogmatic and 
perhaps over-confident manner a legislative programme like the one 
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outlined in the preceding paragraph and quite another to carry it 
into effect. The difficulties are immense. For one thing, some 
formula will have to be found so as to define ‘* household 
property ’’ and to distinguish it from investment property which, 
in the writer’s submission, ought to remain separate. The defini- 
tion of ‘* personal chattels ’’ in the Administration of Estates Act ** 
may be helpful up to a point, but may in some respects be too 
narrow, in others too wide. The solution adopted by French law 
was well fitted to serve the needs of a society like that of France 
under Napoleon, i.e., of a mainly agricultural society consisting 
largely of, farmers and of smallholders. There it may have been 
the right thing to identify investment with land and to lay down 
that, in the absence of a marriage contract, land owned by either 
spouse at the time of the marriage should be separate, but that all 
movable property (whenever acquired) and all land 

during the marriage (except by mheritance or gift) should be joint 
property.7" Such a rule would not be adequate for the require- 
ments of a society in which investment in movable property is at 
least as important as investment in land. It is, however, arguable 
that we should hesitate to treat as joint household property the 
matrimonial home which, though certainly serving the present 
needs of the family, is likely to be also an investment, more so than 
movable household goods. 

To translate into the language of legislation the ideas submitted 
in this paper will be a formidable task. Words like ‘‘ household 
assets ” or “f investments ” have a connotation for the economist or 
sociologist whose interest is concentrated on typical situations. The 
lawyer, whether he acts as legislative draftsman, as judge or as 
advocate, must always think in terms of marginal problems. The 
present writer does not claim to have offered a solution. All he 
intends to do is to demonstrate the need for giving serious con- 
sideration to the idea of joint property and to warn against the 
introduction of new rigid rules such as that of the ‘‘ housewife’s 
salary °’ which has been advocated in some quarters. The present 
law is at variance with the mores of the people and with the 
requirements of justice. Technical difficulties should not be allowed 
to stand in the way of reform. 

O. Kaun-FREUND * 

(Concluded) 


26 Bee above, note (44). 
27 Code Civil, Art. 1401, 1402. 
+ Professor of Law in the University of London. 


CONDITIONS, WARRANTIES AND DESCRIP- 
TIONS OF QUALITY IN SALE OF GOODS—IL 


(Continued from Vol. 15, p. 445) ` 


8. Sare By DESCRIPTION AnD Sprciric Goops. One advantage ' 
` of the theory of sale by description was the `limitation of the 
docttine in Street v. Blay (1881).° But it also created a very 
technical distinction, i.e., the distinction between the sale by des- 
cription and the sale of specific goods. We must first discuss the 
relevant difficulties in connection with the Sale of Goods Act; and 
subsequently discuss more recent Tegan under the rubric 
of Varley v. W hipp.’ 

There is no doubt that the Sale of Goods Act distinguishes 
between the sale by description and that of specific goods.* In 
- the first place, section 18 begins with the words: ‘‘ Where there 
is a contract for the sale of goods by description,” which obviously 
implies the existence of other types of sales. In the second place, 
section 11 (1) (c) denies the right of rejection *‘ where the contract 
is for specific goods.” The preliminary question then is, what are 
‘“ specific goods °”? They are goods,.answers the Act, which are 
“identified and agreed upon at the time a contract of sale is 
made.” ë Nevertheless, Chalmers points out * that this definition 
is only a prima facie one; and he gives the example of the 100 
dozen bottles of champagne specifically described as stored in the 
seller’s cellar, of which the buyer buys only 20 dozen. The property 
in the wine does not pass until the 20 dozen bottles are appropriated 
to the contract, but if the whole cellar is destroyed the seller is 
discharged from his obligation. © Thus, “ [for] some purposes. 
this would perhaps be regarded as a contract for specific goods, 
while for other purposes it would be regarded as a contract for 
the sale of unascertained goods.’’ ’ 

In other words the meaning of specific goods was extended for 
the purposes of the law of impossibility of performance‘ and the 


1 Of. § 6, supra. 

2 2 B. k Ad 466; for a full discussion, ses § 5, supra. 

3 $ 9, tnfra. 

4 See also Salmond J.n Taylor v. Combined Buyers, Lid. (1084) N.Z.L.B. 627, 
at 688. 

5 s. 62 (1). ' 

€ Chalmers, Sale of Goods (12th ed.), 174. 

T Ibid. This is, of course, a reference to Howell v. Coupland (1876) 1 Q.B.D. 
258; 46 L.J.Q.B 147, ın which case, ıt will be remembered, the seller sold 
200 tons of potatoes grown in a specific field. The whole crop failed and the 
seller was excused from delivery gear the potatoes were unascertained, 


they were regarded as s lend daar pe ufficiently 1dentrfied. 
t Cf. a discussion of "Glanville L. Wuhams, Law Reform 
(Frustrated Contracts) Act, T (1044). 
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statutory definition thus became rather indeterminate. As a 
consequence, the concept of sale by description remained in a 
state of considerable uncertainty: not only because the draftsman 
failed to define it clearly, but also because it became more or less 
impossible to gauge the precise limits of the concept in view of the 
almost equally fluctuating meaning of the term “‘ specific goods.” 
In brief, it became impossible to say where exactly the sale by 
description ended and the sale of specific goods began. 
Furthermore, it will also be apparent that, as regards sec- 
tion 11 (1) (c), the draftsman purported to codify not only the 
doctrine in Street v. Blay, but also Blackburn J.’s enunciation. of 
the law in the case of Heyworth v. Hutchinson (1867).° In that 
case the defendant bought 400-odd bales of wool to arrive “‘ ex ship 
Seige.” The wool was guaranteed “ about similar to samples,” 
but later proved of rather different quality and the buyer refused 
to accept it. A strong court held that this was a sale of specific 
goods—the bags of wool being (apparently) ascertained and the 
ship identified—and that, therefore, the guarantee gave only a right 
to damages and not to a right of rejection. And Blackburn J. (as 
he then was) said: ‘“‘ The wools are guaranteed about similar to 
samples. Now, such a clause may be a simple guarantee or 
warranty, or it may be a condition. Generally speaking, when 
the contract is to any goods, such a clause is a condition going 
to the essence of the contract; but when the contract is as to 
specific goods, the clause is only collateral to the contract, or 
is the subject of a cross-action, or a matter in reduction of 
damages.” 10 å 
However, the precise implications of this decision are quite 
confusing. Indeed, if the decision in Heyworth v. Hutchinson is 
correct, then most of the leading ‘‘ description cases’?! can only 
be regarded as wrong decisions. For in Gardiner v. Gray (1818) 3? 
and Wieler v. Schilizzi (1856), Jones v. Just (1867) 4 and Azémar 
v. Casella (1867),** the goods were certainly existing and identified 
and were, therefore, as specific and determined as those in Hey- 
worth v. Hutchinson. Nevertheless, all the former cases either 
decided, or at any rate were based on the assumption, that the 
buyer could reject the goods. Furthermore, if the distinction is 
correct it must also apply to the situation where the buyer inspects 
existing and ascertained goods; in other words, it must apply to 
the facts in Josling v. Kingsford (1868).1* Some subtle difference 
may perhaps be found between Heyworth v. Hutchinson on the 


° (1967) L.R. 2 Q.B. 447; 86 L.J.Q.B. 270. 
10 L.R. 2 Q.B. 447, at 451. 


13 17 C.B, 619; 25 L.J.0.P. 99. 

14 L.R. 3 Q.B. 197; 87 L.J.Q.B. 89. 

is L.R. 3 C.P. 677. \ 
16 18 C.B. (x.8.) 447; 98 L.J.C.P. 94. 
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one hand and the cases just referred to on the other, in an attempt 
to bring all these decisions within the four walls of reconciliation.”’ 
But even such a reconcihation would not clear away another, and 
still more important, contradiction. Although title does not pass 
unless the goods are ascertained and appropriated to the contract, 
this appropriation must necessarily take place before the goods 
can be delivered. Yet if title passes (and indeed must pass) as soon 
as delivery is set in motion, why should the buyer still be entitled 
to reject even if originally the goods being unascertained the sale was 
executory.’" For the distinction between specific and * described ”’ 
goods was not merely a distinction between identified and non- 
identified goods, but was regarded as depending upon whether 
property, or title had passed or not. And Blackburn,”® at any 
rate, seems to have been of the opinion that the buyer lost his 
right of rejection in every case where the property had passed to 
him.”° 

. The upshot is that Heyworth v. Hutchinson ™ constitutes an 
important extension of the doctrine in Street v. Blay.* While 
the latter seems to have been confined to executed bargains and 
sales, the non-rejection rule now applied even to executory sales. 
And by making this extension, Heyworth v. Hutchinson in effect 
made nonsense of the very distinction (t.¢., the distinction between 
the sale of specific goods and sale by description) which it pur- 
ported to enshrine.” 

This whole problem, however, was never squarely faced in the 
nineteenth-century common law and the result was an extra- 
ordinary confusion of basic theory. The situation became critical 
when the Sale of Goods Act was drafted. For not only did 
Chalmers incorporate Heyworth v. Hutchinson in section 11 (1) (c), 
but he also incorporated Josling v. Kingsford™ and Nichol v. 
Godts * in section 18 of the Act, thus codifying two very different 
and inconsistent lines of paap: Furthermore, he refrained 


17 Thus it ıs said in Blackburn, op. coit. at 542, that the fact that in Heyworth 
v. Hutchinson arbitrators had previously decided thes the buyer should not 
be entitled to reject, but only to damages, ‘‘ may have had some Rita ae 
but ıt ıs also pomted out that it “us somewhat difficult to reconoy 
Heyworth Caso with Toulmen v. Hedley (1845) 2 0. & K. 157, where ins 
very similar situation rejection was allowed. 

18 Tt 1s pene argument which was advanced by counsel in Bannerman 

wh (1861) 10 O.B “OB. s.) 644; the decision ıs discussed, § 12, infra. 

19 Blackburn, op H., 584. 

20 Benjamin, however, consistently argued that even though the goods were 
specific, but the sale was executory, the sale should be regarded as one by 
description and rejection should bè allowed; see Benjamin, op. oit., Sth ed., 
1908, at 906. This argument seems to have been omitted altogether in the 
latest editions of Benjamin's work. Cf. also Re Green and Balfour (1890) 
68 L.T. 07, at 99, 100. 

21 (1867) L.R. 2 Q.B. 447. 

881) 3 B. & Ad. bas 


se (1088) 18 OB 0 C) MT; 8 LJ.0.P. 04. 
3s (1854) 10 Exch. ist; 28 L.J.Ex. 814. p 
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from defining ‘‘ sale by description,” yet restricted the seller’s 
obligation to supply merchantable goods to goods sold ‘‘ by des- 
cription.” As far as specific goods were concerned, they were to 
conform to a ‘particular purpose,” provided such purpose was 
indicated by the buyer. The practical effett of this was to exclude 
all normal and everyday shop sales from the operation of the Act. 
Thus a buyer buying an article over a counter had not only no 
right of rejection, but could not even recover damages for a latent 
defect—unless the seller had given an express ‘warranty or (no less 
improbable) the buyer had expressed his particular purpose. In 
brief, the rule of caveat emptor returned and triumphed with a 
vengeance with regard to those transactions where its exclusion 
would have been both beneficial and important. 

There is only one explanation for this peculidr drafting. 
Although Chalmers had apparently ‘“‘ digested” all available 
decisions, he failed to see their internal contradictions; and instead 
of eliminating the accumulated dead wood, he gave statutory 
recognition to a confused and inconsistent legal pattern. In par- 
ticular, he was labouring under two important misconceptions. As 
is shown by his annotation,** he could not escape the hegemony 
of Barr v. Gibson (1888) ° and he entertained the notion that only 
where the goods were sold by description could a duty of merchant- 
ability be imposed.** Secondly, he was overwhelmed by the idea 
that the warranty was but a special or express or “ collateral ”’ 
agreement applicable only to specific goods.** 

However this may be, the law gradually freed itself from some 
of these absurd restrictions and placed the shop-sale outside the 
scope of caveat emptor. The way ,in which this was done 
constitutes an interesting and even amusing chapter of judicial 
legislation to which we must now turn. 


9. VarLey v. Warp AND its Exrensions. With the decision 
in Varley v. Whipp °° in 1920 there opens a rather novel chapter 
in the history of the English law of sales. For whatever “ sale by 
description ?” may previously have meant—and, as we have seen, 
its Meaning was quite unsettled—the fact at least that it had been 
left undéfined provided the basis for quite a new development. In 
Varley v. Whipp the facts were ag follows: the defendant agreed 
to buy a reaping machine which he had never seen, but which the 
plaintiff stated to have been “‘ new the previous year’’ and very 
little used. When the reaper was delivered, the buyer shortly 
afterwards discovered that the machine was neither new’ nor little 


26 Chalmers . ott , 60 

a7 8M. & W. ; see § 4, supra. 

28 Much of the bility for thw notion must also he with Brett L.J.’a 
udgment in Randall v Newsom (1877) 2 Q.B.D. 102. 

a Bae $ $ 3, 4 and 6, supra For Chalmers’ misconception as to the distinction 
between ‘' warranty ” and “ condition," see § 10, infra. ' 

30 1 Q B. 518; 69 L.J.Q B. 518, : 
VoL 16 , 12- 
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used, and, after some correspondence, returned it to the plaintiff. 
The latter then brought an action to recover the price, -and it was 
argued on his behalf that there had been a sale of a specific chattel, 
the machine being identified and agreed upon, so that property 
having passed immediately the buyer had also lost his right of 
rejection. The court, however, did not accept this argument. 

c All these statements,” said Channell J.,?* ‘‘ were made with 
regard to the machine, and we have to consider how much of these 
statements was identification and how much was collateral war- 
ranty. If a man says that he will sell the black horse in the last 
. stall in the stable, and the stable is empty, and there is no horse 
in it, but only a cow, no property could pass. Again, if he says 
he will sell a four-year-old horse in the last stall, and there is a 
horse in the stall, but it is not a four-year-old, the property would 
not pass. But if he says he will sell a four-year-old, and there is 
a four-year-old horse in the stall, and he says that the horse is 
sound, this last statement would only be a collateral warranty. 
` The term ‘sale of goods by description’ must -apply to all cases 
where the purchaser has not seen the goods, but is relying on the 
description alone. It applies in a case like the present, where the 
buyer has never seen the article sold, but has bought by the 
description.” And since, as the learned judge held, this was a 
sale by description within the meaning of section 18 of the Act, 
the “‘ implied condition ” that the machine should correspond with 
the description prevented it also from being an “‘ unconditional 
contract for the sale of specific goods’’ within the meaning of 
section 17.3" In short, the application of section 18 made this a' 
“ conditional sale,’’?* so that the property did not pass and the 
buyer could reject the machine. 

. Both the result and the reasoning in this decision are remark- 
able indeed. First, as regards the result, it seems to overrule at 
least one older decision ** as well as much that was previously 
taken to be law.?5 This, however, was certainly no misfortune, for 
it, in effect, only further limited the pernicious effects of the 
doctrine in Street v. Blay.?* Secondly, as to the reasoning. Observe, 
, to begin with, the tests which the learned judge applied in deciding 
whether the seller’s statements amounted to a warranty or not. 
For he distinguished two cases: (1) where the seller sells a “‘ four- 
year-old horse in the last stall,” and (2) where he sells a “ four- 


‘ 31 1 Q.B. at 516. 

32 Thid., at O17. fe 

33 Tt may be pomted out that there was, on the facts of this case, e ‘' conditional 
sale ' also in another sense. The seller hed first to acquire the machine 
from @ third party, so that eren though the chattel was specific the sale was 
executory because the seller had no property ın the chattel. Nevertheless, 
Channell J. did not consider this i point as relevant to his reasoning. 

34 Parsons v. Sexton (1947) 4 C.B. ; of. Benjamin on Sale (8th ed.) 614. 

35 § 8, supra. The decision, however, accords with Benjamin's views as to 
executory sales; see op. otb., 610. i 

as $ 5, supra, 
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year-old horse in the last stall ° and then warrants it to be sound. 
It is true that the warranty in (2) is collateral, but it is so only 
in form or verbal sequence. Suppose the seller says: ‘‘I sell you 
a four-year-old and sound horse, etc., would in this statement the 
word ‘‘ sound ” be still regarded as a collateral warranty ? Apply- 
ing Channell J.’s distinction the answer is that ‘‘ sound ”?” would 
in the last statement not be a warranty, because not collateral in 
form, and would therefore go to identification. The next question 
then is: why are the words “‘ four-year-old ’’* treated as identifica- 
tion P For, surely, the horse was sufficiently identified by the 
statement “‘the horse in the last stall,’ and the identification 
merely depended upon the fact whether there was one horse in 
the last stall or not. Uf there was no horse, the identification 
referred to nothing; if there were two or 10 horses the identifica- 
tion was indefinite; but since ew hypothesi there was one horse in . 
the last stall, and one horse only, the identification was definite 
enough whether the horse was four years old, sound, lame or 
anything else. Having made this remarkable distinction between 
‘“ identification ’’ and a warranty collateral in form, the learned 
judge pointed out that ‘in all cases’? where the buyer has not 
seen the chattel but relies on the description of it, the sale is one 
by description. This involves the proposition that where a buyer 
buys (i) a ““ sound horse ” and (ii) a horse warranted sound, he 
““ relies °” on the soundness only in (i) but not in (ii). Further- 
more, the reasoning with regard to the horse must also apply to 
reaping machine. For once the machine had been identified 
“ the second-hand reaping machine at Upton,” the seller then 
adding that it was practically new and little used (as in fact seems 
to have happened in Varley v. W hipp °*"), the words “‘ new’ and 
** little used”? should similarly have been treated as collateral 
warranties. 
And observe another point. The learned judge said that where 
the seller sells ‘‘ a four-year-old horse in the last stall,’? and the 
horse is not four years old, property will not pass. But why 
should property not pass ? Not because the horse was not 
“ specific,” but because the sale was not unconditional, since the 
sale being by description it was a conditional sale within the 
‘meaning of section 17. But such a construction of the Act is, it 
is respectfully submitted, not in accord with the provision in 
section 11 (1) (c). For the latter provision expressly states that 
in the case of a specific chattel in which property has passed, the 
condition in (say) section 18 can only be treated as a “* warranty.” 
It may perhaps be argued that property did not pass p 
because of the operation of section 18; hence section 11 (1) (c) 
could not apply. Yet if this construction is accepted, then 
section 11 (1) (c) would obviously become quite meaningless. The 


37 Bee [1900] 1 Q.B. at 614. 
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reason is that any condition (contained in sections 18, 14 and 15) 
would make the sale conditional, whether the goods are specific 
or not. Again, even if this construction is confined to sales “* by 
description,” the latter term (as we shall hereafter see) is NOW 
given a rather wider meaning, including often the sale of specific 
goods. In other words, the sale would become conditional more 
often than not, and section 11 (1) (c) would practically never 
apply. This, however, could certainly not have been the intention 
of the draftsman.** * Moreover, the conditions in sections 18, 14 
and 15 cannot make the sale “‘ conditional”? within the meaning 
of section 17. The former conditions imply obligations with regard’ 
to the quality of the goods; the condition of section 17 refers to 
facts or events which control the passing of property and risk. 
The rules, however, concerning the passing of property do not 
depend upon the quality of the goods, but only upon the fact, 
broadly speaking, whether the goods are ascertained (or ap- 
propriated to the contract) or not.** Indeed, if the draftsman 
had intended to give the “‘ quality ’? conditions the broad effect 
that Channell J. gave them, he would have said so in more explicit 
and more definite terms. 

These technical remarks, however, are not meant as a derogatory 
criticiam of Varley v. Whipp, which was clearly a desirable decision. 
Their purpose is to emphasise what an important departure the 
decision represents.*° 

Yet Varley v. Whipp was only half the battle, for sale by 
description was still confined to the sale of goods which the buyer 
had not seen’ It. had to be extended since the concept of 
“gale by description ° (and, because of its wording, also sec- 
tion 14 (2)) would otherwise have remained inapplicable to the 
vast majority of situations where buyers buy goods in shops, or 
drinks in public-houses, all of which goods are seen and specific. ` 
Although this extension proceeded in general quite smoothly, no 
less a judge than Vaughan Williams L.J. issued a final cri de coeur. 
In Wren v. Holt (1908) 41 he expressed the doubt whether a sale 
over a counter could properly be regarded as a sale by description 
—<‘* taking the accepted view of lawyers as to the meaning to be, 
attached to the words ‘ by description ’ as applied to a sale.” The 


38 Benjamin, op. ot., 502, states that ‘‘qlause (co), . . . evidently intended to 
enact ’’ the old law as to bargam and sales as to specific goods, prealuding 
the right of rejection. 

39 This view is strengthened by the fact that s. 11 (1) (e) refers to property 
which has passed to the buyer. 

40 Thus Salmond J. in Taylor v. Combmed Buyers, Ltd. (19024) N.Z.L.R. 687, 
at 649, seems to have ught that the provision in s. 11 (1) (c) ‘* must be 
read as limited to cases in which the property has passed to the buyer not- 
withstanding the breach of condition, ın consequence of waiver, or acceptance, 
or otherwise ex post faoto. It is, however, respectfully submitted that such 
cannot be the construction of the Act, but ıs merely the effect of the decigion 
in Varley v. Whipp 

41 1 K.B. 610, at 615 The other learned L.JJ. did not share this doubt. 
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plaintiff had gone into a beer-house, which he knew to be tied to 
certain brewers, had asked for a certain’ kind of beer (‘* Stanton’s 
beer ’’) and was supplied with a bottle that was contaminated with 
arsenic. Not only was this a sale under a trade name, but the 
jury had also found that the buyer had not relied on the seller’s 
skill or judgment. The court had no option but to apply 
section 14 (2) or let the seller go scot-free.“ 

The “‘ accepted view of lawyers ” as to the meaning of “‘ sale 
by description ” also had another effect, which is not usually 
appreciated. The effect was that in the earlier cases after the 
Sale of Goods Act, subsection (1) rather than subsection (2) of 
section 14 was pressed into service. 

Thus in Wallis v. Russell © a girl bought at a fishmonger’s two 
nice fresh crabs for tea. ‘‘ The buyer here,” said Fitzgibbon L.J. 
in the Irish Court. of Appeal, ‘* expressly made known to the seller 
that the crabs were required for her own eating on the evening 
of the sale. ... Was the purpose thus made known a ‘ particular 
purpose ’ within the meaning of the Act ?... I find it impossible 
to exclude any purpose which is ‘made known to the seller.’ ” ““ 
Similarly, in Preist v. Last,** the plaintiff bought a hot-water 
bottle “‘ for a special case ”?” (which, however, he did not explain). 
After five days’ use the bottle burst and scalded the plaintiff’s 
wife. It was held by the Court of Appeal that a hot-water bottle 
had to be fit for the particular purpose of holding hot water. For 
“in a case,” said Cotton L.J., “ where the discussion begins with 
the fact that the description of the goods by which they were sold 
points to one particular purpose only it seems to me that the 
first requirement of the subsection is satisfied; namely, that the 
particular purpose for which the goods are required ‘should be 
made known to the seller.” ** ' 

And in Frost v. Aylesbury Dairy Co.*" the plaintiff bought milk 
for ‘* family use ” and it was held that the purpose for which the 
milk wag supplied was sufficiently made known to the sellers by 


42 The decision was followed in Morelli v. Fits dá Gibbons [1938] 2 K.B. 686, 
where the facis were substantially the same, and the court definitely dis- 
approved Vaughan Williams L.J. a doubt, w howeve: was a legitimate 
one. It u sles submitted that these decisions, as well as of Cointat v. 
Myham [1918] 2 K B. 220, constitutes the definitive over-rul of Emmertor 
v. Mathews (18638) 7 H. & N. 586 and Smith v. Baker (1878) 40 L.T 261, 
cases which show that caveat emptor might apply to the purchase of food 
sold by a dealer For a somewhat different explanation of all these casos, 
seo Benjamin, op ort., 688-0. 


46 At p. 158 


41 [1905] 1 K B. 608; followed in Jackson yv Watson [1909] 2 K B. 198. These 


cases have been the subject of an interesting controversy among American 
lawyers. See, Waite, '' Retail Responsibility and Judicial Law Making "' 
a 84 Mich.L.R. 404; Brown, ‘ The Lisbilty of Retail Dealers for 
Defective Food Products '' (1990) 28 Minn.L.R. 585; Waite, ‘‘ Reta) Respon- 
aibility—A Reply ” (1989) 28 Minn.L.R, 612. 
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ita description, i.e., it had to be fit for the particular purpose of 
“ family use.” 

Although in all these cases the seller had supplied unmerchant- 
able goods, the courts had to pray in aid the peculiar metaphysics 
of ‘ particular purpose.” And it is, perhaps, somewhat perturbing 
to think what the courts would have done or said if, for example, 
the girl had not actually eaten her crabs, ‘on the evening of the 
sale,” but for breakfast; if the hot-water bottle had broken without, 
hot water having been poured into it; or if the housewife had not 
expressly indicated that the milk she bought was intended for 
“family use.” 

With so free a manipulation of “ particular purpose,” the 
practical result of these decisions is that a seller is now under a 
duty to supply merchantable goods, whether the goods are specific 
or not or whether the buyer has seen them or nop. In other words, 
the whole distinction between sale by description and sale of 
specific goods, as far as seller’s liability in damages for defective 
quality is concerned, and with it also any significant distinction 
between subsections (1) and (2) of section 14 of the Act, have 
completely broken down. All this, it will be seen, represents but 
the classical law of warranty (enunciated as long ago as Shepherd 
v. Pybus (1842) “*), even if in somewhat different garb. And, 
whilst it does not matter by what name'the seller’s duty or liability 
is called, the abandonment of the concept. of warranty may 
constitute a certain source of danger. The danger is that by 
referring to the terms of “‘ description ’’ or ** particular purpose ”’ 
we may tend to overlook the reliance-basis of the implied warranty, 
especially in applying section 14 (2). A brief analysis of Thornett 
& Fehr v. Beers & Sons (1919) ‘* will show this clearly. The 
defendants bought some specific barrels of glue, and they were 
offered every opportunity to inspect the goods. Being pressed for 
time they merely inspected the outside of the barrels. When the 
plaintiffs sued for the price, the defendants counterclaimed on the 
ground that the glue was not merchantable quality. It was held 
by Bray J. that the buyers had ‘* examined ”’ the goods “‘ within 
the meaning of the subsection,” "° i.e., section 14 (2), so that no 
liability could be imposed. The learned judge also directed his 
attention to the question which he thought the most important, 
namely, whether the buyers having only partly relied on the 
description had thus bought “‘ by description ’’ within section 14 
(2).51 This was not, however, the right way of looking at the 
18 8 M. & G. 868; see also § 4, supra. t 
49 7 K.B. 488. 

50 At 480.- Although the decision is here criticised from the point of view of 
theory, the decision may nevertheless be regarded as correct since the buyers 
were ae ie to take risk, the price being low. In such a situation, there 
is perhaps good reason fo apply the rule of caveat vied l 

53L At 488. though the learned judge said that he left this question open, he 


assumed, and indeed had to assume, that the sale was one by description 
despite the fact that the buyer had not solely relied on the description. 


\ 
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problem. The real question was whether the buyers exercised a 
judgment of their own with regard to the quality of goods; and 
the question was not whether the sellers had described the article 
as ‘“‘glue,’? and the buyers had relied on this description. For 
this description said nothing about the merchantability of the glue. 
Furthermore, it was precisely from this point of view of whether the 
buyers had exercised a judgment of their own that the question 
of “í examination ” assumed importance. For although the buyers 
had examined the outside of the goods, they had no knowledge 
of the quality of the glue itself. Since the buyers did not have 
knowledge by acquaintance “> of the goods, there was no reason 
to exclude the warranty of quality. This, however, involves a 
further problem: supposing a seller provides full opportunity ‘of 
inspection, must the buyer actually examine the goods or run the 
risk of caveat emptor? It is submitted that mere opportunity for 
examination should make no difference to the legal duty to supply 
merchantable goods, if the seller is a dealer and thus may be 
supposed to have strperior knowledge of the goods.”? Indeed, if 
the rule were otherwise, the protection provided by the implied- 
by-law warranty of quality would become quite slender, as an 
argument of the existence of some sort of opportunity could be 
advanced in the vast majority of situations. The whole rationale 
of the implied warranty of quality is, precisely, that actual 
examination is unusual or improbable and, often enough, quite 
impractical and cumbrous. Hence, the necessity to protect the 
buyer, at least where the seller is a dealer and is therefore in a 
much better position to know the qualities or defects of the 
goods. 

. The source of danger previously referred to can now be well 
appreciated. For it is obvious that in talking about ‘‘ description ”’ 
as such the essential inquiries may easily be lost sight of. On the 
other hand, by keeping in mind the function and the rationale 
of the implied warranty, the various errors of approach (exemph- 
fied, for instance, in Bray J.’s reasoning) cannot really arise. 


10. CORDITIONE AND WARRANTEŒES. The extension of sale by 
description to certain sales of specific goods caused another difficulty 
of considerable importance. The difficulty was, as Salmond J. 
put it, whether ‘‘ the common law distinttion between a condition 
and a warranty [had] been destroyed in respect of all contractual 
descriptive statements as to specific goods sold, or [whether] some 


52 For the significance of ‘‘ knowledge by soquaintance,’’ see § 7, supra. 

53 This would seem to be the law at present, for “' examination ” now probably ` 
means actual examination of the goods themselves and not merely su 
inspection; see Benjamin, op. ort., 648n. (a); of. also Josling v. Kingsford 
(1868) 18 C.B (m.8.) 447. It uw also submitted that thie is the only acceptable 
view concerning the duty to supply merchantable goods in view of s. 84 of 
the Act under which no *‘ acceptance '' is deemed to have taken wi unless 
and until the goods are fully examined. See Benjamin, op. oit , 740 et seq. 
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descriptive statements [were] merely conditions and others merely 
warranties as at common law.” 5*4 

But this common law distinction to which the learned judge 
referred did not, in general, exist. What the common law had 
done was to call the seller’s descriptive statement as to the quality 
of goods a “‘ condition °’ where the sale was by description and 
to call it a “* warranty ’? where the sale was for specific goods.” 
In other words, the distinction between “conditions”? and 
“ warranties’? corresponded to the distinction between sale by 
description and gale of specific goods; and there was, therefore, 
no separate distinction between one, type of descriptive statement 
as to specific goods called ‘* condition’? and another type called 
“warranty.” As far as the gale of specific chattels was concerned, 
every descriptive statement amounted to a ‘‘ warranty.” It is 
true that in one case, i.e., where the specific goods proved to be 
completely worthless, would the common law speak of “ breach 
‘of condition ’’; but this terminology confused the ‘‘ condition ” 
with the quasi-contractual right of recovering the purchase-price 
where there had been a complete and total failure of consideration.**® 

Indeed, the distinction to which Sir John Salmond referred was 
thus not a nineteenth-century distinction, but one that was in fact 
first enunciated in 1917 by Bailhache J. in Harrison v. Knowles & 
Foster.°’ This is, unfortunately, the most confusing distinction 
of all, and must therefore be considered in some detail. 

In Harrison the defendants wanted to sell ships and delivered 
to the plaintiffs certain particulars which stated, inter alia, that 
the ships in question were of a dead-weight capacity of 460 tons 
each. The particulars furthermore provided that the defendants 
were not to be “accountable for errors in description.” The 
plaintiffs, relying on these particulars, bought the ships, but subse- 
quently discovered that their dead-weight capacity was only 860 
tons for each ship. They brought an action against the defendants 
to recover damages for (i) breach of condition, and (alternatively) 
(11) breach of warranty, but the learned Judge held that the mis- 
statement of the dead-weight capacity amounted to a breach of 
warranty, and not to a breach of condition; and since the defen- 
dants were not liable for *‘ errors in description,” the action on the 
warranty had to fail. The reasoning which led the learned judge 
to this conclusion was rather curious. Having stated that 
the authorities were numerous and conflictmg, Bailhache J. 
continued °°: 

54 Taylor v. Combined Buyers Ltd. (1994) N.Z.L R. 627. 
55 This has encima: o discussed; see § 5, supra. 
56 Ibid., supra or further discusmon of the condition, of. "The Contractual 

Concept of Condition "' to be published m (1958) 69 L Q.R. 

57 [1917] 2 K.B. 606; affirmed by C.A. on different grounds without disapproval of 


Bailhache J.’s reasoning: [1918] 1 K.B. 608. Nor does Harrison v. Knowles 
seem to be affected by Couohman v. Hill [1047] K.B. 554, which is discussed 


§ 12, tnfra 
58 [1017] 2 K.B. 606, at 610. 
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“I proceed, therefore, to the difficult task of deciding 
between condition and warranty, and I have come to the 
conclusion that the rule to apply is that where the subject- 
matter of the contract of sale is a specific existing chattel a 
statement as to some quality posited by or attaching to such 
chattel is a warranty, and not a condition, unless the absence 
of such quality or the possession of it to a smaller extent 
makes the thing sold different in kind from the thing as 
described in the contract. .Applying this principle here, and 

- making, I hope, full allowance for the importance of the state- 
ment about dead-weight and the serious discrepancy between 
that statement and the true fact, it seems to me that the 
difference is essentially one of degree and not of kind, and that 
the statement as to dead-weight capacity was a warranty and 
not a condition. 

“ An extreme instance of the application of the rule I have 
laid down for myself will be found in Barr v., Gibson.** An 
instance the other way will be found in Varley v. Whipp,” 
and the illustfations given by Channell J. in that case show 
the difficulty of drawing the line between conditions , and 
warranty in any given case. I am anxious to make it clear 
at the e of reiteration that I am confining my observa- 
tions to the sale of an existing chattel.” 

It must be realised that in this case the learned judge was not 
concerned with the distinction between conditions and warranties 
‘from the point of view of the buyer’s right of rejection, for rejection 
did not arise. The judge was trying to find some sort of intrinsic 
distinction between conditions and Warranties in relation to specific 
goodo, and ho boliovod that ho had found it in contrasting thc 
decisions in Barr v. Gibson and Varley v. Whipp. But the former 
decision could hardly be taken to be correct law in the later ~ 
nineteenth century, let alone correct law after section 14 (2) 
was extended to apply: to specific chattels." Furthermore, if 
Bailhache J.’s distinction is correct, Varley v. Whipp must be 
regarded as a wrong decision. The reason is that the discrepancy 
between 460 tons and 860 tons'(a discrepancy admitted to be both 
serious and important), was held to be only a difference of degree, 
and not of kind; and being a difference of degree it amounted to a 
warranty and not a condition. But if this is so, the discrepancy 
between (to return to Channell J.’s example) *? a four-year-old 
horse and a three-year-old horse could also only be a warranty 
irrespective of whether the misdescription was collateral or not. 
Similarly, the difference between the old and new machine was, 
on this reasoning, also only a breach of warranty, so that in Varley 
v. Whipp ** the sale could not have been “ conditional.” 


ze (1888) 8 M. & W. 800. 
¢® [1900] 1 Q.B. 518. 

$1 See § D, supra. 

62 Bee § 4, ibid., supra. 
e3 [1900] 1 Q.B. 518 
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The simple, yet unfortunate, explanation of the matter is that 
the two judges proceeded in their thinking from (and toward) two 
quite different directions. Whilst, on the one hand, Channel! J. 
was almost exclusively conterned with the “‘ collateral ’’ nature of 
the warranty, Bailhache J. was seeking for intrinsic differentials. 
Yet, confronted by such a divergence of approach, which line of 
reasoning is the lawyer to adopt? Is he to argue along Varley v. 
Whipp? Or to argue òn the basis of Harrison v. Knowles? “ 

Admittedly, these difficulties have no importance as far as the 
seller’s liability in damages is concerned (apart from situations 
with exception clauses bs in Harrison v. Knowles), but the con- 
fusion becomes embarrassing when there is an action for rejection. 
Thus in Taylor v. Combined Buyers, Ltd. (1924), the plaintiff 
bought a new motor-car from a dealer, which broke down after 
three months’ use. In a sut for rescission of the contract, 
Salmond J. agreed that there had been a sale by description and 
that the car was not merchantable under its description, but he 
also held that the buyer could not reject the car and recover the 
price he paid because the defect did not amount to a breach of 
condition (difference in kind) but only to a breach of warranty 
(difference of degree), Bailhache J.’s reasoning being approved of. 
and applied. 

The result of this decision is that the hopefal development that 
began with Varley v. Whipp seems to have been arrested. Although 
the sale of a specific chattel may now qualify as a sale by descrip- 
tion, it will be a sale by description without the right of rejection. 
The buyer is now, of course, in a better position with regard to 
getting damages, but damages is in these situations not a very 
satisfactory remedy.** 


#4 There is one, but very unsatisfactory, way of reconciling Varley v. Whipp 
with Harnson v. Knowles. We might go ek (1) where the buyer buys 
entirely relying on description, Varley v. tpp would apply; (2) where 
buyer sees (or can see) the goods, arrison Vv. Knowles would apply. On 
this interpretation, the word ‘condition ° would assume the further i 
of ‘‘ specific chattels which the buyer has not seen.” But would ıt be a 
‘condition '' if the buyer has only partly relied on the description? 

*5 (1924) N Z L.R. 627. 

ss Of. the previous discussion on this point, § 5, supra. In this connection, perhaps 
the following may be added. Our whole legal pean eee the right of 
rejection seems still to be embedded m &@ m The s © assumption is 
that rejection 15 a ‘‘ higher’’ remedy of which only spamng use ıs to be made 
and that, moreover, damages is a far less drastic as well as a more adaptable 
remedy. This may be true in certain types of sales, i.s., those, especially, 
where the seller inctirs considerable trouble and expense, and rejection wo 
cause a disproportionate hardship. But in the ordinary dealer-case—where a 
dealer sells goods to an o consumer—it is difficult to see why restitn- 
ton (for the defective article bought) should not be mede in land. ' More 
precisely, to allow rejection wo ae ait at least two problems, f.¢., it 
would, first, make unnecessary the difficult assessment in terms of money 
of the full extent of the defect and, second, it would also solve the blem 
of whet the buyer is to do with this defective chattel, even though he may 
recover (say) half his purchase price in damages. Furthermore, rejection 
seems the much more appropriate remedy even es regards the seller. Although 
he would here to return the full purchase-price, he would escape his liability in 


—_ 
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There is another source of difficulty. For, in the Act, a con- 
dition is “ inferentially ’’ defined as the “right of rejection,” *’ 
whereas the warranty, is more fully defined in section 62 (1) as 
‘an agreement with reference to the goods which are the subject 
of a contract of sale but collateral to the main purpose of such 
contract, ete.” Since a “f contract of sale ” ig either a sale or an 
agreement to sell,** the question naturally arises whether in the 
case of an executory agreement to sell, ¢.g., a sale by description, 
a seller’s express warranty will be treated as a warranty within 
section 62 (1) or as a sale by description within section 18.** 
Suppose A buys from B a piano, which A has never seen. A asks 
B whether the piano is all right, and B gives a special undertaking 
that it is in excellent condition. If the piano should turn out to be 
broken-down, A may nevertheless not be entitled to reject it, even 
if the piano was at the time of sale an unascertained chattel (the 
seller having several pianos). For B may argue that wherever a 
seller gives a warranty or guarantee which is, as in the above 
example, admittedly collateral (though only in form), the warranty 
comes within the definition of section 62 (1), and hence the only 
right which the buyer has is a right to damages. It is true that 
the Act also provides that a ‘* stipulation may be a condition, 
though called a warranty in the contract.” ° But the Act only 
says that a stipulation which is called, and we must presume 
wrongly called, a warranty can be treated ag a condition, not that 
a warranty which naturally falls within the definition of section 
62 (1) can be treated as a condition.” 

From all these awkward and quite unnecessary dithculties and 
dilemmas there is only one way of escape. This is the solution 
adopted by Professor Samuel Williston, the draftaman of the 
American Uniform Sales Act. In the American law, the manifold 
pitfalls have been avoided by the unbelievably simple device of 
(i) defining all of the-seller’s obligations, express or implied, with 


. And, sven more important, the return to him of the defective article 
would cause him much less hardship than having to retain ıt would cause the 
private consumer. For the seller 1s obviously in a much better position to make 
good this loss: naan a dealer) he would know much more about the 
repair of the article or he would possibly be able to throw back this 
loss upon the wholesaler or manufacturer; or he may cover himself by making 
such inevitable losses part of his over-heads. This also accords with best com- 
mercial practice ('‘ the customer is always mght’’). Agein, to allow rejection 
in these situations would eventually benefit the community at large both by 
strengthéning the protection of consumers and by redu the enormous 
economic waste that is cansed 7 the futile ciredlabion of holiy goods. 

$7 ee ue at., 175. 

as 

e E ee statutory definition of the warranty might be considered as an 
implied limitation of s. 18. But we must assume that the draftaman did 
not realise that the wo of s. 62 (1) and s. 18 to some extent collided 
with each other. See also 1 Wulliston, Sales, § 184. 

10 See s. 11 (1) (0). 

11 There aa. be another interpretation of this provision which is discussed in 
$ 13, s 
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regard to the kind or quality of goods as warranties and (ii) 
allowing for every breach of warranty a right of rejection or (if the 
title has passed) a right of rescission of the contract." In addition, 
the warranty is freed from all its ‘‘ collateral ” entanglements. As 
far as the condition is concerned, the American Act confines this 
concept to a very special role and meaning. Thus the condition 
becomes that operative fact or event which limits or qualifies either — 
the seller’s promise to deliver or the buyer’s promise to accept the 
goods." Of course, inasmuch as a buyer’s promise is conditional 
upon the seller’s compliance with the warranty, the concepts of 
condition and warranty completely overlap, at any rate as regards 
their practical effect. But their entirely different functions still 
remain observably distinct and none of the obscurantist distinctions 
can arise as in English law. In brief, both the underlying theory 
and the terminology of the American Act are exceedingly precise 
and the whole conceptual framework constitutes a tremendous gain, 
if only for the sake of clarity. It is true that American lawyers, in 
spite of the general excellence of their Act, have experienced some 
important difficulties in its application ; but these are essentially 
difficulties of policy, ie., of the different policies that ought to be 
applied in different sales-situations.’"* They are not difficulties 
created by the gross inefficiency of concepts. ’** 

Finally, the following problem deserves some further specula- 
tion. The question must be asked how Sir Mackenzie Chalmers 


72 9. 12 of the American Act defines the warranty as follows: '' Any affirmation 
of fact or any promise by the seller relating to the goods ıs an express 
warranty if the natura] tendency of such affirmation or promise ıs to induce 
the buyer to purchgse the goods, and if the buyer purchases the goods relying 
thereon. No affirmation of the value of the goods, nor any statement purport- 
ing to be a statement of the seller's intention only, shall be e warranty.” 
This wide definition of warranty, coupled with the fact that the goods can 
be rejected under the American for breach of warranty, whether the air 
are o or not, made s. 14 of the American Act (here identical to s. of 
the 8.G.A ) quite redundant. In the new American Draft Commercial Code, 
‘‘ description ” is treated as an reas warranty. See further (1048) 57 Y.L.J. 
1865 et seq.; Honnold, "The Buyer's ht of Rejection:. A Study in the 
Impact of tion upon a Commercial blem '’ (1949) 97 Univ. of Penns. 
L.K. 457, esp. at 460, n. 17; ses also 1 Williston, Sales, $$ 178 et seq. 

78 Gee s. 60 of the American Act; 8 Williston, Sales, § 608. Under s. 69 the 
buyer had to elect between the right of rejecjion and damages or rescismon 
without damages. This anomaly will be abolished in the new American 
Commerelal Code. 

T Bee Williston'’s remarks, 1 Williston, Sales, §§ 179, 180. 

™ For a discussion of these difficulties, see old, op. ovf.; also Eno, ‘' Price 
Movements and Unstated Objections '’ (1985) 44 Yale L.J. 788. 

786 Nevertheless, Professor Karl N. Llewellyn has said: “ I think it can be 
shown that the lish warranty-condition set-up can be and often ıs used 
to evade many of more unfortunate consequences with materially more 
efficiency than 1s ours by the accepted concepts of our actas,” "On Warren 
of Quality, and Gociety ' (1986) 86 Columbia L.R. 690, at 781. It is sper | 
cant, however, that Professor Llewellyn, the draftsman of the sales-provisions 
of the new American Commercial Code, in this respect retained the Wla- 
ton tradition. The confusion of the English law, as he put it to me ın private 
conversation, 1s too high s price to pay for its other urties. 

Téa Cf. my article, ‘' The Logical Status of a Legal Prinaple *’ (1958) 20 U. of 
Chicago L.R. 181, at 201-2 


- whereas the term 
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could have left the warranty and condition in so unsatisfactory a 
state. Was he not aware of the various complications that were 
bound inevitably to arise? The explanation would lie in Chalmers’ 
annotation "’ to the effect that the new statutory term ‘* condi- 
tion’? is equivalent to the old term ‘‘ dependent covenant,”’ 
“warranty ” is equivalent to the old ‘‘ indepen- 
_ dent covenant.’? And ‘‘ [now] the term ‘dependent promise’ 
appears to be merged in the wider term ‘ condition precedent.’ ’’ 7* 
But this whole statement is utterly misleading. In the first place, 
it is wrong to say that the term ‘“‘ dependent promise ” has become 
merged in the term ‘“‘ condition precedent.” The condition prece- 
dent only makes the promise dependent and is not itself a promise. 
Of course, we can say that a promisor has not performed a condi- 
tion, but in this sense the word ‘‘ condition ” is used in the sense 
of promise and not dependent promise. One cannot perform a 
‘ dependent promise’’; the performance of one’s promise can, 
however, be dependent upon a certain fact or event, e.g., the 
performance of the other party’s promise.” 

Again, the annotation also shows that Chalmers misconceived 
the whole relevance of the doctrine of the dependency and indepen- 
dency of covenants in relation to the law of sales. The basic 
purpose of this doctrine, very briefly, was to avoid a forfeiture 
through the operation of a condition precedent.*° Thus where one 
party’s promise was on the face of it dependent or conditional upon 
full performance by the other, and where the latter had not fully 
performed his contract but had in the course of it conferred an 
enduring benefit upon the former (¢.g., by erecting a building or 
by carrying freight), the courts would construe the promise as 
“ independent,” i.e., they would in effect reconstrue the promise to 


avoid the unjust consequence of one, party receiving a substantial >- ` 


benefit for nothing. 

But it is clear that this particular injustice could not arise in 
the sale of goods, simply because the buyer could, or'could be 
made to, return the benefit (t.c., the goods) received. Neverthe- 
leas, the advent of Street v. Blay,"’ that is, the rule that the buyer 
could not reject specific goods, also led to the idea that “ the 
vendee having been thus benefited by the partial execution of the 
contract, and because the proprietor of the thing sold [could not] 
treat the failure as a condition broken... must have recourse to 


TT Ohalmers, op. cit., 244-8. 

78 Ibid., A24. 

1? Of. Professor Goble's valuable note,, '' Dependent Contracts " (1027) 22 
Dhnow L.R. 299; see also 1 Williston, Sales, § 180, n. 8. 

8° This development began with Boone v. Eyro (1779) 1 H.BI. 278n. It muss 
be pointed out, however, that I am here stressing only one aspect of the 
doctrine of dependency and independency of covenants. It played a many- 
sided and vital part in the developmen’ of our contract law and its confused 
history stretches from the seventeenth to the nineteenth century. , It cannot, 
unfortunately, be discussed here any further. 

21 (1881) 2 B. & Ad. 456; see § 5, supra. 
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an action for damages in respect of the breach of warranty.” * In 
other words, there emerged a distinction between conditions and 
warranties which somewhat corresponded to, but was by no means 
identical with, the much older and functionally very different 
distinction between dependent and independent promises. Even 
s0, however, the similarity of these distinctions was strictly con- 
fined to the sale of specific goods because of the non-rejection rule 
of Street v. Blay: Only in this situation was it true to say that 
the buyer’s promise to accept (and pay for) the goods was not 
conditional or dependent upon the seller’s icompliance with the 
warranty; not being so conditional, the only redress the buyer had 
for breach of warranty was to sue in damages. But as far as the 
sale by description ‘was concerned, the non-rejection rule did not 
apply, so that tHe buyer’s promise remained conditional or depen- 
dent upon full compliance with the warranty, and the above 
distinction between condition and warranty became inapplicable as 
well as inappropriate.*? Unfortunately, Chalmers did not see this. 
He generalised the condition-warranty distinction to fit the 
dependent-independent covenant distinction. To dq‘ this, he trans- 
formed the meaning of condition from a qualification of the buyer’s 
promise to accept the goods into an obligation of the seller to give 
merchantable. or ** described ’’ goods coupled with the buyer’s right 
of rejection. And he changed the meaning of warranty from the 
seller’s express or implied duty to supply merchantable goods to the 
meaning of an express ‘‘ collateral promise ’’ or “‘ undertaking.” * 
Once this inelegant and unnecessary step was taken, the condition 
naturally appeared a superior creature in-comparison with what 
was merely a collateral warranty. 


11. Toe Warranty AND, INNOCENT MISREPRESENTATION.4 A 
few words need now be said about the exact relationship between 
warranty and innocent misrepresentation. In this connection, the 
first question is whether the equitable action of innocent misrepre- 
sentation has any application at all to sale of goods. This problem 
seems to have been fully discussed in only one case, namely, 
Riddijord v. Warren (1902),"* where the New Zealand High Court 
reviewed the older textbooks and came to the conclusion that 
innocent misrepresentation was outside the scope of sale of goods. 
This view was based on certain provisions in the Sale of Goods Act. 
` Thus, according to section 58 (i), a buyer is not entitled to reject 
the goods ‘“‘ by reason only of” a breach of warranty, the word 
“ only ”? being inserted to allow the buyer to reject the goods if 


62 Per Willams J. in Behn v. Burness (1968) 8 B. & B. 751, at 785. 

82 See also § 6, supra. 

84 Chalmers, op. at., 225. 

s: For an uluminating general analysis, seo Williston, '' Inability for Honest 
Misrepresentation °” (1918) 24 Harvard L.R. 415. 

se 90 N.Z.L.B. 672. 
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_there is ‘‘ some other invalidating cause.” But ‘‘ some other 
invalidating cause ” does not, on the face of it, include equitable 
causes, as in section 61 (2) only those rules are saved which form 
part of the common law. In short, it was the court’s considered 
view "’ that Chalmers had by section 62 (1) expressly excluded the 
equitable action. Indeed, the same view was held by Benjamin.** 

On the other hand, it was either said or implied in other 
decisions ** that the equitable action would be applicable to sale 
of goods, at any rate to an executory sale by description.*® And in 
the more recent case of Leaf v. International Galleries,*' the equit- 
able action was actually entertained for the rescission of a sale of 
a specific chattel. The facts were that the plaintiff in 1944 bought 
& painting which the sellers represented as a Constable. In 1949 
he discovered it to be a fake and sued: for the rescission of the 
contract and the return of the purchase price. The county court 
gave Judgment for defendants, on the ground that the action was 
unavailable where the contract had been executed. On appeal, this 
judgment was upheld but on a very different ground: even 
assuming the remedy to be applicable to an executed sale, it was 
held not to have been exercised within a reasonable time.*? 
‘ [Although] rescission,” said Denning L.J., “ may in some cases 
be a proper remedy, it is to be remembered that an innocent 
misrepresentation is much less potent than a breach of condition; 
and a claim to rescission for innocent misrepresentation must at 
any rate be barred when a right to reject for breach of condition is 
barred.” A condition is a term of the contract of a most material 
character, and if a claim to reject on that account is barred, it 
seems to me a fortiori that a claim to rescission on the ground of 
innocent misrepresentation is also barred. So, assuming that a 
contract for the sale of goods may be rescinded in a proper case for 
innocent misrepresentation, the claim is barred in this case for the 
self-same reason ag a right to reject is barred.” * 

But what, it may respectfully be asked, is a proper case for 
the action of innocent misrepresentation? If, on principle, rejec- 
tion is barred in the absence of a breach of condition, what possible 


87 Bes ibid., especially at 579. 

88 Op. at., at 427. 

se Haren v. Knowles [1918] 1 K.B. 608, at 600-10; Lever Bros. v. Bell [1981 1] 
1 K.B. 557, at 588; Bell v. Lever Bros. [1982 ALO. 161, at 224; Mao 
v. Royal Bank of Canada [1984] A.O. 468, at 475; and see for further discus- 
sion 8 Williston, Sales, §§ 682 st seq. 

80 Thus m Helbu: v. Buokleton [1018] AO. 80, at 51, Lord Moulton made it 
clear that his restrictive views abont innocent imusrepresentation were confined 
ee ee ere description ; 
as to this case, eco § 2, supra. 

#1 [1050] 3 K.B. 86; 1960] 1 All E.R. 698. 

»2 See especially per L.J. at 00; 1 All E.R. at 605. 

®3 The learned judge had y held ‘that Leaf's right to reject for breach of 
condition was barred under the cambined effect of ss. 11 (1) (c) and 88 of the 


8.G.A. 
s4 [1050] 2 K.B. at 90-1; [1050] 1 All E.R. at 605, 
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room is there for a right to reject on the ground of innocent 
misrepresentation? If a seller’s representation is regarded as a term 
of the contract, the question of rejection can only depend upon 
whether that term is “‘ according to our terminology, either a con- 
dition or a warranty.’’** It follows that the applicability of the 
equitable action can only then arise when the representation is not 
a term of the contract °*; but to. say this is to reveal a strange 
absurdity. For an innocent misrepresentation which is not a term 
of the contract will give rise to a right of rescission or a right to 
reject the goods,’’ while the same misrepresentation, if treated as 
a term of the contract, may often only be a warranty and thus give 
rise to a liability in damages alone. The equitable action, more- 
over, does not only permit rescission but also includes the right to 
an “‘ indemnity ” °* as part of the restitutio tn integrum; and it is 
therefore quite clear that it certainly is a superior remedy. But, 
then, the immediate and exciting question is, why has the action 
practically never been used in the law of sale of goods? 

To answer this, however, requires some discussion. To begin with, 
let us briefly examine the decision in Redgrave v. Hurd (1881) ™ 
the classical illustration of innocent misrepresentation in the sale 
of land. The parties agreed for the purchase of a house together 

with the goodwill of a business. In the course of negotiation, the 
` vendor innocently misrepresented the annual profits of that busi- 
ness, which misrepresentation, it will be noticed, was not a term 
of the contract, nor could it be added to it by virtue of the parol 
evidence rule. The buyer, therefore, could not bring an action on 
the contract, but had to rely on an independent course of action to 
obtain the rescission of the contract. While Redgrave v. Hurd is 
a typical example of what may happen in the sale of land, a rather 
different situation arises in the sale of goods. The reason is that 
the law of warranty changed the law of sale of goods, as compared 
with the sale of land, in the following three important respects. 
In the first place, the implied-by-law warranty of quality and 
fitness has limited the rule of caveat emptor to a considerable 
extent, whereas in the sale of land the rule of caveat emptor has 
remained supreme since (in the well-known phrase) ‘ fraud apart, 
there is no law against [selling] a tumble-down house.’?* Hence, | 
a vendor of land has no other duty than to convey the “land ” 
which is the expressly stated subject-matter of the contract; the 
vendor of goods, on the other hand, is under an additional duty to 


»s Thid., at 89. 

se Cf. Oheshire and Fifoot, Law of Contracts (2nd ed.) 202. 

87 Abrams S.8. Ca. v. Westoille Shipping Co. [1923] A.O. 778, at 781-9. 

*§ The theoretical distinction between an indemnity in equity and damages at 
common law is, of course, well known, but the distinction is neither really 


con nor often of any eee significance; of. Whittington v. Seale- 
ste Has (1900) 82 L T. 49; 18 T.L.R. 181. 
#8 20 Ch.D. 1 


1*Robbins v. Jones (1863) 15 O.B.(m 8.) 221, at 240. See on all this, Glanville 
L. Wiliams, ‘ The Duty of Non-Occupiers "' (1042) 5 M.L.R. 194. 
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supply merchantable goods. In the second place, the implied 
warranty of quality and fitness has also virtually broken down the 
parol evidence rule: of this section 14 (1) is an obvious example, 
for parol evidence that the buyer indicated the “‘ particular pur- 
pose ” is patently essential to make the subsection apply, however 
written the contract otherwise may be.” And even more generally, 
parol evidence of a seller’s express guarantee of quality becomes 
rather unnecessary and out of place, because the appropriate 
warranty is in any case implied. In the third place, where the 
seller makes a misrepresentation about the goods, the descriptive 
statement will amount to (at least) a warranty, whether or not it 
is also regarded as a term of the contract. For as we have already 
seen, not only a representation forming part of the contract is a 
warranty, but a representation inducing the formation of the 
contract, t.e., inducing the buyer to buy or to accept the offer, 
amounts to a warranty as well.* Moreover, it follows from all this 
that the sharp distinction between “‘ negotiation ” and “‘ contract,” 
so prevalent in the sale of land, does not exist at all in the sale of 
goods, for the warranty neatly ‘and efficiently cuts across it. 
Whilst, as regards land, the action of innocent misrepresentation is 
the only protection the buyer has for a misrepresentation during 
the course of negotiation inducing him to buy, in the case of 
goods the‘seller is made liable in damages (subject to the operation 
of caveat emptor), and will also be compelled to take back the 
goods (subject to the operation of the doctrine in Street v. Blay) 
for any innocent or negligent misrepregentation concerning the kind 
or quality of the goods. However, this liability for innocent 
misrepresentation appeared in the: common law under rather 
different names: it was referred to either as breach of warranty, 
or as breach of condition, or as breach of contract of sale by 
description. And the existence of this liability was also hidden 
behind a body of superimposed distinctions, i.e., the distinction 
between sale of specific chattels and sale by description and that 
between conditions and warranties which have all been previously 
discussed.‘ 

The conclusion is that the weighty controversy about the 
applicability of the equitable action is quite beside the point. 
Since the common law had in fact established liability for innocent 
misrepresentation,® there was no gap which equity could fill. 


2 A recent, and indeed extreme, example of the break-down of the rule is 
Couchman v. Hill [1047] K B. 554, which ıs discussed, § 12, infre. 

3 Boe § 2, supra. 

4 Beo §§ 4, 6,10, supra. 

5 That this hag not been generally realised can be seen from Lord Mozlton’s 
famous statement in Helbu vV. Buckleton [1918] A.C. 80, at 51: ‘‘It is... 
of the greatest importance that this House should maintain in its full 
integrity the principle that a person is not liable in damages for an innocent 
misrepresentation, no matter ın what way or under what form the attack is 
made.” 


Vor 16 . 18 


; 
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Indeed, the whole controversy merely reminds one of the good 
Monsieur Jourdain—who discovered rather late in life that he had 


always been talking prose. 


12. Toe Prosuew or Bannerman v. Waite. There is one 
decision which has stood somewhat outside the main current of 
events, but a discussion of which seems both important and appro- 
priate. The decision is that in Bannerman v. White (1861) * where 
the defendants bought a large quantity of hops. But before they 
accepted the plaintiffs’ offer, they had inquired whether sulphur 
bad been used in the treatment of the hops, adding that if it 
had they would not even ask the price. Although the plaintiffs 
answered (in the presence of six witnesses) that no sulphur had 
been used at all it was later discovered that some had been used, 
though only in the cultivation of five out of 800 acres. After 
delivery, the buyers resisted an action for the price on the plea 
of non-assumpsit.’ On these facts, Erle C.J. gave judgment for 
the buyers, saying, inter alia: ‘‘ The undertaking [1.e., the sellers’ 
representation that no sulphur had been used] was a preliminary 
stipulation; and if it had not been given the defendants would not 
have gone on with the treaty which resulted in the sale. In this 
sense it was a condition upon which the defendants contracted.” * 
And he further said: *‘. . . the intention appears that the contract 
should be null if sulphur had been used.” ° 


Now counsel for the plaintiffs had strenuously argued that, the 
hops having been delivered to the buyers, property had passed to 
them, and that they could no longer reject the goods, or resist an 
action for the price, because of the doctrine in Street v. Biay.** — 
And so impressed, it would seem, was the learned judge by this 
contention—whicb, on the face of it, seemed conclusive in favour 
of the sellers,—that he avoided disposing of it in detail. Instead, 
he déveloped a novel line of reasoning in which “ contractual 
intention ’? became the vital test. Although the principle that 
emerges from Bannerman v. White looks like yet another device to 
escape the consequences of Street v. Blay,™ it also contains some 
wider and more far-reaching implications. In the first place, every 
transaction might be dealt with in accordance with the rather 
arbitrary and elusive canon of ‘“‘intention.’’ Especially, for 
example, where the seller gives a warranty collateral in form, his 


¢ 10 C.B (m.8.) 844. 

T Of. this decision with Dawson v Colles (1851) 10 O.B. 528 where the buyer 
hed similarly pleaded non-assoumpsit which, however, was held to be an argu- 
mentative traverse. 

8: 10 O.B.(9.8.) 844, at 860 

® Ibid. 

10 Bee § 5, supra. 

11 From this point of view, the decision 1s closely connected with the develo 
that led to the extenmon of sale by description which we have ce 
discussed at length, see §§ 6, 9, supra. 
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statement might easily be regarded as the basis upon which the 
buyer makes the contract. In other words, the collateral warranty, 
while merely giving rise to an action in damages under section 62 
(1), could thus be transformed into the most potent right of 
rejection under the principle of Bannerman v. White. In the 
second place, this type of reasoning would, in effect, make nonsense 
of the whole structure of the law as developed in the nineteenth 
century and as embodied in the Sale of Goods Act. For there 
would be little point in talking about ‘‘ warranties”’ or “‘ con- 
ditions,” or ‘‘ sale by description,” or “‘ sale of specific chattels,’’ 
since everything could in final analysis be reduced to the notion 
of ‘contractual intention.” The trouble, however, is that’ 
«c intention,” or what the judges consider to be this “ intention,” 
is unpredictable indeed. The recent case of Couchman v. Hil |} 
provides a ‘striking illustration. The plaintiff purchased at an 
auction sale a heifer described as ‘‘ unserved.”? The printed 
contract contained the usual auctioneer’s exception clauses, i.e., 
that the sellers would on no account be liable in damages and that 
. the goods must be taken ‘‘ subject to all faults or errors of 
description.” At the sale, however, the defendant had asked the 
auctioneer and the seller whether they would confirm that the heifer 
was really ‘ unserved,’’ and they in fact did so. But the heifer 
turned out to be in calf and died as a result of it. In an action 
for damages for breach of contract the Court of Appeal overruled 
the county court and gave judgment for the plaintiff. Scott L.J. 
fonnd in the jndgment nf the ennnty rent an “ imphirit finding 
that it was not the intention of the parties to exclude the stipula- 
tion,” 1? i.e., the special verbal confirmation. The learned judge 
continued “*: ‘*f There was a good deal of discussion as to whether 
the description ‘ unserved ’ constituted a warranty or a condition. 
I have, in what I have said so far, deliberately refrained from 
expressing a view thereon, but as a matter of law, I think every 
item of description which constitutes a substantial ingredient in 
the ‘identity ’ of the thing sold is a condition’ .. . I think there 
was here an unqualified oral condition, the breach of which the 


12 [1047] K.B. 554. 

13 [1947] K.B at 559. 

14 Ibid. Although Bannerman v. White was not expressly referred to in the 
judgment, the decision was cited before ths court; | it is obvious that 
1ta Teasoning was not only followed but deed extended. For whereas 
Bannerman was a sale by description, at any rate in its extended sense, 
Couchman was the tale of a o chattel Had the heifer lrved, jhe buyer 
would undoubtedly have been entitled to reject ıt, even in spite of the very 
broad exception ciauses. 

18 This is broadly in accord with Bailhache J.’s distinction m Harrison v. 
Knowles [1917] 2 K.B. 606, at 610, between differences in kind (conditions) 
and differences of degree (warranties) with regard to the sale of specific 
goods. The only question is whether the difference between an ‘* unserved "’ 
and a pregnant heifer is a difference in kind. See also $ 10, supra. 


196 ` THE MODERN LAW REVIEW Vor 16 


plaintiff was entitled to treat as a breach of warranty and recover 
the damages claimed.’’ ** 

The practical problem, however, is when does a statement 
between the parties become so “‘ overriding °? as to show the 
“ contractual intention ”?” upon the basis of which the parties can 
be said to have agreed, and indeed agreed irrespectively of the 
written words the contract may contain? Is it to be of importance 
that the seller makes his statement in the presence of six witnesses 
(as in Bannerman v. White), or whether the buyer requests a 
special confirmation (as in Couchman v. HW)? | 

In the light of these decisions, the provision in section 11 (1) 
(b), namely that a “‘ stipulation may be a condition, though called 
a warranty in the contract,” assumes renewed significance. For 
every stipulation might be an ‘‘ ovesriding condition,” if the court 
holds it was so “* intended.” 


18. Summary. Because of the diversity of the points and 
problems previously discussed, it may be useful to state very 
briefly the main conclusions here arrived at. 

1. The law of sale of goods is obviously in very great confusion 
and has no consistency whatever. In its present state, the 
law provides for one and the same fact-situation different 
legal principles giving rise to different legal consequencés. 
By applying the appropriate conceptual permutations, we 
may arrive at any result: we wish. 

2. As regards the nineteenth-century development, the core of 
the confusion can be traced back to the legacy of Barr v. 
Gibson (1888) ** und to the doctrine in Street v. Blay 
(1886).*° These decisions obscured the simple and straight- 
forward paths along which the common law could and should 
have travelled. Nor did the Sale of Goods Act, 1898, do 
anything by way of real clarification. Indeed, the draftsman 


16 Tt is submitted that the real ratio deodends should be sought in Soot} L.J.’s 
final paragraph of his ps [1947] 2 K.B. at 559, where he protested. 
against the O86 by suctioneers of the broad exception clauses in their printed 
contracts. ‘' The printed condition that the vendor will take no responmbility 
for errors of description of things or animals specifically offered for sale on 
inspection is reasonable for visible defects, but for quahties or attributes 
which are invisible 16 is not reasonable. It may well become a mere tra 
for the unwary.'’ In other words, the decision really represents a eae 
judicial effort to ensure a fair exchange between the parties whatever the 
actual terms of the contract may be. From this point of view, the whole 
treatment of exception clauses in English contract law needs turther study 
and clartfication. What we may discover is a new fee of public policy 
Legtri freedom of contract and insisting upon sellers giving real, and not 
merely illusory, value for their P : 

Another question 1s how the decision in Couchman v. Hil] can be squared 
with the l evidence rule. It is submitted that the only tenable explana- 
uon of it is to regard the prmted document (to use the terminology of 
American Restatement of Contracts § § 228, 220) as a “ non-integrated "” 
contract. - 

18 8 H. & W. 890 

19 9 B, & Ad, 458. 
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merely perpetuated several unnecessary distinctions and, 
furthermore, added many difficulties of construction of his 
own. 

8. To understand the law of sale of goods, the law of warranty 
must first be grasped, especially the question as to what 
may constitute a warranty. Thus it has been shown that 
a warrenty may be either a promise or a representation; 
that when the warranty is a representation its basis is the 
buyer’s justified reliance; and that it is completely unim- 
portant whether a warranty is ‘‘ collateral ” or not. 

4. Once the functions of the warranty are fully understood, the © 
dificult problems concerning ‘‘ sale by description ” as well 
as ‘‘innocent misrepresentation’’ fall into perspective. 
Furthermore, the distinction between the sale of a specific 
chattel and the sale by description is seen as both logically 
and legally untenable. It has in fact already largely broken 
down. 

5. The many meanings which “ condition ”?” has acquired are 
almost all confusing. Its real meaning should be one and 
only one, f.e., an operative fact or event upon which the 
performance of the (buyer’s) promise (to pay or accept the 
goods) depends. In short, “‘ condition ’’ should no longer 
mean ‘‘ stipulation,” or ‘‘ promise,” or ‘‘ total failure of 


consideration,’’ or ‘' difference in kind.’’ Nor should it 
constitute a superior creature in contra-distinction to the 
warranty. i 


R. Needed ahnve alle a thnrongh revision of tho Salo of Coodo 
Act with respect to the defective quality provisions. 


SAMUEL J. STOLJAR.* 


(Concluded) 


* IL.W.(lond), author of articles in English and American law journals. 


STATUTES 


THe DEFAMATION ACT, 1952 


(A) The Period of Gestation 
The Parliamentary history of this Act, which came in 
operation on November 80, 1952, began in 1988 when a private 
member’s Law of Libel Amendment Bill was withdrawn after an 
assurance had been given by the then Attorney-General (Sir 
Donald Somervell), that a committee would be established to con- 
sider the law of defamation.! This committee, under the chairman- 
ship of Lord Porter, was appointed in 1989, but the outbreak of 
war interrupted its work and consequently its report was not 

published until 1948.” l 

The post-war Labour Government was on several occasions 
pressed to introduce legislation which would implement the com- 
mittee’s recommendations, but the legislative programme was over- 
burdened with other projects.? Moreover, amendment of the law 
of defamation became coupled, in some minds, with the desirability 
of the establishment of a Press Council * which had been recom- 
mended by the Royal Commission on the Press and unanimously 
approved by a motion of the House of Commons in 1949. 

Nine days after the Attorney-General of the Conservative 
Government, which was returned to power in October, 1951, had 
replied negatively to members’ questions asking for legislation to 
amend the law of defamation,’ Mr. Harold Lever, a Labour Member 
of Parliament, was successful in the private members’ ballot and 
introduced his Defamation (Amendment) Bil.’ Its passage through 
Parliament was by no means uneventful and only Government 
support, together with the dropping of some of its more provocative 
provisions, saved the measure from total wreck. 


(B) The Provisions of the Act 


With several minor exceptions, the provisions of the Act follow 
closely the amendments of the substantive law recommended 


1 848 H.C.Deb., at 576. It is mteresting to observe that the Bill had been 
hp Ret by the Empire Press Union on whose behalf Mr. Valentine Holmes 
had the most important clauses; see Mr. Richard O’Sullrvan's criticisms 
in 75 L.J., at p. 440. Of the Lever Bill, Mr. Dennis Lloyd has acutely 
observed, '** Not unnaturally, the new Bull has been ted with acclamation 
by the press, as though a new age of liberation had dawned.’’ Ourrent Legal 
Problems (1052) 168, at p. 188. 

Cmd., 7586; see Mr. B, fa Williams’ critical analysis in 12 M.L.B., at p. 217. 
457 H.O.Deb. 518; 468 H.O.Deb. 474. 

471 H.O.Deb. 290; 487 H.O.Deb. 875; sce also 18 M.L.R., at p. 858. 

494 H.C.Deb. 108. 


198 


APL 1958 STATUTES 199 


by the Porter Committee." These will now be severally 
noted. 


(i) ‘ Unintentional Defamation ” 

The principal criticism of the old law, voiced by newspapers 
and authors, was that defendants were frequently mulcted in 
damages by gold-digging plaintiffs for libels which had been pub- 
lished quite innocently. Such legalised blackmail may in fact 
have occurred from time to time, though undoubtedly the news- 
papers have always overstated the extent of their victimisation. 
That such blackmail was theoretically possible followed from the 
common law conception that the test of defamation was not 
subjective but objective: i.e., ‘* Did the publication tend to lower 
the plaintiff's reputation in the estimation of ‘right thinking 
members of society generally?” The defendant’s motives, inten- 
tion or knowledge were irrelevant in determining whether, as a 
matter of law’ and fact the publication could be, and was, 
defamatory of the plaintiff. The high-water mark of the objective 
doctrine was reached in the celebrated trilogy of cases, Hulton v. 
Jones [19]0] A.C. 20; Newstead v. London Eapress [1940] 1 K.B. 
877 and Cassidy v. Daily Mirror [1929] 2 K.B. 881, and it is the 
purpose of section 4 of the Act to modify the law enshrined therein. 

It must be emphasised at the outset that section 4 (5) limits 
the scope of section 4 to two types of “ unintentional defamation,”’ 
viz.: (a). Words defamatory on the face of them which the publisher 
did not intend to publish of and concerning the plaintiff and where 
hu Wd uul huuw of Cucumslonces by virtuo of which thoy might 
be understood to refer to the plaintiff. 

This category is designed to cover such libellous statements as 
founded the actions in the Hulton and Newstead Cases. 

(b) Words not defamatory on the face of them, and where the 
publisher did not know of circumstances by virtue of which they 
might be understood to be defamatory of the plaintiff. Here the 
legislature seems to have had in mind such situations as arose in 
the Cassidy Case., 

In both of these categories of unintentional defamation the 
publisher must satisfy the court that he, or his servant or agent, 
exercised all reasonable care in relation to the publication 
(section 4 (5)).* Accordingly, many examples could be given of 
what might loosely be described as ‘‘ unintentional defamation ”’ 
but which would not be covered by the terms of section 4. During 
the Committee stage of the Bill it was suggested that if a newspaper 


T The Committee's proposals had already been effected by the Rules 
Committee of the kani sce R.B.C. Orders, 19, rr. 6 (2), and 224; 
81, rr. la, and 13. 

members of the Porter Committes thonght this onus of proving reasonable 
would wegh the scales unduly against the defendant ın jury actions, 


3 
È 
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illustrated an article entitled ‘‘ Unchaperoned Holidays” by a 
photograph of a man and woman bicycling together, and it turned 
out that they were married to different parties—their pictures having 
been sent separately to the newspaper in connection with a photo- 
graphic competition—then the publication would not be protected - 
by the section since it would be ousted by the obvious negligence of 
the publisher in using the photographs without further inquiry. . 

Assuming that the alleged defamation does come within one 
of the two specified categories, the defendant is empowered by 
section 4 (i) to “ make an‘offer of amends ” to the plaintiff. This 
procedure consists of (i) stating that the offer is made for the 
purpose of section 4,° and (ii) accompanying the statement by an 
' affidavit specifying the facts relied on by the defendant as showing 
that the words were published innocently (subsection (2) ). 

If the plaintiff accepts the offer, the defendant must in all cases 
publish a suitable correction and apology, and in appropriate cases 
he must inform persons to whom copies containing the defamatory 
words have been distributed that the words are alleged to be 
defamatory of the plaintiff (subsection (8). Disputes as to the 
form or carrying out of the offer may be referred to the High Court 
and, in any event, the court is empowered to make the defendant 
indemnity the plaintiff in respect of ‘‘ expenses reasonably incurred . 
or to be incurred by that party in consequence of the publication 
in question’? (subsection (4)). It should be emphasised that 
acceptance of the offer of amends bars the plaintiff from bringing an 
action for general or special damages in respect of the defamation. 

If the plaintiff refuses the offer, then in any subsequent pro- 
ceedings against him in respect of the publication, the defendant 
may plead the offer in defence. In such a case the defendant must: 

. (i) Limit his evidence to evidence of facts specified in the 
affidavit, which he will have sent to the plaintiff when making the 
offer (subsection (2) ), and 

(ii) Prove that the words complained of were published 
‘‘ innocently ” as defined by subsection (5), and 

(iii) Prove that the actual author was not actuated by malice in 
writing the words if he has published words of which he is not 
himself the author (subsection (6) ), and 

(iv) Prove that the offer was made as soon as practicable after 
the defendant received notice that the words were or might be 
defamatory of the plaintiff and has not been withdrawn (sub- 
section 1 (b) ). 

Section 4 is probably the most far-reaching measure in the 
Act and it will be interesting to see to what extent newspapers 


* In order to Ee las an offer made under this section, which may afford a 
eras defence, an offer ın mitigation of damages under the Libel Act, 
1848, s. 2. ; 
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and other ‘‘‘ unintentional defamers’” take advantage of its 
provisions.*° 


(ii) Asstmilation of Libel and Slander 

Parliament has followed the Porter Committee (with the 
exceptions of Mr. R. O’Sullivan Q.C., and Professor E. C. S. Wade), 
in refusing to assimilate in toto the law relating to libel and slander 
although there is no such distinction in Scotland, two states of 
Australia, or certain of the Canadian provinces. Assimilation was 
recommended by the 1848 Select Committee of the House of Lords 
and it was urged without success in the Lords during the Committee 
stage of the Lever Bill. l 

The majority of modern critics of the prevailing distinction in 
English law between libel and slander follow Sir William Holdsworth 
im condemning it as an historical anomaly which should long since 
have been removed by the legislature." The effect of sections 1 
and 2 of the Lever Act however, is to re-define the boundaries of 
libel and slander first by adding a further category’ to the list 
of slanders which by exception are actionable per se, and secondly 
by modifying an existing category which had almost been judicially 
delimited out of existence. 


(a) Radio and Television 


In spite of its fortuitous historical development, the common law 
distinction between libel and slander, i.e., the permanence or 
impermanence of the publication, originally provided a rough but 
practical guide to the likelihood of damage ensuing to the defamed. 
If the defamatory words were merely spoken, it was unlikely that 
they would be heard by many people and therefore the plaintiff 
ought to prove his damage. The advent of radio and later of 
television has made nonsense of this distinction. 

The text-writers had argued that whether a broadcast defama- 
tory statement constituted libel or slander would depend on 
whether or not the broadcast was scripted. Against this view was 
the Commonwealth precedent of Meldrum -v. Australia Broad- 
casting Co. [1982] V.L.R. 425, which held all defamatory broad- 
cast statements to be prima facie slander. The doubt is now 
settled by section 1 of the Act which provides that “‘. .. the 
broadcasting of words by means of wireless telegraphy shall be 
treated as publication in a permanent form.” This must be 
Tead in conjunction with section 16 which defines ‘‘ words ” as 


10 Tt is noteworthy that the 1848 Committee of the Houses of Lords rejected the 
suggestion of a defence of apology for unintentional defamation on tho ground 
that is would be ‘‘ quite inconsistent with safety to private character.’’ 
Tempora mutaniur. . . ? 

11 VoL 8, H.8.L., at p. 878. Cf. Professor Glanville Williams who sees the chief 
anomaly im the results rather than the form of actions for defamation. He 
would tackle the problem from the point of view of the proper damages, if 
any, to be awarded in both categories of defamation. Yol. 21, Journal of 
Comparativo Legislation (1989) 161, at p. 188. 
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including ‘‘ pictures, visual images, gestures, and other methods of 
signifying meaning.” Therefore any defamatory matter which is 
disseminated by sound or television is libellous and ew hypothesi 
actionable per se. 

Subsections 8 and 4 of section 16 define the expression “‘ broad- 
casting by means of wireless telegraphy ” by reference to the Wire- 
less Telegraphy Act, 1949, and the Telegraph Act, 1868, and 
thereby exclude, for example, radio police-cars and taxis. 

Having placed the emanations of broadcasting stations on a 
footing with newspapers with respect to liability in defamation, it 
was proper that ‘‘ newspaper privileges” should be similarly 
extended to sound ard television. Hence section 9 extends to 
broadcasting stations licensed by the Postmaster-General the pro- 
visions of (a) section 8 of the Parliamentary Papers Act, 1840, (b) 
section 8 of the Law of Libel Amendment Act, 1888, and (c) section 
7 of the instant Act (which substantially re-enacts and expands 
section 4 of the 1888 Act). 


(b) Slanders, concerning office, profession or trade 


One of the common law classes of slanders actionable per se is 
a slander spoken of the plaintiff in the-way of his office, profes- 
sion or trade, which tends to injure or prejudice his reputation 
therein. The practical value of this exception was severely limited 
by the very narrow construction which was placed by the courts 
on what was or was not said ‘fin the way of the plaintiff’s office, 
etc.” The high-water mark of this strictness is seen in such 
astonishing decisions as Jones v. Jones [1916] 2 A.C. 481 (the 
“ adulterous headmaster ”) and Hopwood v. Mutrson [1945] K.B. 
818 (the “‘ seven and sixpenny grandmother ’’). | 
Section 2 of the Act provides that if slanderous words are cal- 
culated to disparage the plaintiff in any office, profession, calling, 
trade or business which is held or carried on by him at the time 
of their publication, the plaintiff need not prove special damage 
even though the words were not spoken of him ‘“‘in the way of 
his office, profession, ete.” 


~ 


(iii) The Press 

The law of defamation reflects most vividly the lobbying 
influence of Fleet Street. At common law no privilege attached 
to newspaper reports of public meetings, other than judicial or 
parliamentary proceedings. The decisions in Purcell v. Sowler 
(1877) 2 C.P.D. 215 (C.A.) and Pankhurst v. Sowler (1886) 8 
T.L.R. 198, were the direct causes of the Newspaper Libel and 
Registration Act, 1881, and the Law of Libel Amendment Act, 
1888, respectively." These Acts gave a qualified privilege to news- 
paper reports of certain types of meetings provided the publisher 


n For the perliamen eo eee eee nese Inbel and Slander, 
3 6th ad. ( ) eee 
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was neither actuated by malice nor had refused to print a reason- 
able letter or explanatory contradiction of the report. The Acts 
only protected journals published at intervals not exceeding 26 days. 

The Lever Act extends these provisions by expanding the 
definition of ‘‘ newspapers ” to publications appearing at intervals 
of not more than 86 days: i.e., monthlies are now included for the 
first time (section 7 (5)). Secondly, the scope of reports so pro- 
tected by qualified privilege is widely extended by section 7 (1) and 
the Schedule to the Act. This Schedule is divided into two parts. 
According to Part 1, a newspaper can publish fair and accurate 
reports of seven new categories of meetings (chiefly of an inter- 
national character, e.g., the debates of dominion ‘legislatures), and 
extracts from public documents and reports, without being obliged 
to print a letter or statement of explanation or contradiction. In 
Part 2 are listed various organisations whose reported proceed- 
` ings ° attract qualified privilege, if fair and accurate, but only if 
the newspaper is prepared to afford an adequate droit de réponse 
(section 7 (2) ). l 

The specified bodies’ include ‘cultural, trade and sporting organi- 
sations which have control over their members, and the privilege 
extends to the reports of the findings or decisions of such bodies in 
so far as they relate to members or persons subject to the control of 
the organisation by virtue of a contract. This extension therefore 
draws the sting of Chapman v. Ellesmere [1982] 2 K.B. 481. 
Part 2 also includes reports of proceedings of any public meeting 
in the U.K., if held for a lawful purpose to discuss matters of 
publie vuueru. This is a scHeuurlineut uf saliuu 4 uf the 1000 
Act which is repealed by section 18 of the Lever Act. ) 

Reports of the public meetings of local authorities, administra- 
tive tribunals, and various other governmental inquiries are like- 
wise protected as are reports of meetings of shareholders of public, 
as distinct from private, companies. Finally, Part 2 includes 
copies or fair and accurate reports of official notices issued for the 
information of the public by government departments, officers of 
state, local authorities and chief officers of police. 

It has never been certain whether the privilege given to news- 
paper reports of judicial proceedings by section 8 of the 1888 Act 
is absolute or qualfied.* If the latter, the section must be inter- 
. preted as merely declaratory of the common law. Section 8 of the 
Lever Act limits this privilege to reports of courts exercising 
judicial authority within the U.K. but it does not clarify the exist- 
ing doubt as to the type of privilege conferred. However, section 
7 and the Schedule to the Act give a qualified privilege to fair and 
accurate reports of proceedings before courts in any part of Her 


13 The privilege will not extend to comments on the reported proceedings: seo 
Standen v. South-East Reoorders, Ltd. (1984) 50 T.L.R. 888. 

14 Winfield, Law of Tort, Sth ed., pp. 201-2; Salmond, Law of Torts, 10th 
ed., pp. 807-8. 
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Majesty’s dominions outside the U.K. This contrariety may add 
weight to the view that the privilege under section 8 of the earlier 
Act is absolute. * 


(iv) General Defences 

Sections 5 and 6 of the Lever Act mitigate the strictness of the 
law concerning the defences of justification and fair comment. 
Neither defence will now fail provided the maccurate statements 
of fact in the defamation do not materially injure the plaintiff’s 
reputation, having regard to the truth of the remaining charges, or 
provided the comment is fair having regard to the facts which are 
proved to be true. 

The criticism which has been voiced, outside press circles, that 
the Lever Act unduly favours defendants, is certainly justifiable in 
connection with these two sections. The 1848 committee of. the 
House of Lords recommended that, as in criminal libel, justification 
should be no defence unless the defendant could satisfy the court 
that publication of the statement was in the public interest or for 
the public benefit. It appears that such is the law in New South 
Wales and some American states. Moreover, although the Porter 
Committee acknowledged that under the common law there is 
nothing to prevent newspapers, or. anybody else, from “ digging 
up ” some unsavoury incident in the past life of a person who has 
since had an unimpeachable character, it reported against the 
notion of grafting the public interest element on to the defence of 
justification, on the ground that the remedy would be more 
dangerous than the disease. It relied on ‘f. . . the regrettably less 
efficacious sanction of good taste, and to the internal cohtrol by 
the press . . .”’ (loc. cit., para. 78). Unfortunately the press 
seems to be little anxious to put its house in order by the estab- 
lishment of a Press Council, and good taste bas never been an 
obvious characteristic of that class of newspaper which is prone to 
the type of ** muck- ” in question. Disinterested onlookers 
will certainly await the effect of these sections with some degree of 


apprehension. 


(v) Miscellaneous 
(a) Slander of Title, Goods and other Malicious Falsehood 

Though generically outside the scope of the law of defamation, 
these torts were considered by the Porter Committee, and during 
the Committee stage of the Lever Bill it was thought fit to mclude 
an amending clause, now section 8 of the Act. Extending the 
distinction between permanent and impermanent defamatory state- 
ments, the section provides that an action will he in these types 
of cases without proof of special damage if (i) it ia calculated to 
cause pecuniary damage to the plaintiff and is published in writing 
or, other permanent form or (ii) it is calculated to cause pecuniary 
damage to the plaintiff in respect of any office, profession, trade 
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or business held or carried on by him at the time of the publication, 
no matter in what form the publication is made. Subsection 2 
also provides that broadcast statements in either category will be 
treated as publication in permanent form and therefore actionable 
per se. This section does not radically alter the law since, in prac- 
tice, the requirement of proof of special damage was very nominal 
in such cases, the court beng. usually satisfled with, say, proof 
of general loss of custom. 


(b) Limitation on privilege at elections 
‘Section 10 provides that neither in local nor national elections shall 
statements made by or on behalf of a candidate be deemed privi- 
leged merely because they are material to a question in issue in 
the election. It was claimed that this clause was necessary to 
clarify the doubt which had arisen as a result of Braddock v. Bevins 
[1948] 1 All E.R. 450. This case involved a defamatory statement 
contained in the election address which was issued by a candidate 
in a local election and circulated to persons whose names were on 
the electoral register. There was no doubt that such a statement 
might be covered by the defence of fair comment, but Lord 
Greene M.R. went further and said it was also covered by qualified 
privilege, on the ground that there was a common interest between 
the candidate and the electors. Section 10 of the Act makes it 
clear that such is not now the law. 
(c) Agreements for tndemnity 

Section 11 expressly confirms the validity, hitherto doubted, of 
Hprevtenly Dy uue peruu WwW lideninify uuuher ugpulnse lvl 
liability for libel, unless at the time of the publication the person 
indemnified knows the matter is defamatory and does not reason- 
ably believe that there is a good defence to any action brought 
upon it. Such indemnity agreements include not only ordinary 
ingurance policies, but also the usual agreement between an author 
and his publisher whereby the author agrees to protect the 
publisher against libel actions in respect of the publication. 


(d) Evidence of damages already recovered and consolidation 


The newspaper privilege, conferred by section 6 of the 1888 Act, 
of pleading in mitigation of damages that the plaintiff has already 
obtained redress in respect of words to the same effect, is extended 
by section 12 of the Lever Act to all defendants in both libel and 
slander actions. Likewise the power of consolidation of actions, 
confined to libel actions by section 5 of the 1888 Act, is extended 
' by section 18 of the instant Act to actions of slander, slander of 
title, slander of goods and other malicious falsehood. It does not, 
however, permit the consolidation of actions in different categories, 
for example, the consolidation of an action for slander with one for 
malicious falsehood. 
Exic C. E. Topp. 


206 THE MODERN LAW REVIEW Vor. 16 


Tue Intestates’ Estates Act, 1952. 


Ir could once be said that statutes governing succession were among 
the longest lived. The Statute of Distribution, even though, 
according to Maitland, it made for the intestate the sort of will that 
no sane testator would ever make, lasted, with minor amendments, 
for over two hundred and fifty years. Yet the Administration of 
Estates Act, 1925, has barely been able to survive a tenth of that 
time without major amendment. The difference in life can scarcely 
be due to the defects of the Act of 1925. It could be attributed to 
the reforming zeal of this generation, were there not many othere 
branches of private law in much greater need of reform. It would 
also be tempting, since most of the amendments refer to the position 
of the surviving spouse, to attribute the Act of 1952 to a new view 
of the family and to seek support for this in recent cases concerning 
the matrimonial home and matrimonial property. In truth, it 
seems that the real causes are much more mundane; the primary 
one might not unfairly be found in the housing shortage. The 
existing provision for the surviving spouse in many cases of intes- 
tacy made it impossible, in view of the high price of houses, to avoid 
a sale of the matrimonial home, which in itself caused a loss to the 
estate by forfeiting the benefit of the ‘‘ Chancellor’s concession ”’ + 
for estate duty purposes. Subsidiary causes are to be found in the 
changing value of money, which had greatly reduced the worth of 
the statutory legacy of £1,000, and in ‘the inconveniences in 
administration of small life interests arising under the 1925 Act. 
-If these are the causes of the move for reform, it is possible that 
the Act ‘has gone further than they justify. In assessing the Act 
it will be convenient to deal separately with the main groups of 
provisions. 


(1) Amendments to the rules of succession. These refer penny 
to the position of the surviving spouse. The Act has left untouched 
the rules where there is no surviving spouse, but has radically 
altered the position where there is by adopting the recommendations 
of the Morton Committee.” If there is only a surviving spouse and 
no issue, parents, or brothers and sisters of the whole blood (or their 
issue) of the deceased the surviving spouse takes all to the exclusion 
of any relatives of the deceased. If in addition to the widow * there 
are issue who survive, the widow takes, as well as the personal chat- 
tels, the sum of £5,000 with interest at 4 per cent. and a life interest 


1 14.8., the concession allowing veluation at 1089 values where a near relative of 
the deceased was resident in his house at the date of his death, and continues 
so to reside, (fee the Hxtra-Statutory Concessions in the Report of the 
Commissioners of Inland Revenue, 1950, d. 8108.) 

a of the Committee on the Law of Intestate Succession, 1951 (Cmd. 8810). 

3 Al ugh the word ‘‘ widow '’ 1s used hereafter instead of the cumbrous phrase 

surviving | use '' it must be remembered that the Act applies equally to a 

‘‘ widower.’’ A spouse of one sort must be chosen to avoid undue difficulties with 

pronouns, and since the widow was mainly m the mind of the 
mmittee she has been taken as the representative of surviving spouses. 
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in half the residue; the reversion on that and the immediate interest 
on the other half being held on the statutory trusts for the issue. If 
the issue fail to take a vested interest then the widow will take under 
the first rule. Where the deceased leaves no issue, but a widow and 
either parents, or brothers and sisters of the whole blood or the 
issue of deceased brothers or sisters, the widow takes the personal 
chattels, the sum of £20,000 and one half of the residue absolutely, 
the other half being held either for the parents, absolutely, or, if 
none, on the statutory trusts for the brothers and sisters of the whole 
blood. Again, should they fail to take a vested interest under the 
trusts the widow takes all under the first rule. In order to appre- 
ciate the practical effect of these provisions the figures given by the 
Morton Committee must be remembered, namely that 87 per cent. 
of estates of all deceased persons were under £5,000, and it must 
also be remembered that the larger the estate, the less likely an ` 
intestacy. Hence the £5,000 statutory legacy will entirely exhaust 
the great majority of estates, particularly when it is remembered 
that it comes out of the estate after estate duty, administration 
expenses, and the wide class of personal chattels have been deducted. 
It is, therefore, probable that it is only where the estate is well over 
£6,000 gross that issue of a married intestate can have any interest 
at all, and it will need to be very considerably over before that 
interest will amount to much. Ag to the case where there are no 
issue, the likelihood of relatives sharing on an intestacy is small. 
Estates over £20,000 are well under 10 per cent. of all estates, and 
most will be governed by wills, and with the proportionately higher 
value of personel chattels in, and higher rates of duty chargeable 
on, such estates, the margin over £20,000 before the relatives will be 
much interested must be considerable. l 
The results of this situation may be unhappy. In cases where 
there are issue it means that most frequently the issue will be 
entirely dependent on the goodwill of the widow. That perhaps 
does not matter so much where they are her children by birth or 
adoption, but where they are not, as for example issue of a previous 
marriage, the situation can be unjust and unhappy. On the face of 
it this objection could be met by pointing to the extension, under 
the Act of 1952, of the Inheritance (Family Provision) Act, 1988, 
to intestacies. But where the widow receives more than two-thirds 
of the income of the net estate no application can be made by her 
issue. That rule will therefore prevent any application in the first 
case, but not in the second. It seems likely, therefore, that appli- 
cations under the 1988 Act may be both frequent and justified where 
the intestate has been twice married. If so, small estates will fre- 
quently have to bear the costs of litigation or of negotiating a settle- 
ment. Even this relief is partial since the category of ‘‘ depen- 
dants’’ excludes some for whom the deceased might reasonably 
have made provision, such as the son who, though of age, and fit, 
is still in the middle of his training. The second unhappy result of 
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the increased statutory legacy is that where the widow is elderly, so 
that the funds pass fairly quickly through her estate to the children, 
double duty will have been payable when it might have been 
avoided. The new provisions will certainly avoid many small life 
interests, but possibly this has been achieved at too great cost to 
the children. 

In cases where there are no issue the change is greater. The 
new law appears to be founded upon the assumption that a testator 
would regard his widow as his ‘‘ family ” to the exclusion even of 
close blood relations such as parents, brothers or sisters. It is an 
assumption which seems hardly to be borne out by the figures of 
the Intestacy Committee, since in estates over £5,000 only 45 per 
cent. of testators left the whole or the bulk of their estate to their 
surviving spouse, and it seems reascnable to believe that the larger’ 
the estate, the fewer the testators who make this arrangement. 
While it may be right that the widow should enjoy the estate during 
her life, once the £5,000 limit is passed there is much less objection 
to a life interest, particularly in view of the new redemption arrange- 
ments, and the law might reasonably have made provision for return- 
ing the husband’s estate after the widow’s death to his kin rather 
than to his widow’s or those whom she prefers. Again, perhaps the 
, Dew arrangements are overgenerous to the widow. Certainly, how- 
ever, the immediate absolute interest in half the ultimate residue 
to the parents is welcome, since they would rarely have lived to 
enjoy their former rights in posseasion; though, as has been pointed 
out, the cases where this interest will be substantial are few. It will 
be noticed that in respect of this residue the Act prefers the absolute 
claim of the widow to claims of brothers and sisters of the half-blood 
or uncles and aunts. There is no doubt justification for excluding 
remote relations, first cousins once removed and the like, but again 
it is arguable that the line has been drawn too narrowly in favour 
of the widow. 

In addition to these amendments to the classes of intestate suc- 
cessors there are important general amendments. Chief among 
these is section 1 (4) inserting a new subsection in section 46 of the 
A.E.A. and providing that in cases of intestacy where, as between — 
husband and wife, the order of death is uncertain, section 184 of the 
L.P.A. 1925 shall not apply, and instead the wife or husband, as 
the case may be, shall be deemed not to have survived, so that the 
estate of each will be distributed as if he or she were the survivor. 
This provision will, it seems, by reason of the wording of section 49 
of the A.E.A. and the definition of an “‘ intestate,” apply also to 
interests not effectively disposed of by will. In cases of partial 
intestacy there may therefore be different rules as to survivorship, 
section 184 of the L.P.A. applying to the property comprised in the 
will, and being inapplicable to the property which is not—a result 
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which is curious, since the only merit of either rule lies in the con- 
sistency of its apphcation.* On partial intestacies there is a welcome 
amendment to section 49 of the A.E.A. causing the surviving spouse 
to bring into account (though only as against the statutory legacy) 
any beneficial interest received under the will, and thus removing 
a defect of the 1925 Act, perhaps at the cost of somewhat difficult 
calculations. It is curious though that, as worded, the amendment 
has cast a duty on the personal representatives to employ wherever 
necessary a qualified valuer to determine the value of interests 
received under the will’by the surviving spouse, but has not imposed 
a like obligation in respect of interests taken by issue. The Act 
also makes clear that the obligation to account does not extend to 
interests acquired under the will by reason of a testamentary exer- 
cise of a special power, thus bringing the position into line with 
appointments tnter vivos (see Re Reeves [1985] Ch. 110). Finally 
there are under this head minor and drafting amendments to the 
1925 Act, one charging interest on the-statutory legacy primarily 
on income, another making clear that references to not leaving a 
member of any class of relative are to not leaving any member who, 
under the statutory trusts attains a vested interest, a matter not 
dealt with in the A.E.A. except as to issue. 


(2) Right of a surviving spouse to have her life interest redeemed. 
Objections to the Act under the former head are largely on matters 
of principle. Under this and the following head objection can be less 

ily raised on that score, but more can be raised on drafting. A 
ew section 47a of the A.E.A. confers on the surviving spouse a 
/ Tight to have any life interest arising on intestacy redeemed. Rules 
for valuing the life interest provide for a notional conversion of the 
estate into 24 per cent. Consols, and purchase of an annuity equiva- 
lent to the mcome on that investment. Variations are made where 
the tenant for life is over eighty. The tenant for lfe ‘must elect 
within twelve months from the time when the grant was first taken 
out, subject to discretionary extensions, and once made the election 
is irrevocable save with the consent of the personal representatives. 
The power is only exercisable in respect of interests in possession, 
which expressly exclude cases where a will has created a life interest, 
but has failed to dispose of the reversion and hence has caused a 
partial intestacy as to the ultimate interest. This new right is 
undoubtedly a useful one which will simplify administration. The 
main difficulty is that although the rules provide for a method of 
valuation, they do not (except where the tenant for life dies after 
electing and before effect is given to the election) provide for a date 
of valuation, which may when the estate consists mainly of shares 
be a matter of some importance. 


4 The other possible interpretetion—that the new rule applies in all cases of 
partial or total intestacy to the whole estate—can produce equally inconvenient 
results since as Re MoKee [1981] 2 Ch. 145 shows a partial intestacy need not 
be immediately apparent. 


Vou. 16. , l4 
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(8) Rights of the surviving spouse in respect of the matrimonial 
home. This right is again a new and important one, additional to 
the power of appropriation under section 41 of the A.H.A. The 
right is that of the widow to have any interest of the intestate in a 
dwelling-house in which she was resident at the time of the intestate’s 
death and which is comprised in his residuary estate appropriated 
in or towards satisfaction of her claims. It is a right subject to 
considerable reservations. First, it cannot prejudice any specific 
devise, and hence may well not be exercisable in a partial intestacy. 


Next it can anly be appropriated in satisfaction of an absolute ` 


interest of the widow (including the capital value of a redeemed hfe 
interest). Further it does not apply to a short leasehold interest 
which will or could be determined within two years from the date 
of death, though in respect of many of such interests the right of 
appropriation will be irrelevant, the widow being able to rely on the 
right to reside given her by the Rent Restriction Acts, the exercise 
of which will not diminish “her interest on the estate. A part of a 
building occupied as a separate dwelling is a house for the purpose 
of the Act; one wonders whether all the subtleties of separateness in 
this connection have yet been explored. There is also room for 
doubt as to the position where the house is held by husband and wife 
as tenants in common.” Further, where the dwelling-house is held 
with agricultural land, or forms part of a larger building comprised 
in the residuary estate, or where part of it was used as a hotel or 
lodging house or for purposes other than domestic, the right cannot 
be. exercised unless the courtois satisfied that to do so will not 
diminish the value of the estate or make realisation more difficult. 
It seems that an application to the court is essential, which is in itself 
unfortunate, and the scope of this limitation is wide. Is not for 
instance part of a dwelling-house used for other than domestic pur- 
poses if a room has been claimed as an office or study for the pur- 
poses of tax relief? The right must be exercised within twelve 
‘months from the grant, but it seems that a purchaser meanwhile is 
protected. A greater difficulty is that the position of a widow who 
is sole personal representative is’ not clear. It seems probable 
(though not certain) that the right can be exercised in such circum- 
stances, but whereas the rule against a trustee purchasing trust 
property is expressly waived where the widow is one of the personal 
representatives, there is no exemption where she is the sole one. 
This may cause difficulty since the appropriation may be made in 
satisfaction of an interest under the will or intestacy coupled with 
a cash payment to make up the balance where the value of the 


5 In such cases ıt is arguable that the husband has no interest in a dwelling-house, 
but merely an interest in the proceeds of sale; ‘see cases such as Hdwards vV. 
Hall 1949] 1 All E.R. 862 or Parker v. Rosenberg [1047] K.B. 871. It ıs 
true that the argument is technical, but since ıt has been raised ın other cases 
1s might well have been foreseen here. 


N 
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interest is less than that of the house, a transaction clearly resemb- 
ling a sale, whatever be the position as to a straight appropriation. 
(4) Amendments to the Inheritance (Family Provision) Act, 1988. 
Here the amendments are least ‘contentious and most clear. The 
1988 Act is extended to total and partial intestacies, the limits of 
one-half and two-thirds the income of the net estate are abolished, 
the whole income being available to dependants, though the capital 
cannot be touched, except in small estates, where straight capital 
payments are now allowed. The sole relic is the rule excluding 
applications on behalf of children of a spouse who receives two-thirds 
of the income of the net estate. Although this can be inconvenient, 
it can stop an application by children where the widow gets two- 
thitds of the income even though the circumstances of the family 
are such that otherwise the whole income might be diverted to them, 
its retention is probably justified m the cause of preventing family 
disputes. The difficulties of Re Bidie [1949] Ch. 121 are to a large 
extent removed by giving a discretion to extend the six-month period 
when it would operate unfairly because of ‘‘ a question whether a 
person had an interest in the estate or as to the nature of his interest 
not having been determined at the time the grant was first taken 
out,” or where a later will is discovered, or it is otherwise reasonable. 
The first head will, it seems, cover either matters of construction or 
cases, ¢.9., where the legitimacy of a child was not then determined. 
The provisions as to small estates are extended to estates up to 
£5,000 and the intricate calculations of Re Catmull [1948] Ch. 262 
are excluded. All these are useful amendments; the only regret is 
that others were not included. The condition of the domicile of 
the deceased has been much criticised and might have been amended, 
the question of whether an order can be made in favour of a depen- 
dant who has witnessed the will because of the combined effects of 
section 15 of the Wills Act, and section 8 (1) of the Act of 1988, has © 
been raised, and might well have been covered, as might have been 
the position of contracts and settlements attempting to evade the 
Act by reducing the net estate. Nevertheless as it now stands the 
Act of 1988 is a much improved and simplified statute, and the 
reasonable softening of the rigid rules on intestacy is welcome. 
Finally, the legislative history of the Act is worth comment. The 
Report on which it was based was recetved with no preat enthusiasm ; 
on its first introduction into the Commons it was counted out, a 
circumstance which does not necessarily reflect the feeling of the 
House, but on that occasion it is noticeable that even some of the 
sponsors of the Bill were critical of it. On its second introduction 
it fared better, passing through the Commons with relatively little 
comment. It was only in the House of Lords that it was really 
reviewed in detail and a much-improved Bill resulted. On such 
matters the use of the quieter House is outstanding, even though in 
the present case there is left a suspicion that despite this review the 
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new law places a premium on testate succession, and arguments as 
to its provisions, rejected in the debates on the Bill, may still prove 
an incentive to will-making. 

l J. D. B. MrrcaL. 


CORRIGENDA 
Ix the January number of the M.L.R. a note was published on the 
Straffen Case in which the following passage from the report in 
The Times newspaper of the learned judge’s summing up to the jury 
was given : 

‘If they (the jury) were satisfied that it was Straffen’s hand 
that brought life to an end, then their verdict would be one of 
guilty of murder. The jury should then go on, if that was their 
conclusion, to ask themselves whether they were satisfled by the 
defence that at the time Straffen was insane within the meaning 
of the criminal law.” 

and was criticised (at p. 75) in the following terms : 
‘‘ Such language could give only one impression to the 
jury—that the burden on the defence was as heavy as that on 
the prosecution.’’ 
Reference to the transcript of the summing up however shows that 
the report in The Times was incomplete, in that it did not give the 
_ following important passage : 

“If you are satisfied that the prisoner killed Linda Bowyer, 
and only if you are satisfied of that, the second issue in this case 
then calls for your consideration. You have been asked that if 
fou should be satisfied that it was this man who killed that 
ittle girl, you should bring in a special verdict founded upon 
the alleged insanity of the prisoner at the time. Here I have 
to tell you that the burden, or the onus, is upon the defence; 
that burden would be discharged if they satisfled you that he 
was insane, and be discharged if they satisfied you that he 
probably was insane; for where the burden rests upon the 
defence, the law says that that burden is not so heavy as it is 
when the burden rests upon the prosecution. If the defence has 
satisfied you that he probably was insane at the time, why then 
your verdict will be one of a special verdict which I will explain 
to you in a moment. It is generally put into three words: 
‘guilty but insane.’ But observe, and indeed I say this in all 
seriousness, that in each case the word is ‘ insane.’ You must 
not leave out of your consideration when you are coming to deal 
with this side of this case that important word.” 

It will be observed 'that the learned judge did in fact make it clear 
to the jury that the burden on the defence is not as heavy as that on 
the prosecution. We wish to express our profound regret that this 
unfounded criticism should have appeared in the Review. 


+ #4 + ‘4 + + 
We also wish to express regret for an error that appeared in the 
same number at the end of the review of Raphael Powell’s Lew of 
Agency. The date of publication of this book was in fact printed on 
the reverse of the title-page. 
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NOTES OF CASES 


MatTemont4aL Homwe—Hecent Cases 


Tue evolution of the right to occupy the matrimonial home, accorded 
to the spouse who is.not the owner or legal tenant of the premises, 
has been very fully discussed from the point of view of property 
law, especially by Mr. George (‘‘ Disputes over the Matrimonial 
Home ” (1952) 16 Conveyancer 27), by Mr. H. W. R. Wade 
(“ Licences and Third Parties’? (1952) 68 L.Q.R. 887), by Mr. 
Megarry (‘‘ The Deserted Wife’s Right to Occupy the Matrimonial 
Home ’’ (1952) 68 L.Q.R. 879), and by Dr. Cheshire (“‘ A New 
Equitable Interest in Land ’’ (1958) 16 M.L.R. 1). The purpose of 
this Note is to survey some recent cases, and to do so chiefly from 
the point of view of matrimonial law. 

_ The problem is usually,put in terms of the rights of a deserted 
wife to occupy the house owned or rented by her husband, but the 
question might just as well arise in the reverse situation, t.e., where 
the wife was the owner or tenant and had deserted the husband. 
Doubts concerning the answer derive, inter alia, from certain obser- 
vations of Denning L.J. in Bendall v. McWhirter [1952] 2 Q.B. 466; 
[1952] 1 All E.R. 1807, who at p. 1811 linked the deserted wife’s 
right to occupy the matrimonial home with her common law authority 
to pledge her husband’s credit. The principal argument, however, on 
which the right to occupy the~matrimonial home rests is that the 
deserted wife is in enjoyment of an irrevocable contractual licence 
and this argument would also meet the reverse situation, in spite 
of the fact that section 12 of the Married Women’s Property Act, 
1882, applies unequally between the spouses. Moreover, doubts 
may be expressed as to whether the rationale of the decisions about 
to be discussed is restricted to cases of desertion, i.e., to cases in 
which there has been misconduct on the part of the spouse legally 
entitled to the premises and whether it should not also apply to 
cases of factual or judicial separation. This question, however, 
must be left open for the moment, and the following observations 
will be confined to the actual situation which has now been before 
the courts so frequently, that of the right of a deserted wife to 
remain in occupation of the matrimonial home. 

The deserted wife’s right against her husband must of course be 
clearly distinguished from her rights against third parties. The 
problem of the rights of husband and wife tnter se has been raised 
anew in the recent cases of Murcutt v. Murcutt [1952] P. 266; [1952] 
2 All H.R. 427 and of Vaughan v. Vaughan [1958] 1 All E.R. 209. 
In Murcutt v. Murcutt husband and wife lived in the matrimonial 
home, of which the husband was the tenant. Their two grown-up 
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daughters, one of whom was an invalid, were residing with them. 
The wife had petitioned for divorce by reason of the husband’s 
cruelty. He instituted proceedings in the county court in order to 
evict the wife and the two daughters. Subsequently he withdrew 
the application against the wife and undertook not to evict her. 
The wife alleged that the application against the daughters was 
really aimed at her because if the daughters, and especially if the 
invalid daughter went, she would be compelled to go as well, the 
invalid being dependent on her help. She therefore sought to 
obtain an injunction against her husband restraining him from 
proceeding with the application against the daughters. Willmer J., 
in the Probate, Divorce and Admiralty Division, held that he had 
jurisdiction to grant the injunction, but refused to make it, inter 
alia, on the ground that the wife was not legally under any obliga- 
tion to follow the daughters and that if such an order was made 
there could be no visible limit to the possibility of protecting the 
occupation of third parties of whom the wife was fond and who 
might be dependent on her. In so far as any general conclusions 
can be drawn from this decision, they would appear to be that the 
rights of the wife agaist the husband with regard to the matri- 
monial home cannot possibly enure for the benefit of third persons, 
except, one must assume, infant children. 

The point in Vaughan v. Vaughan was simple, and, one would 
have thought, obvious: the wife’s right to occupy the matrimonial 
home is a jus maritale, i.e., based on the fact that she is the owner’s 
or the tenant’s wife. Hence her right terminates with termination 
of the marriage, ¢.g., by divorce. After divorce the husband may 
revoke the licence except where he has by contract bound himself 
not to do so. ‚In the instant case he deserted his wife in 1948 and 
told her she could “ always ” live in the matrimonial home. She, 
divorced him in 1950, and when, in 1952, he revoked the licence, 
she argued that ‘‘ always ” meant for the duration of her. life. 
However, the’ Court of Appeal (Evershed M.R., Denning and 
Romer L.JJ.) unanimously held that the husband’s remark could 
not possibly be construed as disclosing a contractual intention, quite 
apart from the question of consideration which was expressly left 
open. Denning L.J. pointed out that if a contractual licence had been 
established it would: have been a post-nuptial settlement capable 
of being varied under section 25 of the Matrimonial Causes Act, 
1950. Romer L.J. reached the conclusion that a wife in enjoyment 
of an irrevocable licence for life (if it was in writing) would have the 
powers of a tenant for life within the meaning of thé Settled Land 
Act and could sell the premises. He did not consider the question 
whether, by section 20 (1) (vi) of the Settled Land Act, 1925, the 
wife does not have these powers even if her right is liable to cease 
on the termination of the marriage. 

That the deserted wife’s right to occupy the matrimonial home 
may be available against a third party was, as will be remembered, 
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at first established in cases arising under the Rent Restriction Acts. 
The gist of these cases (Brown v. Draper [1944] K.B. 809; Old 
Gates Estates v. Alewander [1950] 1 K.B. 811; Middleton v. © 
Baldock [1950] 1 K.B. 657) was that, as a tenant of rent-controlled 
premises, a deserting husband continues to be in possession through 
his wife, that he cannot, even by an arrangement with the landlord, 
give the latter the right to evict her, and that he cannot revoke the 
licence he has given her to occupy the matrimonial home, not, at 
any rate, as long as she is not guilty of matrimonial misconduct. 
In Wabe v. Taylor [1952] 2 Q.B. 785; [1952] 2 All E.R. 420, the 
Court of Appeal (Somervell, Birkett and Hodson L.JJ.) had to deal 
with a case in which the deserted wife had committed adultery, but 
there was no evidence that the husband had revoked her licence to 
occupy the rent-controlled premises of which he was the tenant. 
The court left the question open, whether he could have withdrawn 
the licence and thus given the landlord the right to evict the wife. 
In any event, as long as this had not happened, the landlord was 
not entitled to plead the wife’s matrimonial misconduct and thus 
not entitled to evict her. The husband remained through her in 
possession of the rent-controlled house. 

The principal problem is whether the wife’s right is an equit- 
able interest in the land, a jus in rem, binding third parties with 
the exception of bona fide purchasers for value. Roxburgh J. in 
Thompson v. Earthy [1951] 2 K.B. 596; [1951] 2 All E.R.’ 285, 
answered the question in the negative and declared himself to be 
unwilling to create a novel kind of equitable interest, but the report 
does not show whether the plaintiff had bought with or without 
notice of the wife’s presence in the house. On the other hand, both 
in Lee v. Lee [1952] 2 Q.B. 489; [1952] 1 All E.R. 1299 and in 
Errington v. Errington [1952] 1 K.B. 290; [1952] 1 All E.R. 149, 
Denning L.J. expressed the opposite view. 

One might have thought that this question had been settled by the . 
decision of the Court of Appeal in Bendall v. McWhirter [1952] 2 
Q.B. 466; [1952] 1 All E.R. 1807, and by that of Jones J. in Ferris 
v. Weaven [1952] 2 All E.R. 288, but the case of Hole v. Cuzen 
[1958] 1 All E.R. 87, reported after Dr. Cheshire had delivered the 
lecture printed in the January issue of this Review, shows that the 
situation is as problematical as ever. It reveals a conflict of opinion ' 
on a fundamental problem of law and a state of uncertainty which, it 
is submitted, ought to be terminated at the earliest possible 
moment either by a decision of the House of Lords or by statute. 
Some may feel that it reveals the need for an appeal to the highest 
court by a public authority ‘‘ dans Vintérét de la loi.” 

The nature of the deserted wife’s right to occupy the matri- 
monial home is no longer in doubt. It is that of a licensee 
occupying by virtue of a licence indistinguishable from a con- 
tractual licence and irrevocable by the husband as long ag the 
marriage lasts and she is not guilty of matrimonial misconduct, 
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but revocable by an order of the court under section 17 of the 
Married Women’s Property Act, 1882. This was laid down in 
` Bendall v. McWhirter by a unanimous Court of Appeal, and no 
doubt was thrown on this proposition in Hole v. Cuzen. This right 
ig based on the marriage itself. In Bendall v. McWhirter this right 
was held to bind the husband’s trustee in bankruptcy. 

So much is clear, but the question is: why did the Court of 
Appeal refuse to grant the trustee in bankruptey the order for the 
possession of the matrimonial home which he claimed against the 
debtor’s wife? Was it because her licence is an equitable interest 
which is in the nature of a jus in rem and binds all third parties 
except a bona fide purchaser for value? Or is her right a pure 
jus in personam against the husband, which however binds the 
trustee in bankruptcy who “ stands in the shoes ” of the bankrupt? 
Or was it perhaps because, as an officer of the court, a trustee in 
bankruptcy is bound by special moral duties (see per James L.J., in 
Ea p. James (1874) 9 L.R. Ch.App. 609, 614)? Is Bendall v. 
McWhirter based on the nature of the licence jure maritali as an 
equitable interest or is it based on the law of bankruptcy? 

Romer L.J. (with whom Somervell L.J. agreed) refused to 
commit himself to the view either that she had or that she had not 
such ‘“‘ enforceable equity which operated as a bar to the plaintiff’s 
(i.e., the trustee in bankruptcy’s) claim ” (p. 1816). He based his 
decision in favour of the wife on the rule (p. 1817) ‘‘ that a trustee 
takes no better title to the property.than the bankrupt had ” that 
(p. 1816) the wife’s licence subjected the debtor’s right of dealing 
with the property to a “clog or fetter,” that “‘ there was, accord- 
ingly, to this extent a restriction on his beneficial ownership of the 
property,” and that the trustee could not acquire a larger beneficial 
interest than that which the debtor had enjoyed. 

Denning L.J., on the other hand (at pp. 1812-1815) took the 
view that, as holder of an irrevocable licence, the wife had an 
equitable interest, and this for reasons similar to those developed by 
Dr. Cheshire in his article in-the January number of this Review. 

Is the difference between Romer L.J. and Denning L.J. merely 
one of formulation or is it a difference in substance? Before the 
decision of the Court of Appeal in Hole v. Cuzen the present writer 
would have been inclined to say that if the trustee’s title was 
bound by a “‘clog or fetter,” the licensee’s right which thus 
encumbered the trustee’s title must be of a proprietary and not 
merely of a personal’ charactér. He would have felt that Romer 
L.J. had in different words said exactly the same thing as Denning 
L.J., namely, that the wife had an equitable interest which bound 
all third parties except a bona fide purchaser for value, because, 
if it was merely personal or “‘ contractual”? it would not have 
affected the trustee’s right to recover the property. Consequently 
what was laid down in Bendall v. McWhirter as regards the trustee 
in bankruptcy would have been equally true of a mortgagee or of 
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a purchaser other than a purchaser for value in good faith. This 
view of Bendall v. McWhirter was clearly taken by Jones J. in 
Ferris v. Weaven, where a.mala fide purchaser of the property 
failed with an action for possession against the vendor’s deserted 
wife who was in occupation. It is true that the transaction between 
the husband-vendor and the purchaser was obviously collusive and 
aimed solely at ousting the wife from the home, but one does not 
get the impression that the learned judge decided the case on this 
ground. He based himself firmly on Bendall v. McWhirter and 
even tried (not very convincingly) to distinguish Thompson v. 
Earthy which, on the view that Bendall v. McWhirter was decided 
on the ground that the wife had an equitable interest, would have 
to be regarded as implicitly overruled by that case unless it can 
be justified by the fact of the purchaser’s bona fides. 

. All this, however, has been shattered by Hole v. Cuzen. In 
that case the tenant of rent-controlled premises had pajd more 
than the statutory rent and consequently, by section 14 (1) of the 
Increase of Rent and Mortgage Interest (Restriction) Act, 1920, 
acquired the right to reclaim the excess from the landlord and to 
deduct’ this overpayment from his current rent. The Court of 
Appeal (Somervell, Jenkins and Hodson L.JJ.) held.that he was 
entitled to make this deduction against a claim for arrears of rent 
made by the landlord’s trustee in bankruptcy. Now, section 12 
(1) (f) of the 1920 Act says that the expression “ landlord ” includes 
a person “‘from time to time deriving title under the original 
landlord,” and the court might have held that for this reason the 
tenant’s claim for the overpayment was something like an incum- 
brance on the title of the landlord’s successor whether trustee in 
bankruptcy, purchaser or mortgagee. This the court might have 
done, and if it had done it, the case would not have been mentioned 
here. But it did not. Jenkins L.J., who delivered the leading 
judgment, and with whose reasoning Somervell L.J., who had been 
a member of the court in Bendall v. McWhirter, expressed his 
agreement (p. 98), assumed for the purpose of his judgment that the 
‘tenant’s right to the overpayment was a purely personal right 
against the landlord and did not bind his successor in title (p. 88). 
The court held that the trustee was bound by purely personal rights 
available against the debtor, and for this it relied on Bendall v. 
McWhirter as an authority. Jenkins L.J. quoted the judgment of 
Romer L.J. without mentioning that of Denning L.J. and said 
(at p. 91): 

‘‘ The right of the wife and the obligation of the husband 
there under consideration were a personal right and a personal 
obligation depending on the relationship of husband and wite 
which subsisted between these two parties. Yet, it was held 
that the trustee in bankruptcy ould not disregard the wife’s 
interest. That shows, I think, that, although it has been said 
in some cases that the trustee in bankruptcy is simply an 
assignee, like any other assignee, of all the property of the 
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bankrupt divisible among the creditors, that unqualified state- 
mént does not provide a universally adequate definition of the 
trustee’s position, for, if ‘it was an exhaustive and accurate 
definition of his position, the decision in Bendall v. McWhirter 
must, it seems to me, have gone the other way.”’ 

In other words: So far we have assumed that the trustee in 
bankruptcy was only bound by proprietary rights and that, since 
he was bound by the wife’s licence to occupy the matrimonial home, 
that showed that this licence was an equitable interest. Denning 
L.J. in Bendall v. McWhirter argued on the line that the wife’s 
right was of a proprietary character, that-the trustee was bound 
by proprietary but not by personal rights, and that he was bound 
by the licence because it was proprietary. Jenkins L.J. presupposes 
that the wife’s licence is purely personal, but argues that, since 
according to Bendall v. McWhirter it binds the trustee in bank- 
ruptcy, it myst be clear that the trustee may be bound by purely 
personal rights. Consequently, according to Jenkins L.J. (who did 
not mention Ferris v. Weaven), it is axiomatic that the wife’s 
licence does not bind an “‘ assignee ” of the legal estate other than 
the trustee in bankruptcy. ‘If the trustee was simply in the 
position of an ordinary assignee of the house, I should have thought 
there would be grave difficulty in seeing how there was any interest 
in the wife which could override his interest as assignee, for the 
husband’s obligation to the wife was, as I have said, purely 
personal.” f 

The apparent concordance of the judgments of Romer L.J. and 
of Denning L.J. was an illusion. The two views of Bendall v. 
McWhirter are irreconcilable. Such conflicts of interpretation are 
innocuous and even quite attractive as jeuw d’esprit as long as no 
practical matters are involved. Buf what is here at stake is not 
only the borderline between fura in personam and fura in rem in 
English law, but the question whether the deserting husband can 
throw his wife out of the house by selling it to someone else, and, on 
the other hand, how far, in order to safeguard their titles, purchasers 
and mortgagees must pry into the matrimonial affairs of vendors 


` . and mortgagors. It is no good saying that Hole v. Cuzen had 


nothing to do with husband and wife and that what Jenkins L.J. 
said was obiter dictum. It was not. The Court of Appeal decided 
that a trustee in bankruptcy can be bound by personal rights and has 
thus knocked the bottom out of the interpretation given to Bendall 
v. McWhirter by Jones J. in Ferris v. Weaven. Implicitly it has 
re-established Thompson v. Earthy. There is a case for and a 
case against considering the irrevocable licence as a jus in rem. 
Someone is going to be hurt when the problem is solved, but all 
suffer if it remains unsolved. | 
O. Kann-FREUND * 


* The writer acknowledges his indebtedness to his colleague, Dr. J. D. B. Mitohell, 
for his asmstance on several points of property aud bankruptcy lew. 
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THe DESERTED WIFr’s Ricut TO PLrenvcr Her Hussann’s 
CREDIT FOR NECESSARIES 


Tux trend of recent decisions on the law of husband and wife may 
perhaps be thought to favour the wife unduly at the expense of the 
husband. -One might be excused, after such decisions as Bendall 
v. McWhirter [1952] 2°Q.B. 467 in entertaining a fear lest the 
courts, in their anxiety to remove the pristine disabilities which 
attached to a woman on her entering the married state, had not 
gone too far and made marriage legally as perilous an enterprise 
for the husband as it once was for the wife. It is reassuring, there- 
fore, to see that, in one respect at least, the Court of Appeal has 
now adopted a narrow interpretation of the wife’s rights. If the 
deserted wife, who once only had a right to pledge her husband’s 
credit, now has a right, come what may (unless it be an order under 
section 17 of the Married Women’s Property Act, 1882), to stay in 
his house, then it is natural to expect her right to pledge his credit 
for necessaries not to be extended further than the existing 
authorities warrant. This, in effect, is the outcome of the decision 
of the Court of Appeal in Biberfeld v. Berens [1952] 2 Q.B. 770. 

The facts of the case were as follows. The wife left the husband 
in March, 1949, on account of his cruelty and in December, 1949, 
obtained a decree absolute of divorce on that ground. From March 
to December the wife lived with her sister, paying for her keep 
there out of an allowance of £5 per week made to her by her 
brother. The husband during this period made no financial 
provision for the wife: She had, however, property of her own, the 
bulk of which consisted of savings certificates worth £1,125 and 
jewellery which, at the wife’s valuation, was worth £250. The 
brother now sought to recover from the husband £195, the total 
sum advanced to the wife while her husband made no provision for 
her. The Court of Appeal, upholding the decision of Lynskey J., 
rejected this claim on the ground that a deserted wife who has 
adequate means of her own is not entitled to pledge her husband’s 
‘ credit for necessaries. 

This decision is amply justified from the point of both history 
and authority. Asa matter of history there can be little doubt that 
the deserted wife’s right to pledge her husband’s credit for neces- 
saries was due to her proprietary disability. While the common 
law allowed an infant to subject himself to liability—whether 
contractual or quasi-contractual—if he purchased necessaries, it 
could not allow a married woman to subject herself to such liability, 
for her proprietary disability precluded her from satisfying the- 
liability. The third party could only get at such property as the 
wife may have had by suing the husband. Hence the common law 
invented the fiction that the deserted wife was her husband’s agent 
for the purpose of buying necessaries. Pollock C.B. put the matter 
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in its correct historical perspective by saying: ‘‘ it is not unreason- 
able to say she has an authority of necessity ; for she has by law no 
property ’? (Johnston v. Sumner (1858) 8 H. & N. 261, 266). But 
cessante ratione, cessat leg : hence it was said in many cases that 
if the wife in fact had property, either in equity or from ‘her 
earnings, she had no authority of necessity. (See the authorities 
cited in the judgment of Singleton L.J. in the present case, and 
especially dicta in Johnston v. Sumner (supra) and in Bazeley v. 
Forder (1868) L.R. 8 Q.B. 559.) i i 

With regard to the wife’s earnings, the common law sacrificed 
logic to common sense, for strictly any earnings of the wife’s were 
her husband’s property at law; even, it seems, if he deserted her. 
The theoretical difficulties arising from this situation are formid- 
able. The authorities agree that if the wife had earnings of her 
own the third party who supplied her with necessaries could not 
sue her husband. If he sued the wife, could he be met with a plee 
of coverture? There is no immediately obvious reason why he 
could not. .In Wilson v. Ford (1868) L.R. 8 Ex. 68 Kelly C.B. 
suggests that the wife ‘‘ might have been . . . liable herself for 
some of the articles had she been possessed of any separate estate ’’— 
but this would not appear to cover the case of personal earnings. 
The lack of authority on the point seems to indicate that the 
problem was of more theoretical than practical importance. It 
seems to have been assumed that the wife in fact, if not in strict 
theory, had the means to satisfy the liability to the third party. 
Conversely, the wife’s authority of necessity survived the abolition 
of her‘ proprietary disability : the common law was as realistic in 
the case of the wife who in theory’ might have property but in 
fact had none as it was in the case of the wife who m theory could 
not, but in fact did, have property. When, however, the wife 
could both have property in theory and actually had property in 
fact, there was no justification either in theory or in common 
sense for continuing the fiction that ahe had authority of necessity. 
It might be noted that this line of approach had already been fore- 
shadowed in Rees v. Hughes [1946] K.B. 517, where the Court | 
of Appeal considered the impact of the removal of the wife’s pro- 
prietary disabilities on the husband’s liability, to reimburse any 
person who paid for her funeral expenses, and reached the con- 
clusion that there -was now no such liability where the wife died 
leaving property of her own. 

Certain problems, however, remain. The most important, from 
the practical point of view, is—when can a wife be said to have 
“ adequate’? means of her own? Means, it is conceived, are 
adequate if they are sufficient for the purchase of necessaries. 
Hence the inquiry is pushed back to the question—what, in this 
context, are necessaries? There are four possible answers: 
(i) things necessary to afford a bare subsistence, i.e., necessities ; 
(ii) things necessary according to the station in life of the husband ; 
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(ïi) things necessary according to the station in life of the wife; 
and (iv) things necessary to the style of living in the joint establish- 
ment before the desertion took place. Of these, the first view is 
too narrow. It is impliedly inconsistent with Sandilands v. Carus 
[1945] 1 K.B. 270, where the Court of Appeal held that a deserted 
wife does not lose her common law right to pledge her husband’s 
credit for necessaries by obtaining a maintenance order against 
him from the justices; yet it would seem that the object of such 
an order is to supply her with the means of procuring the bare 
necessities of life. It is submitted therefore that where the wife has 
sufficient means only to supply her with the bare necessities of life 
she ought not merely on that account to lose her right to pledge 
her husband’s credit. The second view is supported particularly 
by Bazeley v. Forder (supra) where a deserted wife who had means 
of her own which were not adequate for maintaining her according 
to her husband’s degree was entitled to pledge his credit for reason- 
able expenses. This view seems to be a corollary of the principle 
that when a wife lives with her husband she can pledge his credit 
for goods necessary to the style of living fixed by the husband. 
This principle, in turn, was based on the rule that “‘ The husband 
sustains the liability for all debts; he should therefore have the 
. power to regulate the expenditure ” (per Erle C.J. in Jolly v. 
Rees (1845) 15 C.B.(x.8.) 628, 641). The rule that the husband 
is liable for the wife’s debts having been swept away, it is sub- 
mitted that the whole basis of the second view is gone. The 
third view receives a certain amount of support from dicta. One 
example must suffice: ‘If a man without any justification turns 
away his wife, he is bound by any contract she may make for 
necessaries suitable to her degree and estate ” (per Bayley J. in 
Montague v. Benedict (1825) 8 B. & C. 681, 685). But there 
seems to be no actual decision to support the third view. It has 
no greater intrinsic merit than the second view and must be rejected 
-along with it. The fourth view seems, with respect, to be the most _ 
sensible. It was adopted by Lynskey J. in the present case, when 
he said that a husband was bound by law to afford his wife ‘‘ means 
of support accordipg to their situation in life.” (quoted at page 
776 of the report of the Court of Appeal decision). .It derives 
implied support from the view expressed by Denning L.J. that 
a rich wife must bring her means into the “‘ family pool ” just as 
much as the husband. If this is so, the parties will presumably 
fix their style of living by consent. While there is little to be 
` said for the proposition that a deserted wife should be held to a 
` style of living imposed on her by her husband, there is everything 
to be said for the view that she should rest content with, or be 
im & position to force her deserting husband to maintain for her, 
a style of living to which she has agreed to submit or which she has 
bargained to attain. It is therefore submitted that the wife’s 
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means must be considered ‘‘ adequate’’ if they are such as to 
enable her to keep up the style of living which she has been used 
to before the husband’s desertion. There may, however, be one 
qualification of this view—that the wife’s means may be: 
‘“ adequate? though she cannot afford to purchase articles of 
‘“ mere luxury ” which she has been used to having before the 
desertion. The law relating to infants’ contracts appears to recog- , 
nise a distinction between “articles of mere luxury” and 
“ luxurious articles of utility’? (Chapple v. Cooper (1844) 18 M. & 
W. 252, 258), but as it is impossible to find any absolute standard 
of what are “ mere” luxuries the distinction is in fact difficult 
to apply. If the distinction exists in the law of husband and wife,” 
then a wife who lives with her husband may have implied authority 
to pledge his credit for such articles, but a deserted wife would have 
no similar authority of necessity. 

Denning L.J. bases his judgment in the present case in part on 
the distinction that if a wife pledges her husband’s credit for neces- 
saries the third party can enforce the husband’s liability at common 
law, whereas if she borrows money on his credit for the purchase of 
necessaries the husband can only be made liable to repay the loan 
in equity. Equity, however, only intervenes where the wife has 
exhausted her other remedies, i.e., in this case only if she had 
attempted to obtain provision from the husband by applying to the 
justices or to the High Court. ‘‘ It cannot be supposed that the wife 
can get more out of her husband by borrowing from her relatives 
than by going to the courts ° (at p. 788). Hodson L.J. takes a 

contrary view: ‘‘ The fact that the wife did not exhaust her 

remedies would not, I think, in a proper case prevent an agency 
of necessity from arising ” (at page 787). In view of Sandilands v. 
Carus (supra) there can be no doubt that the view of Hodson L.J. 
is correct, at any rate so far as the common law right is concerned. 
Nor does it seem that the distinction, between necessaries and loans 
for necessaries ought to be perpetuated. There is no distinction in 
principle between the two cases: in each case the wife pledges the 
husband’s credit in order to provide herself with the means of 
livelihood. Here, if ever, is a case for arguing that the fusion of 
common law and equity has combined two formerly distinct prin- 
ciples into one comprehensive remedy. 

It is interesting to note further that, just as in this case the 
court refused to enlarge a deserted wife’s rights at common law, so 
in National Assistance Board v. Wilkinson [1952] 2 Q.B. 648 the 
Divisional Court rejected the argument that the National Assistance 
Act, 1948, had given a deserting wife a new right to be maintained 
by her husband which she did not previously have at common 
law. The court held that the husband was not after the Act, any 
more than before it, bound to maintain a deserting wife, ‘so that 
assistance paid to the wife could not be recovered by the National 
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Assistance Board from the husband; nor could the husband be 
ordered to make weekly payments to the wife. 


« 


G. H. TRerren. 


ADOPTION—REFUSAL OF Parents’ CONSENT 


THe recent decisions of the Divisional Court in Hitchcock v. W. B. 
[1952] 2 Q.B. 561 and the Court of Appeal in Re Kuzmicz (An 
infant) [1952] 2 T.L.R. 745 give a clear indication of the courts’ 
attitude in relation to the requisite consent of the natural parents 
m adoption cases. 

In both cases the superior courts, overruling the decisions of the 
local tribunals, held that consent had not been unreasonably with- 
held under section 8 (1) (c) of the Adoption Act, 1950. Section 8 
lays down that the consent of the natural parent to an adoption 
order can be dispensed with in certain specified cases and concludes 
with a general provision (section 8 (1) (c)) enabling this consent 
to be dispensed with if the court is satisfied (inter alia) that it is 

ing unreasonably withheld. 

interpreting the effect of this section, the courts appear to 
have disregarded the welfare principle and relied on the behaviour 
of the natural parent in determining whether the refusal (or as 
happened in Kuzmicz, the withdrawal) of consent is unreasonable. 
The test laid down that the courts should apply was succinctly put 
by Jenkins L.J. in the Kuzmica Case (at 570): “Is consent being 
whimsically or arbitrarily withheld or is it made in good faith? ” 
Furthermore, the learned Lord Justice pointed out that prima facie 
it would seem to be eminently reasonable for any parent to withhold 
consent to an order thus completely and irrevocably destroying the 
parental relationship. He went on to stress the standpoint of the 
parent by suggesting that any other approach would mean that 
parents in humble circumstances would be jeopardised in rearing 
their own children in favour of prospective adopters in more affluent 
circumstances. If more conclusive evidence of the courts leaning 
towards the parental side is required, one need look no further than 
the statement of the Lord Chief Justice in the Hitchcock Case (at 
510): ““ But the mere fact that the adoption order will be for the 
benefit of the child does not answer the question whether consent is 
being unreasonably. withheld.” 

It is submitted that for a variety of reasons the decisions are 
unfortunate and hardly consonant with the state of the law in other 
matters relating to children. In questions of custody and guardian- 
ship the legislation has specifically provided in section 1 of the 
Guardianship of Infants Act, 1925, that the child’s welfare is the 
paramount consideration. Equally it is submitted, in deciding 
whether or not to make an adoption order, the court should consider 
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the child’s welfare as of paramount importance. The only sub- 
stantial difference between guardianship and adoption is the extinc- 
tion of the natural parents’ rights. No doubt such a deprivation 
is a grave step to take, but the rights of the parents can be ade- 
quately protected without subordinating the child’s interests to 
theirs. 

It seems regrettable that the parents should be allowed, by 
refusing their consent, to deprive the court of the chance to make 
an order required for the infant’s welfare. No doubt there will be 
instances in which the child’s interest will be best served by a 
refusal of consent and it is in this light, it is submitted, that, the 
provisions of this section should be viewed. At no time are the 
parents’ wishes completely excluded for it has been decided by the 
two cases, folowing Re Hollyman [1945] 1 All E.R. 290, that a 
consent.once given can be withdrawn at any time prior to the order 
being made. This rule should not affect the contention that the 
parent should not be allowed to, withhold or withdraw consent 
merely on grounds of self-interest. ' 

It may be stated therefore, that the word “ unreasonable ” has 
been interpreted from the parents’ point of view and not the child’s. 
It is submitted that the true emphasis should be on the child’s 
welfare and that the courts should have insisted on a higher standard 
of parental behaviour and held that the parents act unreasonably 
unless the interests of the child are put before any consideration of 
the parents’ wishes. This test should of course be an objective one 
based on a standard set up by the court as to the duty of parents 
faced with an adoption order. 

In this connection it is interesting to observe that according to 
Press reports, the parent in the Kuzmscz Case has again returned the 
child to the foster parents. Despite this, it seems that she is still ndt 

prepared to agree to a permanent adoption. It is, surely, just the 
risk of this sort of uncertainty and constantly shifting home back- 
ground, that the legislature hoped to avoid by providing that the 
parent’s consent could be dispensed with where it was being unrea- 
sonably withheld? It is to be hoped that this question will receive 
consideration by the recently appointed Departmental Committee 
reviewing the working of, this branch of the law. 


L. J. Biom-Cooprr. 


‘ f N 
RECOGNITION OF SOVEREIGNTY 


THe year 1952 has produced two decisions of the highest tribunals 
of the British Commonwealth of Nations on the important and diff- 
cult question of the effect upon matters of State succession of a 
foreign government’s recognition by the Sovereign of this country: 
Gdynia Ameryka Linie v. Boguslawski [1958] A.C. 11, and Civil 
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Air Transport Inc. v. Central Air Transport Corporation [1958] 
A.C. 70. The problems in both cases were so similar that it is not 
easy to discover why the former case, decided by the House of 
Lords, was not even referred to in the opinion which Lord Simon 
delivered in the latter case on behalf of the Judicial Committee. 

This country had recognised the Polish Provisional Government 
established in London and the Chinese Nationalist Government 
eventually established in Formosa as the de jure Governments of 
Poland and China respectively. As from July 6, 1045, de jure 
recognition was granted to the Government of National Unity 
established in Poland which had been the de facto government of 
metropolitan Poland from June 28, 1945. As from January 6, 1950 
de jure recognition was granted to the Communist Government of 
China which since October 1, 1949, had been the de facto government 
of such parts of China as it effectively controlled. In both cases the 
courts were concerned with the effects of acts done in London and 
Hongkong respectively by the old governments while recognised 
de jure. Could it be said that in view of its retrospective effect the 
grant of de jure recognition to the new governments invalidated the 
acts done by the old governments? 

In the case of Poland the old Government’s Minister of Industry, 
Commerce and Shipping, bemg under Polish law the supreme con- 
troller of the appellant company, a corporation formed in Poland 
on July 8, 1945, made a contract with the respondent, an officer in 
the Polish merchant navy, whereby the latter became entitled to 
certain monetary compensation. It was argued by the appellants 
that by virtue of the retroactive effect of recognition the transac- 
tion entered into by the old government was invalid. It was held, 
however, that “‘ retroactivity of recognition should be confined to 
spheres of de facto control ”?” (at p. 89, per Lord Oaksey) and that 
“ that control did not extend to the old government or to the Polish 
merchant fleet and its personnel until July 6, 1945 ”’ (at p. 29, per 
Lord Porter). The House thus rejected a suggestion, founded upon 
Guaranty Trust Co. v. United States (1988) 804 U.S. 126, that, 
except in so far as completed transactiong with nationals of the 
recognising country were concerned, the retroactive effect of recog- 
nition was free from qualification. It is impossible within the ambit 
of these observations to discuss all the ramifications of the opinions 
delivered in the House of Lords or to do more than to mention Lord 
Morton’s view to the effect that the Foreign Office has the power to 
exclude the principle of retroactivity and had in fact done go in the 
present case. But two points may usefully be stressed. The appel- 
lants contended that on account of their domicile in Poland they 
were at the material date under the effective control of the new 
rather than the old government. But, m the words of Lord Reid, 
the respondent relied ‘ on powers conferred on the Polish Govern- 
ment by Polish legislation and the government entitled to operate 
such powers in London on July 8, was the government which was 
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then recognised as the Government of Poland by the British Govern- 
ment ” (p. 46). In other words, the House did not question the 
proposition that a company is under the effective control] of that 
government which controls the country of the company’s incor- 
poration or domicile; but the dispute arose out of acts done, not by 
the company in exercise of its corporate powers, but by the Polish 
Government in London in exercise of Polish legislation applicable 
to the company. It was clear, therefore, that the appellants’ Polish 
domicile could not deprive the London Government of the particular 
control exercised by it. Moreover, it is important to remember 
that neither before nor after its de jure recognition did the new 
‘Government of Poland do anything to repudiate or nullify by legis- 
lation the old government’s acts. The decision of the House of 
Lords does not permit any forecast as to what the result would have 
been had the two governments taken conflicting measures. 

A conflict arose in the Chinese case. It concerned 40 aircraft 
lying in Hongkong, but belonging to the respondents who, not- 
withstanding their description, were an unincorporated body, an 
organ of the Government of China. On November 12, 1949, the 
‚Communist Government of China issued an announcement assuming 
control over the respondents and appointing a general manager. 
On November 18, 1949, the Nationalist Government appointed 
another manager who dismissed the Chinese staff in Hongkong and 
appointed a European Chief of Security with full power to take care 
of the aircraft. A few days later, without his consent, some of the 
Chinese ex-employees took physical possession of the aircraft. On 
November 24, the Nationalist Government’s manager obtained an 
interim injunction against the ex-employees prohibiting them from 
interfering with the aircraft and restraining them from entering or 
remaining on the respondents’ premises. The injunction was dis- 
regarded and the ex-employees remained in control. On November 
25 the ex-employees obtained an interim injunction restraining the 
_ respondents from removing the aircraft. On December 12 the 

Nationalist Government sold the aircraft to a partnership, formed 
by two United States citizens, for $1,500,000 “in promissory 
notes.” On December 19 the buyers transferred the aircraft to the 
appellant company, a Delaware corporation. On May 10, 1950, the 
Supreme Court of Hongkong (Jurisdiction) Order, 1950, was made; 
it made special provision for any proceedings involving the 40 air- 
craft and, in particular, lifted the bar to jurisdiction arising from the 
fact that proceedings would implead a foreign sovereign State. On 
May 19, 1950, the Delaware corporation instituted proceedings for a 
declaration that the aircraft were its property; in effect the action 
was directed against the Communist Government of China, then 
recognised de jure. The action failed in the Hongkong courts, but 
succeeded in the Privy Council. No doubt influenced by reasons of 
prestige rather than wisdom the Communist Government did not 
appear in the proceedings nor did the Privy Council invite one of 
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the law officers to appear as amicus curiae so that the respondents’ 
case was not argued. 

The principle formulated by the House of Lords in the Polish 
case prima facie did not support the Delaware corporation’s case. 
In December, 1949, the aircraft were in fact under the control and 
in the, possession of the ex-employees and, through them, in the 
contro] and possession of the Communist Government. Since the 
Polish case decided by implication that de jure recognition of the 
new government validated acts done before recognition in so far as 
those acts related to matters under the new government’s control 
at the time when the acts were done, the American plaintiffs’ action 
was likely to be dismissed, unless the Polish case was distin- 
guishable. A distinction could be drawn from the fact that before 
the withdrawal of recognition in January, 1950, the Nationalist 
Government took action with regard to the aircraft then already 
under the control of the Communist Government; but the question 
how the resulting conflict was to be solved was again left open. It 
might also be suggested that the Polish case failed to state the true 
principle and that this was that retroactivity must be limited to 
acts done within the territory of the de facto government; but in 
view of the practice relating to ships Lord Simon rejected such a 
proposition as too wide. He preferred to rely on what was un- 
doubtedly a better and, indeed, decisive point. He held that, in ` 
order to be validated by the de jure recognition, possession and 
control by the new government must have been lawfully obtained. 
Since the ex-employees, when taking possession of the aircraft on 
behalf of the Communist Government, had acted illegally and, in 
particular, in defiance of the Hongkong court’s injunction, their 
control over the aircraft could not give ground for the principle of 
retroactivity and the Nationalist Government retained its superior 
title to possession so that the sale in December, 1949, was effective. 
It remains a matter of speculation what the position would have 
been, if the injunction obtained by the ex-employees on Novem- 
ber 25 had not been hmited to the removal of the aircraft, but had 
. Included the prohibition to dispose of them. 

In the result the principle of law established by these two 
decisions may be stated as follows: while the recognition of a de 
jure government dates back to the time when that government is 
recognised as having assumed de facto control, such retroactivity 
applies only within the territory which at the material time was 
effectively controlled by that government, or outside such territory 
in respect of matters which at the material time that government 
controlled effectively and in accordance with the local law. 

In the present context it is impossible to pursue the question 
whether further qualifications are likely to be introduced into the 
principle of retroactivity. By such decisions as The Arantzazu 
Mendi [1989] A.C. 256 the courts have created for themselves 
barriers which are both unfortunate and unnecessary and which will 
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slowly have to be taken down again. Every principle of law and 
justice would have demanded the simple rule, underlying Haie 
Selassie v. Cable and Wireless, Lid. (No. 2) [1989] Ch. 182 and 
readily justifying the results in the Polish as well as in the Chinese 
case, that (i) in matters of succession the de jure government is the 
internationally authorised organ of the State, and (ii) its acts are 
not made ineffective merely by the subsequent recognition of 
another de jure government (which is nothing but a successor organ 
of the same State) or by the existence or subsequent recognition of 
a de facto government (which, when in conflict with the de jure 
government, is of inferior title) or by any principle of retroactivity. 
See on the foregomg Lauterpacht, Recognition in International Law, 
p- 845. 

It remains, however, to turn to another aspect of the Privy 
Council’s advice in the Chinese case. In the Hongkong court the 
validity of the sale by the Nationalist Government was impugned on 
the additional ground that it was “an act of members of the 
Nationalist Government done, not in good faith as trustees, but for 
an alien and improper purpose,’’ to wit the purpose of embarrassing 
the Communist Government then about to be recognised de jure. 
Lord Simon rejected this reasoning on two grounds, the one factual, 
, the other legal. He pointed out that the validity of the sale had 
to be judged as at the date when it was effected and that at that 
. time it was not any more impeachable ‘‘ than would have been the 
blowing of a store of ammunition.’’ He continued to state an 
important principle of law (p. 92) :— - 

“c A government’s policy in buying or selling chattels which 
it owns is not subject to the review by foreign tribunals and 
whether its action in this regard is against the interests of those 
whom it is supposed to serve is a political question. British 
courts cannot take it upon themselves to pronounce whether a 
foreign government, recognised by Her Majesty’s Government, 
is acting contrary to the interests of its people, and a govern- 
ment is certainly not a trustee in these matters in any legal 
sense.” 

One cannot but respectfully applaud this statement which, as Lord 
Simon himself explained, may be subject to certain exceptions. 
The only comment that should be added here is that the issue before 
the Board was not the validity of the transaction in international, 
Chinese or American law, but its propriety or, to use the phrase 
employed in the Hongkong courts, its compatibility with ‘‘ normal 
diplomatic usage.” Mere impropriety of policy, mere disregard of 
interests was incapable of impeaching the sale so long as its legal 
validity stood unchallenged. Only if it had been challenged would 
the question have arisen whether and to what extent an English 
court could inquire into the legality stricto sensu of acts done by a 


foreign government. 
F. A. Mann. 
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Mews RIA AND NEGLIGENCE 


In his book General Principles of Criminal Law, Professor Jerome 
Hall argues persuasively against the construction of statutes as 
imposing absolute criminal responsibility, and contends that they 
should be interpreted either as requiring mens rea or at the most 
as imposing -responsibility for negligence. Most of the social pur- 
poses sought to be secured by absolute prohibition can be obtained 
by penalising negligence, and the punishment of negligence does not 
offend the sense of justice in the same way as absolute responsibility 
does. 

Hitherto English courts have made little use of the concept of 
criminal negligence. A statute absolute in its terms is construed 
either as impliedly requiring meng rea (that is, intention or sub- 
jective recklesaess), or else as not requiring any:fault and therefore 
as ruling out even the defence of inevitable accident. Courts have 
not taken the middle course of construing the statute as aimed 
against negligence. For this reason the decision in Letcester v. 
Pearson [1952] 2 All E.R. 71, is both interesting and important. 
The decision turned on the Pedestrian Crossings (London) Regula- 
tions, 1951, reg. 4, which accorded precedence to a foot-passenger 
on a pedestrian crossing, and which made no reference to the mental 
element or fault required to constitute an offence on the part of the 
motorist. It was held by a Divisional Court that the regulation 
impliedly required proof of negligence. 

It has been suggested by the Editor of The Law Quarterly 
Review that the decision ‘‘ will, in large part, tend to destroy the 
efficacy of zebra crossings ’’ (48 L.Q.R. 468), but this is perhaps an 
alarmist view. In ordinary circumstances a motorist who knocks 
down a pedestrian on a crossing will rightly be held guilty of 
negligence. In the instant case there were special factors (including 
the fact that the accident took place on a wet night, and the 
crossing was poorly lit), which led the justices to hold that there was 
no negligence in the motorist, and from this finding of fact there 
‘was no appeal. The finding may have been right or it may have 
been wrong; if it was right, there would seem to be no purpose in 
punishing a motorist for an accident that he could not help; even 
if it was wrong, the acquittal of this particular motorist would at 
least serve a useful purpose if it called the attention of the autho- 
rities to the necessity for lighting zebra crossings properly, in order 
to exclude the defence that the visibility was poor. 

Dr. Goodhart’s strictures on the case were repeated in a leading 
article in The Times, which provoked some interesting letters 
championing the other view. Replying to these letters, Dr. Good- 
hart characterised as ‘‘ novel doctrine ’’ the view that an attempt 
to impose strict liability upon motorists could only properly be 
consummated (supposing such a policy to be justified) by an Act of 
Parliament. One may, however, point to the case of L. P. T. B. v. 
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` Sumner (1985) 154 L.T. 108, where it was held that subordinate 
legislation (there, a by-law) cannot create: strict criminal respon- 
sibility unless expressly enabled to do so by Parliament. This case 
has never been overruled or questioned, though it has not received 
_the prominence it deserves. 

It has been assumed that an acquittal of the motorist on & 
criminal charge must necessarily affect the construction of the 
regulations in a civil action for damages. This, however, is not 
necessarily so. The policy of crime and tort being different, and 
the mode of construction of statutes being different, it seems that 
where legislation prohibits an act, a criminal intention or (some- 
times) negligence may be required on a criminal charge, yet not in 
a tort action for breach of statutory duty. That such a distinction 
is possible in interpretation is indicated by the judgments of Brett J. 
in Dickenson v. Fletcher (1878) L.R. 9 C.P. at p. 7, and of Tucker 
and Jenkins L.JJ. in Harrison v. National Coal Board [1950] 1 
K.B. at pp. 476-7. 

It is a fair presumption that a statute or regulation governing 
the mode of driving a motor-vehicle is intended to create criminal 
responsibility for neghgence, because it has long been accepted that 
this 18 a sphere i in which an offence can be committed by negligence. 
Ordinary crimes, however, require mens rea, and cannot be com- 
mitted merely by negligence—much less can they be committed 
without any fault. The heterogeneous offences construed as being 
of absolute prohibition are a large and puzzling exception to this 
proposition. Various judicial dicta have given rise from time to 
time to the hope that the courts will cease to add to these offences, 
but the hope is regularly dashed. In Taylor v. Kenyon [1952] 2 
All E.R. 726 the Divisional Court held that the statutory prohibition 
of driving while disqualified is an absolute one, so that a person 
can be convicted although he did not know and had no reason to 
suppose that he was disqualified. On the facts of the case this 
sweeping decision was unnecessary, because the particular defendant 
had clearly brought himself within the doctrine of ‘ wilful blind- 
ness,” as McNair J. held. Although the actual decision did no 
injustice to the defendant, it is the sort of pulling that is capable of 
the most vexatious application. 

Granite WILLIAMS. 


Jomnt BAILMENTS AND JOINT ACCOUNTS 


Tue following story is told of Noy, Attorney-General to Charles I, 
during his early days at the Bar. 

“The first evidence of his splendid abilities, quickness of 
perception, and extensive research, was given in a cause, in which 
three graziers at a fair, had left their money with their hostess, 
while they went to the market: one of them returned, received the 
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money, and absconded; the other two, sued the woman for 
delivering what she received from the three, before they all came 
to demand it together. The cause was clearly against the woman, 
and the judgment was ready to be pronounced, when Mr. Noy, not 
being employed in the cause, desired the woman to give him a fee, 
as he could not plead in her behalf unless he was employed, and 
having received it, he moved in arrest of judgment, that he was 
retained by the defendant, and that the case was this ; the 
defendant had received the money from the three together, and was 
not to deliver it until the same three demanded it; that the money 
was ready to be paid, whenever the three men should demand it 
together; this motion altered the whole proceedings.” } 

The amusing feature of this case was, of course, that the 
plaintiffs fell into the pit that they had dug for the defendant. 
The very argument that was necessary to sustain the plaintiff’s case 
was held to destroy it.. 

What would have happened if the absconding grazier had later 
returned and joined the other two in suing for the return of the 
money? It seems that even then the action would fail; the 
absconding grazier could not sue because he had himself procured 
the wrong; and since the absconding grarier could not sue indi- 
vidually, he could not sue jointly with the others. This was the 
decision in Brandon v. Scott (1857) 7 El. & Bl. 284. i 

Justice requires some way to be found out of this dilemma, and’ 
it is submitted that the way is to be found by denying the validity 
of Noy’s argument. The argument for the two innocent graziers 
was not in fact a boomerang argument, as Noy maintained. Noy’s 
defence involved a confusion between primary and sanctioning 
rights. The landlady’s primary duty was to the three jointly; but 
when she violated that primary duty by delivering the money to one 
of the three, there was no reason why the sanctioning duty to pay 
damages should have been owed to the three jointly. Rather the 
reverse, for, as Brandon v. Scott shows, no damages were owed to 
the absconder himself. It is submitted that the violation of the 


1 Bythewood's '' Sketch of the Author's Iife'' in Noy's Prinospsl Grounds and 
aaims, 9th ed. (1821), wiii-ix. n M a ee en 
this case, thet our author was not unacquainted with the arvil lew, a fruitful 


tit. 7, ss. 11 and 18. Wood's Cios! Law, 200, 219, 2nd ed.], but there ia 
indeed, a similar determination ın Brooke's Abri [Bailment, 
probably derived from the same abundant fountain.’ The civil law references 
not appear to raise the problem so neatly as in the incident above, and the 
reference to Brooke is wrong: I cannot trace anything bearing on it in either 
Brooke or Fitxherbert. À 
Bythewood does not state the source of his Life of Noy, and the tale is 
bably apocryphal. An almost identical story is rela of St. Ivo, the 
reton advocate and patron saint of lawyers, and it also a In a play 
called The Honest Lawyer, written by D. B. and ted in 1616. ee 
B. B. V. Christian, Solottors: An Outline of their Hi (1925), 89. 
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duty owed jointly resulted in a jomt and several right to damages 
in those who had.not been paid. 

The position is a bit more difficult where instead of a bailment 
there is a debt. A and B have a joint bank account; A forges B’s 
signature to a cheque and thus obtains payment out of the account. 
By paying A, the bank commits no tort to B; it is not a case of 
wrongful dealing with B’s property. Had A been a stranger, B 
would have had the same right against the bank as if the forged 
cheque had not been met; his cause of action would date not from 
the payment of the forged cheque but from the bank’s refusal to 
- pay him on demand the sum standing to the credit of his account. 
Does it make any difference that the forgery is by one of the joint 
creditors? In Brewer v. Westminster Bank [1952] 2 All E.R. 650, 
McNair J. held that it did; purporting to folow Brandon v. Scott, 
he held that B had no remedy against the bank. He could not sue 
for payment of the sum standing to the credit of the joint account 
without joining A, and A could not be joined because he had been 
paid. 

It is submitted with respect that the error in this reasoning is 
in asserting that A had been paid. It is true that A had in fact 
been paid a sum of money; but this payment to A individually was 
not a performance of the bank’s duty to pay both jointly. The 
payment was something quite outside of and irrelevant to the con- 
tractual obligation. The proper solution was to allow A 4nd B 
to join in an action against the bank, and to allow the bank to 
counterclaim against A for repayment. In the instant case the 
‘action was by B alone, but A was joined as co-defendant with the | 
bank; and the learned judge 1ecognised that so far as form went 
this was just as good as an action by the two jointly. 

An appeal was settled in court in the terms that the bank paid 
the plaintiff and indemnified her against costs (The Trmes, February 
5, 1958). But, as Denning L.J. pointed ont, ‘* meanwhile there is 
a reported authority ... , a decision on the legal point, in [the 


b 39 
bank’s]| favour. G W i 


4 


RECKLESSNESS IN CroNaL Law 


Tux case reported in [1952] 2 All E.R. 842 as R. v. Bates and 
(on appeal) in [1958] 1 W.L.R. 77 as R. v. Russell is a sad 
example of the failure of judges to develop & consistent meaning 
for basic legal terms. 

Hitherto it has been supposed that the word “‘ recklessness ” 
has two meanings in law, an objective meaning of gross negli- 
gence and a subjective meaning of advertent negligence. In the 
latter meaning, it involves knowledge of the circumstances and 
foresight of the consequences of conduct—in other words a 
determination to pursue conduct with knowledge of the risks 
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involved though without a desire that they should eventuate. The 
former, objective, meaning seemed undesirable, because it merely 
duplicated the technical expression “ gross negligence,” and opinion 
seemed to be consolidating that the term was best used in its 
subjective sense. This was in accordance.with the view of Salmond, 
that ‘negligence is of two kinds, according as it is or is not 
accompanied by inadvertence. Advertent negligence is commonly 
termed wilful negligence or recklessness ” (Jurisprudence, Tth ed., 
411). 

Now all is upset. In the case referred to, Donovan J. said: 
‘The ordinary meaning of the word ‘reckless’ in the English 
language is ‘ careless,’ ‘ heedless,’ ‘inattentive to duty.’ I ought 
to give that meaning to the word unless it is clear that in 
section 12 (1) [of the Prevention of Fraud (Investments) Act, 1989] 
it bears a restricted meaning.” He therefore went on to direct the 
jury that a person could be convicted of recklessly making a false 
statement although he honestly believed it to be true. On appeal 
the Court of Criminal Appeal approved this view, while recopnising 
that the point was not really before the court, because the jary had 
not in fact convicted on the count in question. 

If the Judges are right, recklessness becomes merely an otiose 
synonym for negligence in general. It is submitted that, whatever 
the etymology, that has not been its meaning for many years. The 
word was implicitly defined in the context of deceit by Lord 
Herschell in his celebrated judgment in Derry v. Peek (1889) 14 
App.Cas. 487 at pp. 864, 867, 874. Recognising that deceit can be 
committed recklessly, he laid it down that deceit cannot -be, com- 
mitted by inadvertent negligence, even though gross. Lord 
Herschell said: ‘‘ To make a statement careless whether it be true 
or false, and therefore without real belief in its truth, appears to 
me to be an essentially different thing from making, through want 
of care, a false statement, which is nevertheless honestly believed to 
be true.” The former could be called reckless because the person 
making the statement would know that it might be false; the latter, 
involving no such knowledge, was not reckless in law. Donovan J - 
acknowledging that that was the position in the tort of deceit, was 
yet prepared to rule that the position in this statutory crime of 
fraud is more stringent. His view is open to the following objec- 
tions. (1) It upsets the settled meaning of recklessness. (2) It 
gives the word a meaning for which there is already an accepted 
term, and deprives it of a-meaning for which there is no other single 
word. (8) It creates a difference of terminology between civil and 
criminal law. (4) It makes the meaning in crime more severe than 
in tort. (5) It creates by judicial construction a new offence not 


1 It is of course appreciated that in this field an even lower degree of culpability 
may give rise to both tortious and orimmal liability under Companies Act, 
1048, s. 48 (re-enacting the Directors’ Liability Act, 1890) and s 44, but there 
the legislature's intention 1s made clear beyond doubt. 
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requiring mens rea when, despite the argument of Donovan J. that 
“ recklessness °” was contrasted with ‘‘ knowledge” and ‘“* dis- 
honesty,” there was no adequate indication in the statute that mens 
rea was intended to be dispensed with. Inadvertent negligence is 
not a form of mens rea, because it is not, by definition, a state of 
mind. 

, GLANVILLE WILLIAMS. 


MASTER AND SERVANT—CRMWINAL LraBnrryY 


Gardner v. Akeroyd [1952] 2 All E.R. 806 is an important case 
concerning the criminal liability of a master for the acts of bis 
servant and the presumed requirement, of mens rea in statutory 
offences. The respondent, a butcher, left an assistant in charge of 
his shop in his absence, during which period parcels of meat were 
prepared and tickets attached, giving the names of purchasers and 
showing prices in excess of the maximum prescribed by the Meat 
(Prices) (Great Britain) (No. 2) Order, 1951, made under regulation 
5548 of the Defence (General) Regulations, 1989. The butcher and 
his assistant were charged with doing acts preparatory to the com- 
mission of an offence contrary to regulation 90 (1) of the Defence 
Regulations. The assistant was convicted and the informations 
against the respondent were dismissed by the justices, their opinion 
being sustained by the Divisional Court (Lord Goddard C.J., Slade 
and Parker JJ.). 

It is clear that if the parcels had actually been sold, then an 
offence would have been committed by both the assistant and his 
master. The prohibition against selling above the maximum price 
is absolute, and had the sale been effected, the master would have 
been guilty of the full offence, it being no defence to show that the 
acts had been done in his absence ‘and without his knowledge. 

It is also probable, as appears from the judgment of the Lord 
Chief Justice, that the assistant could have been charged not merely 
under regulation 90- (1) with doing an act preparatory to the 
commission of an offence against regulation 5548, but with actually 
attempting to commit the offence. Adopting the test in R. v. 
_ Eagleton! and R. v. Robtnson,? the acts committed were 
immediately connected with the offence of selling in excess of the 
maximum price and were not mere acts of preparation. Adopting 
the tests of Mr. J. W. C. Turner, the acts were “‘ unequivocally 
referable’? to the full offence, ‘‘ indicating beyond reasonable 
doubt the end towards which they were directed.” +4 Nevertheless 
the charge was that of doing acts preparatory to the commission of 

1 Dears.0.0. 876, 516. 
2 [1915] 9 K.B. 842. 
3" Attempts to Commit Orimes,"’ in The Modern Approach to Criminal Law at 


p: 280. 
4 Russell on Crime, 10th ed., vol. 2, ab p. 1700. 
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an offence against the Defence Regulations, a crime which ‘“‘ the 
law would regard as something less than an attempt,’’* in that 
the actus reus, taking place at an earlier stage, is further removed 
from the commission of the complete offence. 

Both the Lord Chief Justice and Parker J. stress emphatically 
the requirement of mens rea in the interpretation of regulation 90 
(1). Lord Goddard follows the line he has already taken in such 
cases as Brend v. Wood,’ Harding v. Price™ and Younghusband v. 
Luftig*® that “unless a statute either clearly or by necessary 
imphcation rules out mens rea as a constituent part of a crime,” a 
man should not be found guilty of a criminal offence unless he has 
a guilty mind. Moreover, mens rea being necessary in the case of 
an attempt, in that one cannot attempt what one does not intend, 
it would be illogical and dangerous to dispense with the need for 
proving a guilty mind in an offence which has not yet reached the 
attempt stage and is, therefore, all the more deserving of the safe- 
guard of the mens rea requirement. Furthermore, as Parker J. 
points out, the words in regulation 90 (1), which prohibit acts 
preparatory to the commission of an offence under the Defence 
Regulations, cannot amount to an absolute prohibition only in 
relation to those completed offences under the Defence Regulations 
which are themselves absolutely prohibited and not in relation to 
the rest, which require proof of mens rea. Alternatively, to read 
the words in regulation 90 (1) as always amounting to an absolute 
prohibition would lead to absurd results, once regard was had to 
‘the full offence. 

The court refused to hold the master liable for an act of 
preparation, or (obiter) for an attempt, committed by another 
without his knowledge and against his intention on the grounds that 
he would otherwise be strictly guilty even though he prevented the 
commission of the substantive offence on becoming aware of the 
facts. It is equally difficult to disagree with Lord Goddard’s 
disapproval of such an extension of criminal liability as is to be 
found in regulation 90 (1): the law relating to attempts is suff- 
ciently evolved to dispense justice in that field without the need for 
a vague residuary offence, whose existence could only be justified 
in time of war, if ever.’ 

It is interesting to note at p. 217 of the July, 1952, number of 
the Journal of Criminal Law the report of a case, almost identical 
to Gardner v. Akeroyd, which, decided slightly earlier in the 


s Per Lord Goddard O.J. at p. 8U. 
¢ (1946) 175 L.T. 806. 
T [1948] 1 K.B. 698. 
3 [1940] 2 K.B. 854. 
* This practice of inserting in e statute such words as ‘ 
preparatory to the murat of an offence under this hee shall be doe aay a 
an offence,’’ as in s. Taf tho Oficial Boats At. 1900; has bean, Con aeetls 
adopted recently; s.g , s. 8, the Salmon and Freshwater Fisheries (Protection) 
(Bootland) Act, 1951; s. 18 (1), the Dangerous Drugs Act, 19651. 
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Marylebone Magistrates’ Court, reached quite a different conclusion. 
Once again it was found that a butcher’s employee had attached to 
a parcel (which was intercepted before delivery by a food enforce- 
ment inspector), a price in excess of that permitted by the Meat 
(Prices) Order, 1951. He was charged together with his two 
employers with doing an act preparatory to the commission of an 
offence contrary to regulation 90 (1) of the Defence General Regula- 
tions, all three pleading mistake. The prosecution accepted the 
fact that this lapse was due to a mistake, but alleged, successfully, 
that since the actual sale was absolutely prohibited, the accused’s 
state of mind was irrelevant provided they performed an act 
preparatory to the sale. The accused’s plea that preparing required 
a definite object and purpose was rejected, the element of intent 
being held as immaterial in the preparatory act as it was in the 
completed offence. 

Although this decision must now be considered subject to that 
of the Divisional Court in Gardner v. Akeroyd, both cases raise . 
indirectly the problem of the degree of intent, required for 
attempting an act of absolute prohibition. If the attempt were 
merely a common law offence, one would imagine, a fortion, that 
. a bona fide mistake of fact would be a good defence even though 
the completed act itself were absolutely prohibited. Thus if in 
1884 the, barman in Cundy v. Le Cocq ° was stopped before he 
actually sold the liquor to the drunkard, on being subsequently 
charged with attempting the sale, he could succcssfully plead that 
he honestly believed the man to be sober. On the other hand, in 
R. v. Sorsky,’? an analogous case on a common law conspiracy to 
commit an offence of absolute prohibition, the Court of Criminal 
Appeal held that the accused’s state of mind was immaterial 
provided the full offence was absolutely prohibited, a principle 
which evidently found approval, perhaps unwittingly, in the earlier 
of the two butchers’ cases but was rejected in Gardner v. Akeroyd. 

Apart from’ liability possibly incurred for aiding or counselling 
an offence, the responsibility of a master for the wrongful acts of 
his servant is dependent in criminal law upon the nature of the 
positive or negative duty imposed by the statute concerned. The 
important factor is not the master-servant relationship but rather 
the breach of a personal duty by a principal who is liable for failing 
to ensure accurate performance of a statutory obligation. As, 
Devlin J. hag said in Reynolds v. G. H. Austin, “ although in 
one sense the citizen is being punished for the sins of others, it can 
be said that if he had been more alert to see that the law was 
observed, the sin might not have been committed.” Hig guilt is, in 
a sense, not vicarious but personal. 


10 (1884) 18 Q.B.D. 207. 

a tags he E.R. 888, following R. v. Clayton (1948), reported in 68 T.L.B. 
at p. ; 

13 [1951] 2 K.B. at p. 149. 
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“This does not mean that whenever an Act forbids something, 
the master is liable if his servant does the act forbidden,” © for 
most statutes clearly do not impose such heavy personal obligations, 
and it must depend ultimately on the interpretation by the courts 
as to what was the intention of the legislature in drafting the 
section. 

With regard to those sections which the courts have held to be 
of absolute prohibition, it has long been clear, certainly since the 
judgment of Atkin J. in Mousel Brothers v. London & North 
Western Ry.,'* that a master will be liable if the prohibited act is 
committed by a servant even against the express commands of his 
master, and it is of no importance that the delegation has been to 
a servant rather than to an agent, partner or independent con- 
tractor. Thus regulation 26 (1) of the Milk and Dairies Regula- 
tions, 1949, imposes an absolute (and hence personal) duty upon a 
distributor to ensure that every vessel should be in a state of 
thorough cleanliness, and the wrongful act of the person to whom 
the distributor has delegated the performance of his duty will 
render the distributor lable.” 

A similar liability may be found in the field of tort in the judg- 
ment of Denning L.J. in the recent case of Cassidy v. Minister of 
Health tt: ‘I take it to be good law as well as good sense that 
where a person is himself under a duty to use care, he cannot get 
rid of his responsibility by delegating the performance of it to 
someone else... .? In Cassidy v. Minister of Health the learned 
Lord Justice, when dealing with the question of whether the dele- 
gatee was a servant or an independent contractor, held the 
distinction to be immaterial in such cases; by analogy in criminal 
law, once the court has established that the duty of ensuring 
performance is absolute and personal, the actual relationship of the 
two parties is of no importance provided they be delegator and 
delegatee, and the offence committed falls within the scope of the 
duty delegated.’ Thus the two parties may be master and 
servant,'* joint licensees,’® or principal and agent.”° The accused 
in such cases, whether they fall under sections of the Food and 
Drugs Act, 1988, the Bankruptcy Act, 1914, the Merchandise Marks 
Act, 1887, the various Licensing Acts or other stringent enactments, 
is guilty because being responsible in law, ‘‘ he has chosen to 
delegate his duties, powers and authority to another,” ** who has 


misperformed. He is guilty, not because his servant has infringed 


13 Per Lord Goddard CJ. in Gardner v. Akeroyd [1952] 2 AU B.R. at p. 810. 
14 [1917] 2 K.B. 836. 
5 Quahty Dairies (York), Lid. v. Podley [1952] 1 All E.R. 380. 
16 [1051] 2 K.B. at p. 8638. 
17 Cf. Barker v. Leotnson [1050] 2 All B.R. 825. 
18 Cundy V. Le Coog (1884) 18 Q.B.D. 207. 
19 Tannett V. Commissionsr of Metropolitan Police [1046] K.B. 200. 
20 R. vV. Leinster (Duke) [1924] 1 K.B. 311 
21 Per Lord Goddard OJ. in Linnett v. Commissioner of Metropolitan Polios 
- [1946] K.B. at p. 295. 
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a section of absolute prohibition but because, by delegating to the 
wrong person, he has failed in his personal duty to ensure 
performance of a statutory obligation. 

Moreover, it is not merely sections of absolute prohibition, 
dispensing with the requirement of mens rea, which are interpreted 
as imposing this additional responsibility and if a guilty mind or a 
specific intent is required, that of the servant, partner or agent will 
be sufficient, as in Mousell Bros. v. London & North Western Ry.” 
Thus the offence in Allen v. Whitehead ** was that of “ knowingly ”’ 
suffering prostitutes to gather on licensed premises, contrary to 
section 44 of the Metropolitan Police Act, 1889,™ and in Mullins v. 
Collins * a conviction was sustained for serving liquor to a constable 
on duty, an offence involving mens rea, even though the master 
himself knew nothing of the incident. In these two offences, the 
responsibility for running a public-houge is interpreted in the public 
interest’as being personal to the publican and requiring his super- 
vision, and if he should choose to delegate the performance of his 
duty, he must abide the consequences even though the person whom 
he has entrusted should act against his express orders. On the 
other hand, with regard to offences of attempt, statutory or 
common law, the Divisional Court would seem to be of opinion that 
this interest is not served by placing a personal and absolute ** 
duty upon the master of ensuring strict compliance with statutory 
requirements. 

The difficulty in these cascs is that of determining upon whom 
the burden of responsibility has been placed by the statute. Just 
as in the tort field of negligence the degree of duty imposed may 
vary, 80 in criminal law, apart from questions of aiding ‘and 
abetting, involving personal knowledge on the part of the master,” 
lability will depend on the nature of the prohibition or obligation 
involved. The fact that a section is one of absolute prohibition is 
only of importance inasmuch as it provides an instance of a duty, 
the responsibility for which is personal. The master will be guilty 
because ‘“‘ he cannot escape the consequences of a breach of his 
own duty.” ** 

S. PREVEZER. 


ies eras s. 99 of the Railway Olauses Consolidation Act, 1845, 
an " mtent to avoid the payment of any tolls payable in respect of 


a3 a: 1 KB. 211 
d not contrary to s. 76, the Licensing (Consolidation) Act, 1910, es stated 

in Kenny's Oxtlines of Criminal Law, 16th ed., at p. 42. s. 78 (1) does 
contain a similar Miaon but this was not in question m Allen v. Whiteread. 

25 (1874) L.R. 9 Q 

26 Absolute, because a would be lable even though he took all reasonable 
precautions and left strict mstructions which in fact were disob oi even if 
subsequently he elastin = commission of the completed 


27 a uson v. Woarmg 1 All E.R. 419; Johnson v, Toide [1950] 
re ee but see Fe Mace [1049] 2 All E-B. T14 and 66 L.Q.R. at 

ci paang and Abetting Statutory Offences, by John Montgomerie. 
as p, 2m in Cassidy v. Minister of Health [1951] 2,K.B. at p. 864. 
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Tax PrE or Dresy Casr 


Tax Pride of Derby is not, as one might suppose, the famous ram 
renowned in verse and song, but the name given to an association 
of anglers whose fishing was ruined, and is still being ruined, by the 
pollution of the River Derwent. The association, together with a 
riparian owner who suffered from this same pollution, sued the 
parties responsible, and the case is now reported as Pride of Derby 
and Derbyshire Angling Association and Another v. British Celanese, 
Lid., and Others [1958] 2 W.L.R. 58; affirming [1952] 1 All E.R. 
1826. 

If there is any resemblance in the case to the preposterous 
characteristics of the mythical ram, it is to be found in the 
extravagant defences advanced. 

The action was brought against the Corporation of Derby (the 
corporation), the British Electricity Authority (the authority) and 
British Celanese, Ltd. (the company). There was originally a 
fourth defendant—a tar distilling company—but this company had 
abandoned business before the hearing, and the action was stayed 
against them. 

There was little. difficulty in establishing a prima facie case. 
Crude sewage from the corporation’s sewer, mixed with industrial 
effluent from the company’s factory and heated up to 100 degrees 
Fahrenheit by hot water from the authority’s power station, pro- 
duced a brew which extinguished all fish life and fish food in the 
river. 

The company was, as Harman J. found, the principal offender 
and they offered little fight. Before the hearing they admitted 
pollution and consented to some form of injunction. Harman J. 
found that the corporation and the authority substantially contri- 
buted to the pollution, but these two defendants advanced the 
defence that having regard to the fact that it was already established 
that the company was guilty of actionable pollution their contribu- 
tion was harmless and not actionable. It was a defence that did not 
detain Harman J. for long, though for longer than wag necessary, 
we think. After citing Blair v. Sumner & Deakin (1887) 57 L.T. 
522 and Thorpe v. Brumfitt (1878) 8 Ch.App. 650 for the proposition 
that ‘f where a numhber of defendants, none of whom commits an 
actionable wrong, produces a wrong by the aggregate of their 
actions, they may all be sued ” the judge said that he ‘‘ could not 
believe that the law, while holding all of a number of defendants 
liable if none of them individually commits an actionable wrong, will 
relieve .all the rest if the wrong of one of them is big enough to be 
by itself actionable.’? His Lordship was not required to believe 
anything: he need only have followed Wood v. Waud (1849) 8 Ex. 
748 (followed in Crossley v. Lightowler (1867) 2 Ch.App. 478) 
which decided the very point. This particular defence was, in fact, 
quite worthless and was abandoned in the Court of Appeal. Indeed, 
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the defendants, each and all of them, were completely destitute of 
any defence at common law, and the corporation and authority fell 
back on their privileged position as statutory undertakers. 

The corporation’s first line of defence in this respect was that the 
pollution which they caused emanated from a sewerage system 
constructed under the Derby Corporation Acts, and they sought to 
evade the decision in Metropolitan District Asylum v. Hill (1881) 6 
App.Cas. 198, by arguing that if an undertaking constructed by & 
local authority under statutory powers does not constitute a nuis- 
ance when completed but subsequently becomes a nuisance: by 
reason of passive conduct rather than by positive act there is no 
liability since a local authority is not liable for nonfeasance. In 
the present case, it was submitted, there was no nuisance when 
the sewerage system was installed but it became so subsequently 
owing to an increase in the population of Derby, and the only fault 
in the corporation was in failing to do anything to cope with this 
increase. The Court of Appeal, affirming Harman J., declined to 
accept this argument. The proposition that a local authority is not 
liable for nonfeasance is, as Denning L.J. showed in this case and 
in his article at 55 L.Q.R. 548, an unjustiflable generalisation from 
the narrower proposition that a highway authority is not liable for 
nonfeasance. It is true that there are a few sewerage cases 
(Glossop v. Heston, etc., Board (1879) 12 Ch.D. 102; Att.-Gen,. v. 
Dorking Union (1882) 20 Ch.D. 595; Robinson v. Workington 
Corpn. [1897] 1 Q.B. 619, etc.) where a local authority appeared 
to escape the consequences of pollution by pleading a nonfeasance, 
but these cases when rightly understood were cases where the local 
authority had not created the source of pollution but had inherited 
it from others, or else cases where the local authority was purely 
passive. In the present case the Derby Corporation was not purely 
passive; the sewage did not merely flow into the river, it was 
discharged into the river. Moreover, the increased load- on the 
sewerage system was the result of increased building in the city 
which was permitted by the corporation under its planning powers. 

The second line of defence was a variant of the first. The same 
‘cases which were cited to prove an immunity in the corporation for 
a nonfeasance were used to advance the view that the plaintiff’s 
only remedy was an application to the Minister under the Public 
-Health Act, 1875, s. 299, but this defence likewise failed. 

Counsel for the defendant corporation then advanced more 
general, and more extravagant, claims to assert the immunity of 
the corporation. It was said that it was ‘f not sensible ” to sue 
the corporation in the courts and that ‘f no injunction ought ever 
to be granted against a local authority, at any rate in regard to its 
sewerage works.” On the facts of this particular case it was 
observed that the corporation could not dam back the sewage 
without causing a fearful nuisance in the city itself. What is more, 
this was an attempt by the courts to dictate to a local authority the 
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order in which and the time when they should tackle the various 
problems which confronted them. Alternatively it was suggested 
that since the corporation could not enlarge their sewerage works 
without a building licence the issue of an injunction was an 
improper attempt to influence the Minister in deciding the priority 
of licences. But the Court of Appeal remained unmoved. These 
might be proper considerations to take into account in suspending 
the injunction (Harman J. had suspended it for two years) but not 
in refusing it. And as for the coercion of the Minister, the Court 
of Appeal was satisfied that the Minister would continue to perform 
his duty with the single aim of securing the national benefit, 
though the injunction would serve to remind him that the situation 
at Derby was serious. 

The fact that exaggerated privileges were claimed for the 
corporation, in language faintly reminiscent of a Caroline law officer 
arguing in favour of ship money, tended’ to obscure a very real 
general problem that lies behind this case. Vague claims of “‘ public 
benefit ” cannot be pleaded against a subject as a defence to tort: 
see Bellew v. Cement Co. [1948] I.R. 61. On the other hand, 
local authorities charged with performing public services and having 
to do so subject to stringent restrictions imposed by the central 
government may find themselves driven into the position of tort- 
feasors against their inclinations. In many cases a local authority 
may be able to discharge their public service at the price of paying 
damages, but in a case like the present where the court held that 
damages would not compensate the plaintiffs, and that nothing 
short of an injunction was an adequate remedy, the dilemma which 
faces the local authority is truly awful. 

The defence of the authority does not call for comment. They 
did not, as Evershed M.R. observed, suffer from complexes about 
the immunity of public corporations, and the judgments in their 
case went on the interpretation of electricity legislation. 

Of two lesser points which emerged in the course of the case 
. one was a speculation as to the consequences which might ensue 
if the injunction against the corporation were not complied with, 
and Mtl v. Hawker (1876) L.R. 10 Ex. 92 was cited. Mill v. 
- Hawker is not strictly in point since that case turned on the 
liability of corporators to be sued individually for torts sanctioned 
by the corporation. The matter in issue in the present case is not 
the liability of the aldermen and councillors of Derby for the tort 
of nuisance, but their liability for the corporation’s contempt of a 
court injunction. It would seem that R. S. C., Ord. 42, r. 81, is 
authority for attaching both the responsible city fathers and their 
responsible officials. To fine a corporation would merely punish 
- the ratepayers, and sequestration of the corporation’s property 
would be even less helpful. - 

The other point which emerged was, as might have been expected 


ry 


in the circumstances, the rule in Rylands v. Fletcher. The present 
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case being as plain a case of nuisance as could be it is not easy 
to see how a reference to Rylands v. Fletcher could help, and 
it did give the corporation an opportunity of advancing yet one 
more astonishing defence, namely, that local authorities have a 
special immunity from the rule in Rylands v. Fletcher. There is, 
of course, no such immunity as a local authority, though the fact 
that the accumulation of the dangerous things is done under 
statutory authority may be material. 

It is strange to consider that though nearly a century has 
passed since Rylands v. Fletcher was decided, its relation to other 
forms of tort liability is held to be uncertain. Winfield’s synthesis 
of nuisance and Rylande v. Fletcher liability as intersecting circles 
(4 Camb.L.J. 192) must now be read in the light of Read v. Lyons 
[1947] A.C. 156, and it is difficult to escape the conclusion that 
Rylands v. Fletcher did little more than underline the fact that 
nuisance is a tort of strict liability, with the possible addendum 
that an isolated escape of a thing liable to do damage will found 
liability though ‘it lacks the continuance which is the mark of a 
true nuisance. But where a defendant has polluted a river over a 
considerable period there is a highly developed law of nuisance to - 
apply to the facts of the case, and to drag in Rylands v. Fletcher 
s darkeneth counsel by words without knowledge.” 


F. H. Newark. 


Tax TrespassiIng CHILD  . | 


Ir it is accepted that a predominant function of the law of torts is 
the balancing of competing interests, no better example of that 
function could be taken than the limited rights of a trespasser 
against the occupier of land whereon the trespasser has been 
injured; more particularly where the injured trespasser is an infant. 

The primary interest of an occupier of land is in using and 
enjoying it at his will. But society may be unwilling to allow such 
unrestricted freedom if it endangers the lives and limbs of its 
young, albeit wilful, children, who trespass on that land and are 
injured by some mischievous device to be found there. 

It cannot be denied that in practice the traditional classification 
of entrants on to the property of another as contractees, invitees, 
licensees and trespassers, produces some anomalous results. 

. On the other hand, in dealing with the problem of trespassing 
children the extent of judicial protection must be limited at some 
point between the ‘“‘ humanitarian’’ and the ** Draconian ” 
extremes (per Scrutton L.J. in Liddle v. Yorkshire (North Riding) 
C. C. [1984] 2 K.B. 101 at 110). Within this limited context, it is 
submitted, the English and American courts have evolved guiding 
principles which establish a fairly satisfactory compromise. 

Edwards v. Railway Eawecutive [1952] 2 All H.R. 480 (H.L.) is 
merely a modern illustration of the application of those guiding 
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principles. The facts of the case were simple and hardly in 
dispute. 

A local authority’s park and children’s playground adjoined a 
section of the Southern Region electric railway. A fence (erected 
and maintained by the railway authorities in accordance with their 
statutory duties) divided the playground from the railway embank- 
ment. It was established that for many years, children had been 
known to break through the fence (consisting of concrete posts to 
which strands of wire were fixed by split-pins) by pulling out the 
pins and trampling down or breaking the wire. The object of this 
enterprise was to gain access to the sloping embankment from the 


top of which the children, on pieces of tin and the like, “‘ tobog- 


ganed ’’ back towards the fence. As often as the fence was broken 
it was repaired by a railway worker and a local authority employee 
who was in charge of the playground. Moreover, there was 
evidence that on the morning of the day in question the fence was 
in good repair. 

The infant appellant, then aged nine, went with three other 
boys through the fence in search of a ball and in response to a 
challenge by the other two, he and a companion climbed the 
embankment and crossed the railway lines. Having abandoned 
their search for the ball, they returned over the lines towards the 
recreation ground. The companion crossed successfully but the 
appellant slipped and fell between the rails where he sustained 
electric burns and shock from contact with the live rail. His right 
arm, which remained stretched across the line, was amputated by a 
train which paseed over it—the driver failing to notice the boy. 

At first mstance, Jones J. had ruled that there was evidence of 
negligence and implied licence to go to the jury and, in the event, 
the injured boy was awarded £6,000 damages against the Railway 
Executive. The jury found that the injured boy was not a tres- 
passer on the railway lines, but an implied licensee and that his 
injuries were due to a trap or object of attraction, viz., the live 
rail and the toboggan slide, which he found there and to which he 
had been exposed by the servants of the Executive. 

The Court of Appeal (Singleton and Morris L.JJ., and Rox- 
burgh J.) allowed the Executive’s appeal on the ground that there 
was no evidence on which the jury could find as they did. Even 
if a licence could be implied with respect to the children sliding 
down the embankment, none could be inferred for a child 
trespassing on the actual railway lines. 

The House of Lords (Lords Porter, Goddard, Oaksey, Morton 
of Henryton and Reid) unanimously upheld the decision of the 
Court of Appeal. 

It will be appreciated that the question before the court was 
whether there was sufficient evidence to categorise the appellant as 
a licensee, as distinct from a mere trespasser, vis-d-vis the property 
of the Executive. 


i 


246 THE MODERN LAW REVIEW _ Von 16 


In English law, “‘. . . the line that separates each of these 
classes (vizs., invitees, licensees and trespassers), is an absolutely 
rigid line . . . a judge must decide . . . (into which category a 


particular case falls), ... and, having decided, then the law of that 
category will rule and there must be no looking to the law of the 
adjoining category”? (per Viscount e in Addie v. Dumbreck 
[1929] A.C. 858 at 871). 

It Sedans hes cece E ula TT 
the instant case with Cooke v. Midland Great Western Ry. of 
Ireland [1909] A.C. 229, where the habitual acquiescence of the 
defendant company’s servants in the trespassing of children into a 
field and on to a turntable was sufficient to raise an injured child 
from the category of a mere trespasser to that of an implied licensee. 

However, Cooke’s Case was rigorously qualified and limited by 
two of the learned Lords. Lord Porter said (thid., at p. 484) that 
implied assent to use premises, arising from unrestricted user, will 
not be lightly inferred. ‘°* In Cooke’s Case there was an open and 
well worn pathway leading to a turntable on which children could 
ride and which was an allurement to them. Apparently, the whole 
station staff in that case knew of the practice of children to congre- 
gate there and ride on the turntable and no attempt was made to 
stop them.” 

Lard Goddard C.J. (at p. 486) described Cooke’s Case as “that 
hard-worked case . .. which was, in fact, decided on points as 
unusual and special as any could be,” 

The main argument for the appellant in Edwards’ Case was 
that, in failing to take proper steps either to prevent children from 
going on to the embankment and the lines or to warn them of the 
danger of so doing, the Railway Executive were permitting children 
to enter their premises as licensees. This argument was rightly 
rejected. Lord Porter (tbid., at p. 485), while not convinced that it 
had been established that the Railway Executive knew that children 
went on to their property, was prepared to affirm that “‘ even 
assuming that the respondents had knowledge of the intrusion of 
children on to the embankment, the suggestion that that knowledge 
of itself constitutes the children Hcensees, in my opinion, carries the 
doctrine of implied licence much too far. ... I do not accept the 
theory that every possible step to keep out intruders must be taken 
and, if it is not, a licence may be inferred.” 

A subsidiary argument was that the driver of the train had been 
-negligent, i.c., recklessly negligent, in failing to see the boy, but 
on the evidence the court held to the contrary. Therefore the 
limited protection which is owed even to a trespasser (Mourton v. 
Poulter [1980] 2 K.B. 188) was not available. 

While Edwards’ Case is unassailable in so far as the Railway 
Executive was concerned, the fact that the local authority, which 
was responsible for the children’s playground, escaped liability is 


surely open to criticism. In the appeal to the House of Lords the 
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child’s claim against the local authority was not pursued since it 
had been dismissed both at first instance and in the Court of 
Appeal. 

Having regard to the present state of the law concerning defec- 
tive premises, it was inevitable that.this should be so. The occupier 
of property prima facie owes a duty of care to ensure that his 
premises are safe—a duty which varies in strictness according to the 
particular category into which the entrant can be placed. The 
duty may be as high as in Maclenan v. Segar [1917] 2 K.B. 828 
(though it may vary according to whether a guest is inside the hotel 
building or outside in the grounds; see Bell v. Travco Hotels, Ltd. 
[1958] 2 W.L.R. 556), or as low as in Mourton v. Poulter, supra. 
But this branch of the law of torts is concerned only with defects on 
the premises of the defendant and not with those on the premises of 
his next door neighbour. 

Nevertheless, it is suggested that in view of the flexibility of 
the tort of negligence—‘ the categories of negligence are never 
closed ’’—it should not have been difficult for the courts to have ' 
found a duty of care on the part of the local authority to take 
reasonable steps to prevent children from ‘‘ escaping’ from the 
playground on to the railway embankment—a practice of which 
they were fully aware. 

For while it would be impracticable to suggest that the Railway 
Executive should be under an obligation to seal off all their lines 
from marauding children, the same considerations should not apply 
to a local authority who create and maintain a children’s play- 
ground which adjoins a railway line for a distance of 1,000 yards. 
It would seem indisputable that the local authority should be 
under a duty to prevent injuries to children which might have been 
avoided if the local authority had erected a tennis-court type of 
tence between the railway and their recreation ground., 

In the present state of the law, however, there would seem to be 
no such duty and to that extent the law must be regarded as 
defective. 

Eric C. E. Topp. 


REVIEWS 


PRINCIPLES OF ADMINISTRATIVE Law. By J. A. G. GRirFiTH, LL.M., 
Lecturer in Administrative Law in the University of London, 
of the Inner Temple, Barrister-at-Law, and H. STREET, LL.M., 
PH.D., Senior Lecturer in ‘Law, University of Manchester, 
Solicitor of the Supreme Court. [London: Sir Isaac Pitman & 
Sons, Ltd. 1952. xxxii and 816 pp. 80s.] 


Tas is the first textbook to be published on English Administrative Law. 
The need for such a book has long been felt, and our thanks are due to 
Professor Street and Mr. Griffith for so ably filling this gap on our shelves. 
It will be welcomed as a manual by all teachers of Constitutional Law and 
Administrative Law and all students of Administrative Law, and as a reference 
book for the keener student of Constitutional Law. In the introductory 
chapter the learned authors discuss the various English definitions of Adminis- 
trative Law, and accept that of Sir Ivor Jennings that it ls “the law relating 
to the Administration. It determines the organisation, powers and duties of 
administrative authorities.” They wisely do not attempt to draw any definite 
distinction between Administrative Law and Constitutional Law: it is a matter 
of convenience and emphasis, They say in the Preface that “ Administrative 
Law is now a strong claimant for the status of a compulsory subject in legal 
education.” We agree that the study of Constitutional Law should be com- 
pulsory, and that suficient emphasis should be placed on the Administrative 
Law aspects; but we do not think there is room for Administrative Law: as 
a separate compulsory subject in the undergreduale curriculum. In countries 
where the study of Constitutional Law is limited by a written Constitution the 
answer may well be different. The main topics of the book are—as we should 
expect—the legislative, administrative and judictal powers of the Administra- 

tion, and the Parliamentary and judicial contro] of each, with a final chapter on 
Public Corporatiéns. There is one important omission, namely, Local Govern- 
ment, an intentional exclusion which is justified by the fact that this branch 
of public law has been adequately covered in other books. References to local 
authorities keep on breaking in; and, of course, the student must remember 
that on any definition of Administrative Law the law relating to local authori- 
ties forms an important part of that subject. Mr. Griffith wrote the first draft 
of the chapters on legislative powers,and public corporations, and Professor 
Street wrote the first draft of the chapters on administrative and judicial 
powers and suits against the Administration; but we are not invited to distri- 

bute praise and blame between the two collaborators. 

The work is thorough, rellable, sound in generalisation and accurate in 
detail. Eschewing polemics, the euthors approach the underlying political 
problems in a detached and objective way. Ilustrative examples are gener- 
ously provided by way of cases, statutory provisions or descriptions of 
institutions, and these are interspersed with illuminating but not excessive 
statistics. References to prectice sometimes supplement the strictly legal 
sources. Tho respect shown for Judicial authority is unusual in writers of 
this branch of law. The learned authors always try faithfully to state the 
principles which the courts appear to have laid down, Instead of condemning 

e judges for not deciding as they themselves would have done. This does 
not mean that they evade difficulties; but where two cases seem to be incon- 
sistent they try to reconcile them instead of denouncing both as wrong. 

Among the passages which strike us as being particularly helpful are the 
analysis of the definition of Statutory Instruments, especially as regards. 
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powers to make statutory rules conferred before the Statutory Instruments 
Act, 1946, came into force (pp. 44-52); the discussion of sub-delegated legis- 
lation (pp. 55-56, 61—69); and the critical summary of the various types of 
administrative tribunals (pp. 188-95), after a courageous attempt to give a 
general description of their composition and powers (pp. 158 et seg.). The 
point is well made that the cases of Errington, Robinson, Johnson and Franklin 
were decided on the interpretation of the statutes concerned (p. 178), and the 
authors are probably right in thinking that the Franklin Oase does not overrule 
the Hrrington Case (p. ITT). It 1s true that the House of Lords affirmed the 
Court of Appeal in Franklin’s Case (p. 176), but they did so on a different 
ground. The principle relating to prerogative legislation for Calonies is for 
once correctly stated (p. 104), though the authority for it in its modern form 
ig not Campbell v. Hall but Sammut v. Siriokland. The Lands Tribunal is 
thought to be admirably devised (p. 161), but the Rent Tribunals are not 
regarded as satisfactory (p. 164). The decision in R. v. Northumberland 
Compensation Appeal Tribunal, ex p. Shaw, which caused some excitement, is 
put into proper perspective by the reminder that few tribunals are compelled 
to make a, full record (p. 214). Whether public corporations are Crown 
servants for purposes of civil liability and proceedings the authors think 
depends on the degree of control exercised by the Government, and this view 
leads to the suggestion that the Central Land Board and the Agricultural 
Land Commission are Crown servants, that Regional Hospital Boards are 
probably Crown servante, and that the position of the New Town Develop- 
ment Corporations is uncertain (pp. 247-48, 299-802). It may be that a 
contractual relationship exists between statutory undertaker and consumer 
(p. 258), but we are not convinced that Departments which were incorporated 
before the Crown Proceedings Act, 1947, without being expressly made suable, 
can still be sued otherwise than under the provistons of this Act (p. 251). 

One of the less satisfactory passages is that on statutory interpretation, 
_the principles of which it is not possible to discuss in the limited space 
available (pp. 100-108). Denning LJ.’s dictum in Seaford Court Hetates, Ltd. 
v. Asher, set out here at some length, was not approved in the House of 
Lords, as a footnote indicates; and we derive confusion rather than help from 
the statement quoted from Professor Willis’s article in 16 Canadian Bar 
Review. It is no longer correct to say that penal statutes are strictly con- 
strued, apart from the’ fact that “strictly” is ambiguous. The arrangement 
due to division of labour separates the discussion of the exclusion of Judicial 
control over delegated legislation (pp. 116-119) from the similar problem 
relating to the judicial powers of administrative bodies (pp. 221-222). The 
exposition of the conceptual and functional distinctions between administrative 
and judicial powers at the beginning of chapter 4 will not be easy reading for 
the student (pp. 140-82); but this was probably the most difficult part’ of 
the book to write, and the authors must not be blamed in so far as the 
difficulty is inherent in the subject-matter. Among the methods of judicial 
review the treatment of habeas corpus is scarcely adequate, and under “ action 
for damages” nuisance and negligence might be mentioned (p. 286). As 
regards the question whether statutes bind the Crown, the distinction between 
the statements of principle in Tamlin v. Hannaford and Province of Bombay 
v. Municipal Corporation of Bombay does not appear from p. 266 to be 
significant; in any event in the next edition account will no doubt be taken 
of the recent Judgment of the Court of Appeal (if that is allowed to stand) 
in Bank voor Handel v. Siaiford, where incidentally Denning L.J. states 
the principle differently from his statement in Tamlin v. Hammaford. The 
account of Parltamentary control over public corporations is rather summary 
(pp. 284-8), and no reference is made to the periodical reviews foreshadowed 
by Mr. Herbert Morrison as Leader of the House of Commons on October 
25, 1950. 

A misprint in the ttle of Winfield’s Tort in a footnote to p. 242 might 
conceal a theory of ctvil liability. The right-hand page-heading in Chap. 5 
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reads “Control of the Administrative Powers,” whereas the chapter also 
covers the control of judicial powers. If the preservation of the English 
language be regarded as at least as important as the preservation of Engilsh 
law, we may be forgiven for expressing our dislike of the following examples 
of modern Anglo-American Jargon:— “insights” (p. v.); “due to” for 
“owing to” (p 100); “stems from” (p. 148); “it is undertaking promotional 
activities” (p. 144); “factual investigatory procedures” (p. 146); “ motivating 
decisions” (p. 149); “evaluated” (p. 152); “ procedures” (p. 152); “ adjudica- 
tive procedures” (p. 165); “the investigational field” (p. 187); “ adjudicative 
processes” (p. 189); “jurisdictional excesses” (p. 190). Let us say that 
they are in advance.of the best English usage. 


O. Hoop Punurs. 


a 


Mopren Equiry. By H. G. Hansury. Sixth Edition. ndon : 
Stevens & Sons, Ltd. 1952. xl and 774 pp. £8 8s. 


AN INTRODUCTION TO Equity. By G. W. Kerron. Third Edition, 
[London : Sir Isaac Pitman & Sons, Ltd. 1952. xxxvii and 
876 pp. £2 5s.]| 


Born these new editions maintain the high and exacting standard of 
scholarship which the teacher of Equity has been accustomed to demand in his 
textbooks. 

On this occasion, Hanbury perhaps offers a more fruitful field for the 
reviewer. Having regard to the recent pronouncements from the Bench on 
the character and scope of English equity, the author has sought to re-assess 
the present relations of common Jaw and equity in his vigorous and provoca- 
tive style. He takes the view that law and equity are being carried in the 
direcHon of fusion by such decisions and dicta as those in Central London 
Property Trust v. Hightrees Howse, Lid. [1947] K.B. 180, and Sole v. 
Butoher [1950] 1 K.B. 671, though he considers that Winter Garden Theatre 
v. Millennium Producilons, Lid. [1948] A.C. 178 “points in the opposite 
direction ” (p. 24). The reader is not, however, told what is meant by “ fusion” 
and herein lies the difficulty. 

Maitland said of fusion: “The day will come when lawyers will cease to 
inquire whether a given rule be a rule of equity or a rule of common law: 
suffice it that_it is a well established rule administered by the High Court of 
Justice.” The criterion would seem to be simply that law and equity are fused 
where in a gtven situation no one is concerned to ask which branch of the 
law gave tise to the rule applicable thereto. Hanbury lends this support by 
quoting the 1925 legislation and the Limitation Act, 1989, as speeding the 
supersession by the Law of England of both common Jaw and equity. 

On this, view, however,. Winter Gorden Theatre v. Millennium Productions, 
Lid. [1948] A.C. 178, is a prime example of fusion, a case where both the 
“legal” and “equitable” solutions to the problems of occupational licences 
were discarded in favour of a new rule. What does it matter that the decision 
semble should “retrospectively bestow on equity a resource which it had not 
previously enjoyed”? In a developing society the sources of jJudge-made law 
cannot be confined to the period before 1875; whatever the rational process 
this decision is now a well-established rule administered by the High Court of 
Justice. On the other hand, in Central London Property Trust v. Hightrees 
House, Lid. [1947] K.B. 180, and Solle v. Butcher [1950] 1 K.B. 671 (as in 
many other cases), Denning LJ. has found it necessary to point a contrast 
and conflict between the legal and equitable rules to Justify a deviation from 
what had previously been the acctpted principles. By Maitland’s test, at all 
events, fusion has not yet come about 
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Again, assuming Professor Hanbury to be correct, it is difficult to see how 
the scheme of settlements of land established by the 1925 legislation supports 
fusion in Mattland’s sense, since it depends on the dichotomy between the 
equitable beneficial interest and the legal estate upon trust, both of which are 
vested in the tenant for life. The beneficial interests are no leas equitable 
because they are established by Act of Parliament. 

This discussion is not intended to decry in any way Professor Hanbury’s 
analysis; he rightly treats the problems of fusion as fundamental to his whole 
subject. It is however this reviewer's submission that all students of equity 
would be in the author’s debt if he gave his views on what fusion of law and 
equity means or ought to mean. 

Although Hanbury and Keeton deal with the same subject, their treatment 
of it Is very different. Professor Keeton regards equity primarily as a method 
of approaching legal problems, which can best be understood in terms of 
history. He is therefore leas compelled than Professor Hanbury to make his 
treatment exhaustive, and consequently the new edition calls only for amend- 
ment of detail of the text, rather than for adjustment of his whole argument 
to meet a changing judicial temper. 

This amendment of detall was, however, needful. As the 1947 edition WAS, 
due to post-war exigencies, virtually a reprint of the first edition, this is the 
first thorough overhaul which the book has had. It is a tribute indeed to the 
author how well the original material has stood the test of the intervening 
18 years. 

Professor Keeton, in preparing this new edition, has not merely brought 
the text up to date, but has embodied new matter, some of which was regarded 
as a serious omission from earlier editions. In particular, there are a number 
of new chapters dealing with equitable remedies. Originally only rectifice- 
tion of instruments found a place in the Introduction, as the publishers then 
intended to produce a special book in their equity series to deal with 
remedies alone. This book never appeared owing to the war, and the publica- 
tion now of the material in a textbook dealing with the general principles of 
equity is greatly to be welcomed. 

In addition, Keeton includes also new chapters on the rules of equity 
applicable to infants, lunatics and married women, on powers of appointment 
and on fraud in equity. The author has also substantially expanded his first 
chapter on the nature of equity in the Hght of the Judgment of the Court of 
Appeal in Re Diplock [1948] Ch 465. In the result the Introduction to Eqwity 
is not only as good as ever, but is greatly enhanced in usefulness as a students’ 
textbook. 

A subsidiary (though important) point is the high standard of textual 
accuracy displayed in Keeton which reflects the greatest credit on everyone 
concerned 

There is however a further matter. The reviewer feels bound to comment 
on the comparative layout of the two books, and in particular on the indexes 
and annotations, Keeton’s index includes references to cases while Hanbury’s 
does not. This omission can ‘cause inconvenience to the reader using the book 
as a work of reference, since Ít is necessary always to turn to the actual text 
to find the case reference. 

The question of annotations is, however, much more important. It is 
difficult to resist the impression that (with the best of intentions) Hanbury is 
over-annotated. Constant references in the text to footnotes distract the 
reader even if the footnotes are important (as of course they often are in 
Hanbury, since the author frequently embodies subsidiary arguments in them). 
All too often, however, the footnotes consist of needless or obscure cross- 
references to the text, or several references used where one would have done. 
(See for example on the first point p. 107, n. 89; p. 109, n. 98; p. 218, n. 1; 

p. 226, second part of n. 49; p, 568, n. 26; on the second point pp. 85-86, 
A 28-25, and p. 119, nn. 34-86.) These tendencies, though to be found 
throughout, are particularly noticeable in the first 120 pages or so. 
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In addition there are a regrettable number of inaccuracies among the notes 
in Hanbury. On pp. 14 and 18, notes 42 and 62 respectively refer the reader 
“post” without stating the page to which he is referred; p. 41, n. 52 should 
refer to p. 444 not p. 400; on p. 55 the references 52a to 58a are confused by 
the omission of letters after the number of the note both in the text and in the 
footnotes, and on p. 102, notes 50 and 52 refer to p. 662 instead of to p. 682. 
Wrong references are to be found to cases: on p. 228, n. 81, Gtbson v. Sowth 
American Stores is referenced [1950] 1 Ch. 226 instead of Ch. 177; on p. 288, 
no 89, Wilkams’ Trustees v. I. R. C. is given as [1989] instead of [1947] 
Appeal Cases, and in the following note a page reference is given to Lord 
Normand’s speech in that case but without specifying in what case or in what 
report the speech is to be found; on p. 657 (indexed to p. 658) Ministry of 
Health v. Simpson is noted as [1941] instead of [1951] Appeal Cases. 
Re Diplock itsel? is variously given Law Reports and AB England Law 
Reports references, ond p. 716, n. 61, refers simply to Re Diplock without 
mentioning that the reference was to Simpson v. Lilburn and not to Diplook 
vy. Wintl. Compare also the various references to Reading v. Att.-Gen. 
[1951] A.C. 507 on pp. 186, n. 98; 709, n. 24; and 718, n. 60 

Similar inaccuracies appear occasionally in the text also. The cases quoted 
on p. 227, n. 51, do not support the text, the decisions in four of them being 
contrary to the text while the fifth (Re While [1898] 2 Ch. 41) does not 
appear to be relevant. The same criticism applies to p. 241, n. 50. 

These are perbaps small matters, but the errors quoted are in most cases 
samples only. A ‘law book must be accurate and surely mechanical accuracy 
is not too difficult to secure. They are unnecessary errors and they unhappily 
and inevitably detract from the value of a book which has very many 
outstanding merits. 

Hawise R. Gaar. 


CARVER ON THE CARRIAGE OF Goops BY Sea. Nimth Edition. By 
Raour P. Coumvavx. [London : Stevens & Sons, Ltd. 1952. 
cviii and 1182 pp. £6 10s. net.] , 


Irs convenient form and the immense authority of its author, not to 
mention the eminence of its editors—t appears to afford a sure passport to 
the bench if not to the House of Lords—has given to Sorutton on Charter- 
parties and Bills of Lading a precedence over Judge Carvers much more 
detailed and readable study which it hardly deserves, Carver never had 
Scrutton’s position at the Bar, which meant that he had more time to lavish 
on his magmen , but he had a substantial practice which gave him the 
familiarity with e baias of shipping which is so necessary to make a 
success of a book of this sort. Carver has been well edited, among those who 
have accepted this responsibility being the present Lord Wright, and this 
tradition has been worthily maintained in the present edition by Mr. Colinvaux, 
who is to be congratulated on a good Job. 

The editorial work is not only excellent, but pretty extensive: for 
Mr. Colinvawx has carried through a number of substantial rearrangements of 
the contents and has added several additional sections, notably an excellent 
new chapter on Frustration and Llegality, which replaces the rather cursory 
treatment afforded to this subject in the earlier editions. Although Oarver is 
approaching its seventieth birthday there is not much dead wood in it, and the 
amount of pruning achieved by Mr. Colinvaux is small) The result is that 
an already bulky volume has increased by some 50 pages—it has now reached 
a portliness which makes it tiresome to handle and when a division into two. 
volumes has become desirable. 

The most important of the rearrangements is the shifting of a good deal of 
material out of the first chapter which deals with the common law responsi- 
bility of the carrier, and out of the third chapter which deals with the carriage 


t 
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in a general ship into a new fourth chapter entitled Responsibility for Cargo. 
This gives a more logical treatment of the subject and seems to me to be an 
improvement. f 

Of the new material the detailed commentary on the Carriage of Goods by 
Sea Act, 1924, calls for particular mention. While this is excellently done the 
method employed seems to me open to objection. This Act modifies the law 
in relation to bill of lading contracts in a large number of important respects, 
and I prefer the method of the late editors which was to deal with each 
modification as it arose in connection with its particular topic in the text, 
after giving a general introduction to the subject at an early stage. As it is 
one has to keep on looking in two different parts of the book for the law on 
one subject; for example, seaworthiness, or the carrier’s liability in respect of 
admissions made in the bill of lading as to quantity or quality of the cargo. 
This difiiculty Mr. Colinvaux tries to overcome by cross-referencing, not 
always with complete success, e.g., in the case of deviation where the section 
on justifiable deviation seems to contain no cross-reference to the important 
provisions in the Act relating to this matter. Incidentally, it is rather clumsy 
~ to commence the general section on justifiable deviation with the subheading 
Deviation to Save Property, which is the most glaring case where the common 
law refused to accept a reason which most people would regard as sensible as 
justifying deviation. And it is here of course thet a cross-reference to the 
1924 Act was particularly called for. Apart from this the chapter on 
deviation is much improved. Mr. Colinvaux is‘ always ready to express his 
own view, even if it is against the current of opinion, as with his contention, 
with which personally I am in agreement, that deviation does not avold the 
contract ab initio, so that the carrier is entitled to rely upon the exceptions 
in his contract to protect himself against casualties which occurred before the 
deviation took place. 

Mr. Colinvaux has also rewritten a good deal of the chapter on charter- 
parties, has inserted a section on implied terms under The Mooroook, 14 P.D. 
64, and other decisions where that case has been applied, and an important 
section on cif., contracts, a type of sales contract into which the carriage 
element enters so intimately that it is really necessary that it should be more 
effectively dealt with in a book of this kind than had been the case in previous 
editions, The article in Sorwiton on the subject has always been regarded 
as one of the best short statements of the law. I like Mr. Colinvaw’s treat- 
ment of thig difficult topic; but I do not think that the Judgment of 
McCardie J. in Diamond Alkali v. Bourgeois [1921] 8 K.B. 448 is so 
“unusually unsatisfactory” ag he makes out. The date on a shipped bill of 
lading is a matter of vital Importance to an importing merchant more often 
then not. In the case of a received for shipment bill he has nothing that he 
can rely upon, and while a clear usage of trade may of course make the tender 
of such a bill of lading good, it seems to me that something more than a mere 
practice is required to remove the importer’s right to a shipped bill, despite 
the obiter dicta of Bankes LJ. in Weis v. Produce Brokers (1921) 7 
LLL.Rep. 211, which supports the view contended for by Mr. Colinvaux. 

Ono of the most useful features of Carver has always been the extensive 
citation of the American authorities. Mr. Colinvaux has well maintained this 
tradition, and a substantial number of his 500 new citations are of American 
decisions. Often he goes further, and gives them as full a discussion as if 
they came from English courts. As he says in his Preface “the both to blame 
collision clause,” which is of course often found in English bills of lading, 1s 
really only intelligible in the light of the American cases. There have been several 
recent English decisions of high importance on various points. As far as I 
have been able to check them these are all well dealt with, except that if the 
Insurance cases on the application of causa proxima to “warlike operations” 
are to be mentioned it should also be stated that The Oowwold [1942] A.C. 
691, completed the process of freeing the cowsa prowima rule from the rather 
narrow interpretation which had been earller put upon it. 


i 
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I should like to mention the much improved index which it is a pleasure 
to use, and also the removal of the chapter analyses from the heads of the 
chapters to the contents pages, which on the whole I prefer. 

- C. 


POLLOCK ON THE Law or Pantneasurr. Fifteenth Edition. By 
L. C. B. GOWER, LL.M., Solicitor, Sir Ernest Cassel Professor of 
Commercial Law in the University of London. [London : 
Stevens & Sons, Ltd. 1952. xxxv and 244 (with index) 25 pp. 
25s. net. | 


Pollook on Partnership was first published in 1877 and became in its fifth edition 
an edition of an Act of Parliament while preserving moet of its original 
substance. It is surprising what little change there has been in the law of 
partnership since the passing of the Partnership Act, 1890, when the drastic 
alterations in almost all other branches of the law are borne in mind. This 
is probably because partnership has been developing rather in the directlon 
of the private company and reform in the law relating to persons carrying 
‘on business in common has been confined to company law leaving the older 
form of association virtually untouched. In the 80 years which have passed 
since this book was first written, however, there has inevitably been a change 
of emphasis in the relative importance of the different parts of partnership 
law and of thdr relation to law in general. It was therefore time that the 
opportunity should be taken, as has been done in this edition, to delete matter 
which is no longer of interest and to substitute new material more suitable 
to the requirements of the modern reader. Professor Gower is to be con- 
gratulated in the way in which he has discharged this task so as to leave the 
book stil Polock on Parimerekip and not to transform it into Gower and 
Polock on Partnership. 

Pollock’s original bill provided for the compulsory registration of partmer- 
ships. This provision was dropped at an early stage when the bil was before 
Parliament but, as Professor Gower shows, ıt has now virtually become part 
of the law by the Registration of Business Names Act, 1916, as amended by 
the Companies Act, 1947. The Business‘ Names Act has been an unfortunate 
piece of legislation in that, so far, it has never been consistently enforced. 
Starting as a piece of wartime legislation’ during the first world war, its 
object was to compel the disclosure of the original name and nationality of 
a business man who had changed his name and nationality. With the end of 
that war, this object became of dwindling importance until it was finally 
repealed by section 116 of the Companies Act, 1917. The main provisions of 
the Business Names Act, however, still remain in force and thelr importance in 
relation’to partnerships is very properly emphesised in the present edition. 
The text of the Act, briefly but adequately annotated, is set out in the 
appendix and adds to the value of the book. 

Of the main part of the work it is unnecessary to say more than, as might . 
have been expected from the present editor, it is thoroughly brought up to 
date and the cases decided since the last edition added. There is a short note 
on the drafting of medical partnership agreements, the work of Mr. A. 
Goodman, which will be helpful to those having to advise on the effect of the 
National Health Service on medical partnerships. In its new form the book 
will be of great assistance to students and practitioners. 

The criticiam by one reviewer of the last edition of the continued use of 
the word “Indenture” in the precedents has apparently not been accepted, 
as this pre-1926 term is still retained. It is a matter for consideration 
whether an arbitration clause should always be included in a precedent of a 
partnership agreement as a matter of course. If the partners want to arbi- 
trate they can always do so whether the clause is in the agreement or not, 
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but the clause is sometimes a handicap when action has to be taken quickly 
against a partner who is acting or threatening to act in breach of the 
partnership agreement. 

J. CHARLESWORTH. 


[s] 

COULSON AND FORBES ON THE Law or Waters. Sixth Edition. By 
S. Rearmatp Hospay, o.8.r., of Gray’s Inn, Barrister-at-Law. 
[London: Sweet & Maxwell. 1952. lx and 1820 pp. (including 
index). £8 8s. net.] 


Tue last edition of Coulson and Forbes was published as long ago as 1988, 
a gap wide enough to have produced a generation of practiHoners unfamiliar 
with the work. For them especially the best service a reviewer can perform 
is to indicate the range of subject-matter comprised in the present edition. 
There are chapters on the Sea, including a useful discussion of the law 
relating to the foreshore; on Inland Waters; on Natural Rights relating to 
waters; on Acquired Rights, mainly a matter of easements; on Canal, Docks 
and Water Supply, a conglomeration of topics as artificial as the subjects 
themselves; on Fisheries, both sea and freshwater; on Navigation; on Ferries 
and Bridges; on Tolls and Rating; on Remedies. Finally, there is a long and 
detailed Second Part dealing with Land Drainage. The first two appendices 
are devoted to a reprint, with annotations, of several modern statutes, 
including the Land Drainage Act, 1980, the warlous Agriculture (Miscel- 
laneous Provisions) Acts and the Rivers (Prevention of Pollution) Act, 1951, 
and of a large number of relevant Rules and Orders. 

There is a marked, though no doubt, inevitable, difference in style between 
the humdrum, dull, accurate account of statutory topics and the generous 
discussion of the basic common law, full of curious points and ancient rules, 
long delightful extracts from learned Judgments, good armchair browsing, 
redolent of Victorian leather and of the days before learning was replaced by 
the card index. We feel it almost heretical to hint that spaciousness involves 
space, and that it must be purchased at a high price even by those to whom 
Schedule D ıs an open book. But we feel we are on firmer ground in 
suggesting that much of the chapter on Kasements of Water could safely be 
replaced by appropriate references to books on the general law of Easements. 
There is an inevitable tendency to discuss such topics as the acquisition of 
easements by reference mainly if not solely to reported cases dealing with water, 
and this can easily give an incomplete, and therefore dangtrous, picture of the 
basic rules. So, section 62 of the Law of Property Act, 1925, receives merely 
an Incidental mention, no doubt because the reported cases in which this section 
has been discussed. have so far had nothing to do with water (though note the 
important case of Long v. Gowmlett [1928] 2 Ch. 177, which is not referred to on 
this, the main point of the decision). 

It would be presumptuous for a reviewer to determine ex cathedra how far 
Mr. Hobday has succeeded in his editorial duties. No doubt each reader will 
come across minute points of omission—such stuff as reviews are made of 
(“It is surprising to find a discussion of foreshore rights without mention of 
the proviso to section 4 (1) of the Limitation Act, 1989.... The curious 
omission of the curious case of Re Simeon and the Isle of Wight R. D. O. [1987} 
Ch. 525, in the matter of percolating water.... The anxtety of a wharfinger, 
brooding over his duty to provide safe berths, might have been somewhat 
eased by a footnote reference to The Majford [1942] P. 48,145... ,” ete). 
But this kind of thing is merely a specific application of the general rule that 
no textbook is a complete substitute for an efficient case digest, and review 
editors might well consider printing this rule in each issue at the head of their 
review columns. Omissions of this kind are relevant only if thelr accumulation 
becomes evidence of incampetence, and nobody is likely to raise this charge 
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against the present editor. Suffice it to say that such portions of Coulson and 
Forbes as we have read we have read with interest and often with pleasure, 
and on such points of detail as we have consulted the text we heave received 
adequate information and enlightenment. 

A. D. Hinanm yrs. 


An InTRopUcTION TO Evipgnce. By G. D. Nozzs, Reader in 
English Law in the University of London. [London : Sweet & 
Maxwell, Ltd. 1952. xxxii and 427 pp. 80s.] 


PHIPsON ON THE Law or EKvipence. Ninth Edition. By Sm 
Rorano Burrows, Q.c. [London: Sweet & Maxwell, Ltd. 
1952. clxxxv and 758 pp. £4 10s.] 


Roscor’s Croan’ Evipence. The Law, Evidence and Practice 
in Criminal Cases. Sixteenth Edition by His Honour Jupar 
A. A. GORDON CLARK and ALAN GARFITT, LL.B., Barrister-at- 
Law, [London : Stevens & Sons. 1952. Ixxvi "and 1068 pp. 

£6 6s.] 


Tare appears to be no Immediate prospect of a “restatement,” not to speak 
of codification of the “tangled web” of the law of evidence, however 
desirable this might be. While awaiting the setting up of a committee which 
will investigate the whole subject (which was advocated, for instance, at least 
so far as civil matters are concerned, by the Royal Commission on the 
Dispatch of Business at Common Law, 1984-86), the publication of a new book 
which surveys the present position is bound to be received with special 
interest. 

Mr. Nokes’ Introduction to Hvidence is in the first place intended for 
students and exposition must therefore clearly take precedence over the 
niceties of critical analysis. As it is, arrangement and sequence alone ralse 
difficult problems and, since the law as it stands ls hardly to be understood 
except by reference to the way in which it has grown during the past 800 
years, the author wisely gives considerable space to the historical background. 
The result is a comprehensive survey, both readable and concise, and this is 
achieved without any over-almplification. Authority by way of decided cases . 
is given for almost every single statement in the text, recent decisions are 
very fully noted, yet, though altogether something like 2,500 cases are referred 
to, the footnotes are not over-loaded. Within the limits of available space, 
Mr. Nokes has taken account of relevant discussions in the leading English 
legal quarterlies and other modern literature. 

The complexity which surrounds many rules of the law of evidence is - 
perbaps best exemplified by the fact that one whole separate part of this 
book, amounting to almost one quarter of the text, is devoted to the techni- 
calities involved in the admissibility (or otherwise) of hearsay evidence alone. 
But unlike other current: textbooks and treatises on the law of evidence, this 
admirable, up-to-date Introduction does not plunge into detail in order to 
avold, as far as possible, statements of general principle’ On the contrary, 
each chapter of the two main sections of the book, concerned with the 
“ Admissibility of Facts” and the “Means of Proof” opens with some over-all 
considerations, and if these are occasionally controversial, they are invariably 
carefully reasoned 

In the face of so welcome and so impressive an achievement, there is very 
little room indeed for any but positive comment Once or twice, perhaps, 
Mr. Nokes is not very happy in his terminology, as in the vital discussion of 
the relation between relevance and admissibility of evidence (pp. 67 et seq.), 
where his definition of relevance forces him to the conclusion that “irrelevant 
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facts may be admissible.” The two terms have indeed often been carelessly 
used, not least by the courts, and sometimes are even treated as synonymous} 
all the more reason why the term “admissible” should never be employed 
except in its strictly technical sense and even sentences like the following (on 
p. 141) “Expert evidence is not admissible when the tribunal 1s competent to 
decide the matter in dispute without assistance” strike one as unfortunate. 
Admissibility is always a question of law, but certain evidence offered and 
admissible may be excluded at the discretion of the court for various reasons, 
including incidentally those given by the Court of Criminel Appeal in R. v. 
Shellaker (a cage quoted, but not on this important point). 

In his Preface to the last edition of Phipson’s Evidence prepared by him 
(the ninth), Sir Roland Burrows wrote not many months before his death: 
“I am strongly of opinion that the rules of evidence should be reconsidered 
in the light of modern conditions... . Is it right to consider them as enabling, 
so that nothing is to be considered admissible unless there is a rule which 
makes it admissible, or, on the other hand, is the right approach that every- 
thing that is relevant is prima facie admissible unless there is a rule which 
excludes it?” It was hardly to be expected that such a radical departure 
from the established line should have been undertaken in this new edition, 
which will always stand as a monument to the learned editor’s vast knowledge 
of the subject. Nonetheless, whether in the future the old arrangement of 
Phipson is to be maintained or not, it is to be hoped that a thorough pruning 
will be carried out of some of the irreconcilable cases which still stand facing 
each other to the bewilderment of the reader (a good typical crop is found, 
s.g., on Inducement to Confession on pp. 278-278). At present it is difficult 
to avoid the impression that PAipson harbours a considerable number of 
ancient decisions which, though never formally overruled, would never be 
quoted, not to mention followed, today. 

To some extent the same objection of rather uncritical enumeration must 
also apply to the new editon, the first for almost 25 years, of Roscoe's 
Oriminal Evidence. To give but one instance almost at random: full dis 
cussion of evidence after verdict but before sentence refers both to Campbell 
(1911) 6 Cr.App.R. 182 and to Van Pela (1948) 29 Cr.App.R. 10, which 
definitely modified the very dicta by Alverstone L.C.J. in the earlier case 
which are here quoted. There are some rather sweeping statements, given 
without explanation or authority; on p. 28, for instance, we read “ where there 
is a presumption that hearsay evidence is true, it is admissible” or on ' 
p. 906 “long sentences are coming back into favour—a result of... 
inability to order corporal punishment.” Despite the incorporation of much 
new matter, Roscoe seems to carry the past as a rather heavy load round its 
neck; it is sometimes not until one comes to the end of a whole paragraph or 
section that it is possible to tell what the law is, as opposed to what it was. 
Some branches of the law which are gaining increasing significance in modern 
conditions are rather cursorily treated here (e.g, Expert Evidence, pp. 155- 
157) and rather surprisingly the Table of Statutes in Rosooe (and in Phipeon) 
contains no reference to section 19 (a) of the Criminal Appeal Act, 1907, 
which gives power to the Home Secretary to refer a case back to the Court 
of Criminal Appeal for the consideration of fresh evidence and was 
more than once of late: ' 

It is for its alphabetical digest of evidence of crimes which makes up the 
bulk of the work that Roscoe’s Oriminal Kvidenos will be chiefiy welcomed by 
practitioners. The system of cross-references, on which its value in practice 
must largely depend, is carefully carried through, except that there are 
perhaps rather numerous passages in the text which—by a curious circum- 
locution—refer the reader not to the appropriate section or page of the book, 
but baldly “See Index” (and even here, if he happens to look for “ Burden 
of Proof,” he will not obtain satisfaction until he has reached “ Omu 
Probandi”). i 

H. A. HANMELMANN. 
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Operas’ PrincreLrs OF Pierapine anD Practice. Fourteenth 
Edition. By L. F. Sroner, of the Inner and Middle 
Temples, and the Midland Circuit, Barrister-at-Law. [London : 
Stevens & Sons, Ltd. 1952. ‘liv and 476 pp. (including index). 
85s. net. | 

Tars is the first edition of this well-known student’s textbook to come from 

the hands of someone other than its distinguished author or his equally dis- 

tinguished namesake, and it is therefore of considerable interest. Mr. Sturge 
is not exactly a newcomer to the book, as he participated in the preparation 
of the thirteenth edition in 1946. Moreover, he already has to his credit 
excellent editions of Oockle’s Evidence and Stephen's Digest of the Criminal 

Toes, It is with confidence therefore that one turns to the new edition of 

Odgers, for one feels sure that the publishers have found in him a person who 

will enable the usefulness of the book as an introduction to the principles of 

pleading and practice to be retained if not indeed enhanced. 

This confidence is in no way misplaced. The present edition contains 
several new features. Not only is Chancery procedure and practice outlined 
for the first time, in two short chapters contributed by Mr. Raymond Walton, 
but here and there in the other parts of the text new paragraphs have been 
Introduced, designed, so the Preface informs us, “to give a practical turn to 
the matters under discussion in the hope that this work may be of value, not 
only to: the studént, but also to the Junior practitioner.” These are indeed 
most valuable innovations. The result is that the text has been lengthened by 
46 pages, but space has been saved elsewhere by improvements in the layout of 
the Tables of Cases and Statutes, and the Index, so that the book is not 
inordinately expensive. 

The effect of the Crown Proceedings Act, 1947, and the Legal Aid and 
Advice Act, 1949, is explained at the appropriate pages, and the relevant 
provisions of other recent statutes, such as the Companies Act, 1948, are 
referred to. Also recent cases have been noted where necessary. The general 
impression is that Mr. Sturge has done a sound piece of work, and that the 
present edition of Odgere is one of the best, if not the best, ever. 


J. E. Wann Wrouumes. 


Tue British COMMONWEALTH: THE DEVELOPMENT OF ITs Laws 
AND CONSTITUTIONS. General Editor: Grorcr W. Keeton. 
Vol. 2: The Commonwealth of Australia. By G. W. PATON, 
M.A., B.c.L., and others. [London : Stevens & Sons, Ltd. 
1952. xvi and 855 pp. £2 15s. net.] 


Tam publication of a series of works on the development of the laws and 
constitutions of individual Commonwealth countries is an excellent idea which 
reflects credit upon its sponsors. The series could fill a gap in our literature 
on comparative law and Commonwealth studies and at the same time attract 
the general reader. One views the volume on Australia with mixed feelings, 
for its content as well as its price may restrict its appeal in this country to 
a relatively small circle of readers. But no serious student of comparative 
law will ignore it, and even the_most resolute of Litte Englanders among 
lawyers must find his curiosity quickened by an examination of the experience 
of Australia in the evolution of its common-law system. , 
Professor Paton was able to select a strong team of academic lawyers and 
practitioners, reinforced by a Professor of Agriculture end a social scientist, 
to assist him. Their task was difficult; they were expected to write a general 
survey of developments not only at the Federal level but also in the six States. 


4 a 


260 i THE MODERN LAW REVIEW Vor. 16 


utilitarian. Yet, in this reviewer’s opinion, its utility would have been greatly 
increased if the authors had placed a heavier emphasis on such matters as 
sources of law, legal interpretation and, generally, the method of work of 
German lawyers. In his most interesting introducHon Dr. Cohn refers to 
these topics but much more would be welcome, even at the cost of omitting 
some detalls of substantive law. The reader is told, for instance, that although 
statute and custom are the only two sources of law, very great attention is 
given to Judicial decisions. He would like to know more about their formal 
place within the German legal system and the gradual hardening of the 
constant practice of the courts into a customary rule. The cursory treatment 
of the important topic of legal interpretation is particularly to be regretted. 
Both France and Germany are faced with the problem of adapting thelr ageing 
Codes to new conditions. Both, in effect, have abandoned the treditional 
method of interpretation which strove to discover the intention of the legislator 
But whilst the French favour the méthode téléologique, endeavouring to find 
the solution which would best satisfy the exisHng soclal needs at the cost of 
straining the meaning of the provistons, the Germans make occasional use of 
the numerous general formulas of their Code, such as that of good falth (thus 
in theory remaining faithful to the traditional method). Resort to these 
general principles is not restricted to cases for which the Code contains no 
specific rule. Asa result, a wide and somewhat uncertain measure of discretion 
is available to the judge, a fact which must always be borne in mind by a 
student of German law. The Maswal, in the second place, at times assumes 
‘too much knowledge of German law on the part of the Engish reader. This 
is particularly true of the sections dealing with Private International Law 
and Criminal Lew. It contains in two medium-size volumes not only a con- 
siderable part of German substantive law and procedure but also references 
‘ to judicial decisions and juristc writings. One feels that on too many 
occasions explanation hag been sacrificed in favour of information, with the 
result that some passages are hard to follow. Finally, it seems very unfortu- 
nate that such an important work should be marred by a great number of 
misprints, particularly in the citation of English cases, which destroys con- 
fidence just a little (for instance—Vol. I: pp. 28, 78, 106. Vol. II: pp. 6, 16. 
Page 108, Vol. I, is enlivened by the phrase “thdory de la risque ordde”). 

_ The section on Civil Law is by Dr. E. J. Cohn. There was already a work 
in English on this subject by Dr. E. J. Schuster, but as it appeared in 1907 
much of it is now out of date. The author follows the arrangement of the 
BGB. He discusses in turn the General Part of the Code (in many ways its 
most original feature), Law of Obligations, Law of Property, Law of Domestic 
Relations and Law of Succession. He does not limit himself to the statement 
of the actual articles but shows their working in practice. Many hypothetical 
cases provide examples throwing much light on dificult points. The result 
is in the nature of a briliant towr de force: the reader is given a clear and 
‘accurate picture of a vast field of German law and he will be particularly 
grateful for the skill with which he is led through the labyrinth of nullity of 
marriage, annulment, divorce, legitimacy, tutorship and curatorship. It seems, 
however, a pity that Dr. Cohn found no space to deal more fully with the topic 
of impossibility of performance. German law on this subject provides a good 
illustration of the measure Of discretion enjoyed by German judges in civil 
cases. It goes beyond the actual physical impossibility and embraces the cases 
wherever, in the opinion of the judge, the supervening events have created an 
“excessive difficulty” in the way of performance end it would be contrary to 
the.rules of good faith and fairness ın transactions to demand it. On numerous 
occasions Dr. Cohn refers to English Law. Most of his remarks are apposite 
and correct, yet to some exception must be taken. It is a strange slip to say 
(p. 186) that “in the case of an English mortgage the mortgagee becomes the 
owner of the property in question while the mortgagor retains an equitable 
right in the property.” Not all English lawyers (and very few American) will 
agree thet (p. 97) “the importance of the conception of unjust enrichment in 
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T R PA E AE E E E AE It 
is somewhat mialeading to say (p. 86) that “the principle of German law 
(differing in this respect from Roman law as well as English law) is that the 
vendor warrants ttle” without any mention of Eichhols v. Bannister (1864) 
17 C.B (x.s ) 708, and section 12 of the Sale of Goods Act, 1898., These, 
however, are minor criticisms detracting but little from the excellence of the 
work which can be wholeheartedly recommended as a reliable guide to German 
Civil Law. 

The last part ‘of Volume’I, devoted to Commercial Law, is written by 
Dr. Martin Wolff. He gives a masterly account of this difficult and technical 
branch of German Law. Dr. Wolff stresses (p. 210) that “ the whole continent 
of Europe (except the Scandinavian States) and the whole of South and Central 
America have developed and still maintain a distinctlon between civil law 
and commercial law,” but notes that in Germany the need for a commercial 
code side by side’ with a civil code was far greater before the enactment of a 
single civil code for the whole of Germany than it is now. (He might have 
added that Switzerland and Italy have now abandoned this duality of codes.) 
With an apparently effortless ease the author leads the reader through the 
bewildering number of various kinds of companies and partnerships produced 
by German law. The German equivalent to the English company limited by 
shares differs greatly from the latter in respect of the organisation of the 
company and the relationship between the management and shareholders. The 
Companies Act, 1987 (which was not incorporated into the HGB) emphasises 
the interest of the public in large corporations. Section 70 provides that the 
management of the company is to be guided, not by the interests of the share- 
holders as such, but by the interests of the company, the interests of the 
employees and workmen and the “ common weal of people and Reich.” Dr. Wolff 
denies with considerable force that the Act is inspired by the Nasl ideology 
(a view which is not shared by all German writers). One feels, however, some- 
what reluctant to accept Dr. Wolffs assurance (p. 289) that “ the true interest 
of the shareholders will hardly ever differ from the interest of the enterprise 
and from the public good.” On p. 245 the author writes “ alterations of the 
memorandum are mostly made in respect of the object of the enterprise or of 
an increase or reduction of the capital The consent of the court to the altera- 
ton is not required—another notable difference between English and German 
Company Law.” This requires amendment in view of section 5 of the Com- 
pantes Act, 1946. 

Volume II of the Manual opens with an account of German Private Inter- 
national Law. This part, written by Dr. Cohn, is a masterpiece of compression. 
The author’s alm seems to be to provide the practitioner with a brief and 
accurate statement of German Law (a somewhat intricate task as the enacted 
law covers only a small porton of this subject and many rules have been | 
evolved by practice and Juristic writings). In this he eminently succeeds, 
although this reviewer feels that the attempt to cover such a wide field within 
a narrowly restricted space makes the reading difficult. On p. 8,Dr. Cohn 
‘notes that “there can be little doubt that the nationality rule has in many 
cases Jed to most undesirable results, especially in view of modem conditions 
of mass emigration due to political oppression.” <A fuller discussion of this 
most topical problem would have been welcome. In particular, it would be 
interesting to have some information as to the attitude of German courts in 
this matter and as to whether the efforts of the late Professor Niboyet to 
substitute in such cases the test of habitual residence for that of nationality 
have had much echo in Germany. 

In the succeeding section Dr. Cohn and Dr. G. Meyer give a lucid summary 
of the vast and technical subject of Civil Procedure. If the result is somewhat 
disappointing it is because, in the nature of things, no short compendium on 
procedure can convey a clear idea of the practice of the courts. More examples 
of written pleadings would have been useful in view of the fact that under 
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the German system pecullar importance is attached to them, the oral hearing 
being frequently merely formal. 

The last two parts of the Manual are devoted to Criminal Law and Pro- 
cedure. Dr. K. Neumann begins with a few remarks on the history of German 
Criminal Law. It would, perhaps, have been worth while to devote a little 
more attention to the general character of the German Criminal Code of 1871. 
This Code is merely a revision of the Prussian Penal Code of 1831 which in 
turn was greatly influenced by the French Code Pénal of 1810. The doctrine 
of nulla poena sine lege 1s rigidly applied. The punishment is to fit the crime 
and not the criminal. Judicial discretion is fettered. Adequate measures of 
prevention and reform are lacking. This emphasis, acceptable in 1810, wes 
less so in the lest quarter of the nineteenth century when new political and 
legal ideas were making their appearance. In a sense the German Penal 
Code became antiquated very soon after it was passed. In the twentieth 
century six new drafts of the Code were prepared but little was done before 
the rise of the National Socialists to power. The control Council abrogated 
most of the Nast criminal laws, with the exception of some purely technical 
legislation without, political significance (such es, for instance, an Act of 
November 24, 1988, providing means for dealing with habitual criminals and 
measures of preventive detention, which was in fact prepared during the period 
of the Weimar Republic as part of the general reform of criminal law). 
Dr. Neumann gives a succinct and lucid account of the contents of the Code, 
subsequent Statutes and Control Council Legislation. He performs his task 
with great versatility, although the problem of finding adequate terminology 
must have been perplexing. The reeder will find much in this part that is 
interesting and instructive, but it may not be easy for him to grope his way 
through some of the pages. (In particular, the section on “The Parties to an 
Offence” is hard to follow.) 

The Manual concludes with a section on Criminal Procedure. It forms a 
necessary complement to the preceding account of criminal law. Dr. Neumann 
notes the numerous differences between the English and the German system. 
The most striking is the unfettered freedom of the German Judge in admitting 
and determining the weight of evidence. There is, therefore, no place for much 
of the law of evidence as known to English lawyers. 

is a valuable publication and a very welcome addition to the meagre 
literature on foreign’lew in English. 
f J. K. Gronrcxr. 


Law AND SOCIETY IN THE RELATIONS OF STATES. By P. E. CORBETT. 
'[New York: Harcourt, Brace & Co. 1951. x and 887 pp. 
$4.75.] 


Law AND Prace. By E. D. DICKINSON. [Philadelphia : University 
of Pennsylvania Press; London : Geoffrey Cumberlege. xi and 
147 pp. 26s.] 


Prorssson Corbett states that “the materials and the literature of what is 
known as international law or law of nations serve a useful purpose. They 
are used as instruments of national policy. Their invocation is one of the 
forms or stages of diplomacy. They assist in the relatively smooth dispatch 
of much international business, and it is probably true that in so doing they 
reduce the occasions of recourse to violence.” Both he and Professor Dickinson 
are concerned with showing how international -law at the present moment Is 
made to fulfil: the function of an ideology, and in so doing indicate many of 
its apparently inherent weaknesses. 


/ 
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Profeasor Dickinson refers to the vigorous way in which the United States 
has insisted upon the three-mile territorial belt, but cites the Truman Proclama- 
tion without discussing {ts implications and effects. Similarly, it is difficult 
to agree that the International Court of Justice in the Oorfw Oase “found 
Albania responsible for the explosions and for the resulting damage and loss 
of life on evidence obtained by the (illegal British) mine-sweeping.” It is 
likewise dificult to accept unquestioningly, particularly in a`cold war era, that 
“upon the whole... it will be found that international agreements are as 
well or even better observed than contracts in private law.” He has no doubt, 
however, that the individual is nothing more than an object of international 
law. 

On the status of the ‘individual Professor Corbett considers that the 
Nuremberg Trial proves his personality {n international law, and he considers 
that the non-recognition of this status “is an instance of the statesman's 
recourse to juristic reasons for maintaining the status quo.” While there is 
still some controversy as to the existence of any fundamental rights of States, 
there seems little doubt that an infringement of the territorial integrity of 
an existing international person would amount to an international delict. 
Professor Corbett, however, goes further and states that “the duty to respect 
the territorial integrity and political independence of a community possessing 
the characteristics of a State not yet recognised is no less and no more binding 
nowadays than it is in relation to recognised States.” This is true only to the 
extent that all the inhabitable parts of the world are already under the 
sovereignty of recognised States. 

Both books, but particularly Law and Society in the Relations of States, 
are valuable contributions to the sociology of international law. ' Few would 
. argue with Professor Corbett that in the cold war “each side cherishes values 


that it does not yet believe will be secure in one society to which all States . 


will be subordinate,” and most will agree with his analysis of the role of the 
little Powers at the present moment: “By playing upon... the antagonisms 
of the great States... even weak communities cannot merely assert autonomy, 
tut use methods and achieve ends that run counter to collective interests.” 
The two authors tend to diverge in their opinions as to the way ahead.’ 
Professor Corbett believes that “the future of any law of nations and that of 
international organisation is onc and the same.” He does not, however, sec 
the future in concepts of Western Union, but favours the establishment of a 
“ Commonwealth” relationship. He believes that what is fundamental is the 
vindication of human rights and calls for a “re-orlentation of the United 
Nations round this focal point.” Professor Dickinson, on the other hand, calls 


for a wider use of international Judicial settlement advocating the introduction , 


into the international sphere of courts on circuit or bilateral commissions with 
a wide jurisdicton. Nor does he pin his faith to the propagation of an Idea. 
Instead, he asserts that “the irreducible minima of uniformity are a uniform 
tolerance of essential diversities and a uniform acceptance of the principles 
and practice of reconciliation,” and he is of opinion that “the conditions of 
reconcilietion which may ultimately be exploited successfully will be conditions 
of substance and not exaggerations of an idea.” 
L. C. Graeme. ' 


a 


/ 
THe Conruicr oF Laws. By Prorrssorn R. H. GRAVESON, LL.D., 
8.J.D., Professor of Law in the University of London. Second 
Edition. [London : Sweet & Maxwell, Ltd. 1952. 85s. net.] 


Puoresson Graveson has continued to provide a comprehensive yet manageable 
textbook on a subject which always affords difficulty to his acknowledged 
public, those law students “approaching the conflict of laws for the first 


f 
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tme.” It is perhaps inevitable from the very nature of the subject that most 
of the standard works accessible to the student become tnvolved in their treat- 
ment of the many controversial issues; yet the need for a shorter treatment 
remains, and Professor Graveson meets this need by including these difficult 
issues but at the same thme treating them as secondary to the main task of 
outlining the law. The perplexed student, for whom the wood has become 
obscured by the trees, will find the book of inesHmable value and can return 
to tackling the “trees” of the larger works with increased understanding and 
vision. The growth of the book by some 50 or so pages is compensated for 
by the inclusion of over 50 recent cases. 

The problem of Renvoi is adequately dealt with in 12 pages; yet there is 
sufficient doubt about the validity of Kotia v. Nahas [1941] A.C.[P.C.] as an 
authority on the English conflict of laws to make one wish that Professor 
Graveson, in adverting to Wynn-Parry J.’s dilemma in Re Duke of Wellington 
[1947] Ch., would indicate to what extent he considers the case an authority. 
It is also not possible to accept without some hesitation the statement that 
the decision in Shaw v. Gould “ should be limited to the special facts on which 
the judgment is founded, i.e., the invalidity of a foreign decree of divorce of 
persons of English domicile” (p. 189). Certainly the headnote supports this 
view, but the question for Lord Cranworth was “namely, how far the status 
of legitimacy or illegitimacy attaching to a subject of this country may or 
ought to be modified by the laws of another country.” In Chapter 18 the 
author assumes for the purposes of Jurisdiction that there is a distinction 
between British subjects and allens (p. 266, footnote (g), p. 278). In view of 
section 8 of the British Nationality Act, 1948, which, for the purposes of 
criminal jurisdiction limits the Lability of citizens of the Commonwealth 
countries other than citizens of the U.K. and Colonies and Bire, it might 
perhaps be wiser to distinguish between citizens of the U.K. and Colonies and 
allens, rather than between British subjects and aliens. Certainly the presump- 
tion now must be that statutes of extraterritorlal operation apply only to that 
class of British subjects called “Citizens of the U.K. and Colonies.” 

In dealing with the exemptions from Jurisdiction, Professor Graveson states; 
“Nor will any action le in respect of the property of a foreign sovereign” 
(p. 299). This statement may need qualification in view of dicta of their 
Lordships in Sultan of Johore v. Bendahara [1952] 1 All E.R. a case reported 
after publication of this book. The question whether immunity extended to 
immovable property within the territorial jurisdiction of the court dd not fall 
to be decided, but clearly their Lordships did not recognise any absolute rule 
that a forelgn sovereign could not be impleaded in our courts in any circum- 
stances. Again, in referring to the immunities of international organisations 
and their representatives, the legislative measures covering this point are stated 
to be the Diplomatic Privileges (Extension) Acts, 1944 and 1946; it would be 


‘as well to make some reference to the amending and consolidating statutes of 


1950, i.#., the International Organisations (Immunities and Privileges) Act, 
and the Diplomatic Privileges (Extension) Act. 

In his treatment of the problem of Choice of Law, Professor Graveson 
points out the special provisions of the Matrimonial Causes Act, '1950, setting 
up a choice of law for cases falling under secon 18 of the Act; he concludes 
thet this provision “ will, therefore, exist side by side with any general choice 
of law rule there may be” (p. 878). Does this phrasing suggest that the 
provisions of the statute will not override, so far as an English court is con- 
cerned, any general rule in relation to cases covered by section 18 of the Act? 

In a new chapter 20, entitled the “Limit of Application of Foreign Law,” 
the author deals briefly with the exceptions to the normal enforcement or 
recognition of foreign judgments and legislation. Certain questions arise to 
which ‘the short answer may be that they are best left aside in an elementary 
textbook; however, one may ask whether confiscation and requisition are safely 

„dealt with without making any distinction between the two, and where, 
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assuming the necessity for adequate compensation, the Judgment as to what 
is adequate ‘must be made. 

These are tentative suggestions whieh in no way detract from the value of 
the book as a textbook for students; in assessing the value of the book it is 
fair to point out that Professor Graveson has produced a companion casebook. 
The marriage between the two is a happy one and fully justifies the atms of 
the author. 

D. W. Bowerrt. 


VORMUNDSCHAFT UND TREUHAND Drs RÖMISCHEN UND ENGLISCHEN 
PRIVATRECHTS IN IHRER ANWENDBARKEIT AUF VOLKERRECHT- 
LICHER EBENE. Eine Studie sur Strukturproblematik des 
Volkerrechts. By H. A. SCHWARZ-LIERERMANN v. WAHLEN- 
DORF. [Tfibingen: Verlag J. C. B. Mohr (Paul Siebeck). 
1951. 141 pp. Dm. 16.] 


Tue author of this attractively written essay describes the similarities in the 
development and the structure of the institutions of tutela and fiducia in 
Roman law and of guardianship and trust in English law. He finds a parallel 
for both in institutions of international law, i.s., for tutela and guardianship in 
the mandate and trusteeship systems set up under the League of Nations and 
the UNO and for fiducia and trust in the administration of Germany by the 
Allied Control Council. The use of private law conceptions for the develop- 
ment of international law is justified at length in an ambitious introductory 
chapter, which is somewhat out of proportion to Hie: two brief chapters which 
form the bulk of his work. 

The results at which the learned author arrives would seem to be open to 
few objections. His opinion on the nature of the occupation of Germany has 
tho further advantage of representing in the main the view officially sponsored 
by the occupying powers of the West., It Is another question whether these 
results are very novel and whether a great deal is gained by them in practice. 
One may well feel that the author by the great learning with which he has justi- 
fled his conclusions and by the pleasant form in which he has set out his findings 


hag done little more than whet his readers’ appetites for more nourishing ' 


food which so far he has failed to supply. General structural similarities in 
historical lines of development are no doubt interesting. So are likenesses in 
the functional character of legal institutions in different legal systems. Both, 
however, are far less significant than the practical results on questions of 
detafl which can (or must or should) be derived from them. If the author 
would have gone a little more deeply into these problems of detail, he would 
have found plenty of problems to engage his attention. To mention one 
instance only: if it is true (as the present reviewer thinks it is) that the 
mandated territories were administered under a sort of tutela and guardian- 
ship, how is it possible that the Trusteeship Council could approve of the 
confiscation of all assets in these territories belonging to ex-enemy nationals 
of the administering Power, notwithstanding the fact that the mandated terri- 
tories were declared not to be at war? If this is merely an instance of a 
persisting imperfection of international law, how can it be removed? Perhaps 
it is not too much to hope that the author may follow his work by an investiga- 
ton of the bearing which his general findings have on those problems of detail 
and practice which constitute the real life of the law. The high quality of his 
present work will, no doubt, secure for him an interested audience. 


E. J. Com. 
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QUELLEN , ZOM STAATSRECHT DER Nevuzerr. Vol. 2: DEUTSCHE 
VERFASSUNGSDOKUMENTE DER GEGENWART (1919-1951). 
Edited by Enaner Rupotr Huser. [Tubingen: Dr. M. 
Mathiesen & Co. K.G. 1951. 694 pp. Dm.82.] 


Turis work is undoubtedly an indispensable tool to any serious student of 
German constitutional history. It contains in addition to the Weimar Con- 
stitution the Basic Law of the Bonn Federal Republic and the constitution of 
the East German State a full reprint of all the present Lander constitutions 
and a very good selection of other documents of:importance to the under- 
standing of both the present legal situation of Germany and its development 
since 1945. This section includes not only the fundamental enactments of the 
Occupation Powers, such as the Charter of the Allied High Commission, the 
Agreement on the International Ruhr Authority; the Saar Convention and the 
Constitution of the Saarland, but also many documents which are not of 4 
strictly legal character, but of political or merely historical significance, such 

as the Grotewohl letter on the unification of Germany and the reply of the 
Federal Government, documents on the Oder-Neisse frontier, Dr. Schumachers 
declaration on the German Defence contribution of October, 1950, and others. 
Nevertheless, the work does not entirely come up to expectations. It is 
not a collection of German constitutional documents from 1919 to 1951, but 
merely one containing documents from 1945 to 1951, preceded by a reprint of 
the most important documents from the W r period (which unfortunately 
does not include the Prussian Constitution of that time). 

It is a little surprising that the Editor has thought fit to treat the Nasi 
period with such neglect. During that period he has played a very important 
part, having been one of the leading lights among the constitutional theoreticians 
of National Socialism. - His works include essays on the “ Head of the State 
of the German Rech” (1985), “The Totality of the Racial State”. (1984), 
“The Legal Nature of the NSDAP” (1989) and—last, not least—a students’ 
textbook on the constitutional character of the Third Reich, which has run into 
two editions. In all these works he has shown himself as a skilful and 
enthusiastic expositor of Nasi ideology and Nasi practice. One notices 
with some surprise that he now—alas belatedly—comes to the conclusion that 
the Reichstag Fire of 1988 was possibly the work of Nasi terrorists and that 
the D “for the protection of the People and State” of 1988 was abused 
by the régitne which he so loyally served. Apart from this Herr Huber has not 
at any time in public withdrawn a single word of the rubbish which he pro- 
duced in the service of his late masters. One would not waste many words on 
him, if it were not for the fact that he is not the only case’ of a prominent 
Naxi theoreticlan who is attempting to stage a come-back. It does not seem 
to occur to him that only those who share either his misdeeds or his former 
convictions will rejoice at such a return. Those to whom learning is more 
than 

a cobweb of the brain, 
profane, erroneous and vain 


will presumably feel that its halls are better left severely alone by those 
who have abused their learning in order to counsel, assist and commend the 
perpetrators of the greatest crimes of all times. One must wonder at the 
tactlessness or ignorance of those German publishers who present to the public 
once more the names of these guilty men. By doing so they lend notable and 
unfortunate support to those who say-that in the Federal Republic all facilitles 
are now thrown open to Nasis wishing to resume their activities. It is true 
that on the present occasion Herr Huber’s contribution is as innocuous as can 
be. But surely there are enough scholars in the Germany of 1952 who can edit 
a collection of this type without conjuring up memories such as are inevitably 
associated with the name of E. R. Huber.. Has the lenient world, which has 
restored to him and his Hke a freedom utterly incompatible with the system 
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of oppression which his group created, not the right to demand that the one- 
time oppressors should enjoy this freedom in polite silence? 
E. J. Corns. 


CURRENT Lica, Prontems 1952. Edited by Groner W. Krrron 
and GEORG SCHWARZENBERGER. Vol. 5. [London: Stevens & 
Sons, Lid. 1952. vii and 889 pp. £1 17s. 6d.] 


THe fifth volume of this series contains fourteen public lectures delivered in 
the Faculty of Laws at University College, London, during 1951-32, as well 
as the address on “ The Need for a New Equity” which Denning L.J. gave to 
the Bentham Club, which he has since in substance repeated on the wireleas 
and which certainly does not lack the reforming spirit, though this does not 
extend to the universities; on the contrary it is in them that the learned Lord 
Justice finds the new spirit capable of producing the new equity. 

Professor Keeton deals with the “Director and Trustee” and concludes 
that frequently the courts dealt with him in a spirit of leniency; but it should 
be remembered that, if this were not so, it would be impossible to find 
professional men willing to serve as directors. Nationalisation is the key-note 
of three lectures on “ Nationalisation in Legal Perspective,” “The Law and 
Ethics of the Compulsory Acquisition of Land”: and “Hospitals, and the 
National Health Service Act” by Mr. Scammell, Mr. Fitzgerald and Dr. 
Marshall respectively. Mr. Holland contributes a useful paper on “ High Court 
Control of Inferior Tribunals,” while Professor Glanville Williams’ paper on 
the “ Law of Abortion” is of particular interest from the point of view both 
of legal analysis and legal reform. Mr. Richard O'Sullivan writes on “ Offcial- 
dom and Infancy.” Mr. Lloyd’s paper on the Reform of the “Law of Idbel” 
was read before the Defamation Bil, since enacted, was introduced into the 
Commons and is, therefore, now largely obsolete. Mr. Payne’s lecture on Re - 
Polemds is a valuable contribution which should be reed in conjunction with 
Dr. Goodhart’s article in (1952) 68 L.Q.R. 514. While Mr. Ivamy writes on 
the somewhat special subject of “Hire Purchase and the Law,” Mr. Powell 
takes a broad view of “Roman Contribution to the Reform of English Law” 
and thinks that “ clear and refreshing water may often come from an old well.” 
The last three papers are devoted to International Law, Dr. Cheng writing on 
“The International Law Commission,” Mr. Green on “Legal Aspects of the 
Schumann Plan,” and Dr. Schwarzenberger on the “Protectlon of British 
Property Abroad.” In view of the private investor’s “ comprehensible tendency 
to refrain from investments abroad” Dr. Schwarzenberger sees the future of 
forelgn investments in business done “by, or under the tactful but firm 
guidance of, international institutions.” ‘ 

It is to be hoped that University College will continue not only the public 
lectures, but also thelr publication. 


F. A. Misa 


Income Tax Law anp Practice. By Cecu A. NEWPORT, F.A.C.C.A., 
and OLiver J. SHaw, Barrister-at-Law. [London : Sweet & 
Maxwell, Ltd. 1952. xxxviii and 897.pp. 27s. 6d. net.] 


Mrnrry to state that 24 editions of this well-known work have appeared since 
it was first published in 1927 bespeaks its value to its own particular public. 
The work is essentially one for the practical man, the accountant or company 
secretary, and is not intended for the lawyer pur sang. The original preface 
makes this clear by its insistence on the absence of “legal jargon” and its 
emphasis on practical arithmetical illustrations which occupy nearly one-third 
of the present edition. 
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It would, therefore, hardly be fair to criticlse the book from the purely 
legal angle but attention must be called to certain points for consideration of 
the authors in their inevitable further edition. 


Considering the emphasis placed on the “practical” side of the subject it . 


is surprising how few arithmetical examples (only three) there are in Chapter 5, 
“ Allowances in respect of Capital Expenditure,” a topic which lends itself 
peculiarly to this mode of treatment; cross-references at least might be made 
to pp. 188-40 where examples of wear and tear of business assets are worked 
out. 

In view of‘the treatment of trade debts, the statement at p. 76 that income 
is only taken into account when it is recelved and not when it arises or accrues 
requires some qualification. The treatment of section 187 (a), Income Tax 
Act, 1952,—“ expenses not incurred wholly and exclusively for the purposes 
of the trade,” wrongly quoted in the text—with the barest possible reference 
to Strong ¢ Co. v. Woodifield, 6 T.C. 671 (p. 111) and the omission of Smith's 
Potato Crisps, Lid. v. Bolland, 80 T.C. 267 is inadequate; the latter case should 
have been quoted in preference to Worsley Brewery Co., Lid. v. O. I. R., 
17 T.C. 849, at p. 118 and to Rushden Heel Co., Lid. v. Keone, 80 T.C. 298, 
at p. 115. “Excess Rents” is a subject which also lends itself peculiarly to 
arithmetica] exposition but no examples are given in the very brief discussion 
on this topic at pp. 188-9. Chapter 15, Schedule E, is disappointing with its 
disproportionate emphasis on the lability of clergymen in contrast to the 
much more important subjects of compensation for termination of office or 
employment—1l2 lines and a footnote at p. 201—and of “expenses wholly 
necessarily and exclusively incurred in the performance of the duties” at p 198. 
The omission in the section on “ Bank Duty” and “ Penalties” at pp. 806-12 
of the leading cases such as dAtt.Gen. v. Til, 5 T.C. 440 and Ati-Gen. v. 
Johnstone, 10 T.C. 758 is somewhat surprising. 

These are, however, only blemishes on an,excellent practical work which can 
thoroughly be recommended to its special public. The arithmetical examples 
in Chapters 11 and 12 relating to the computation of taxable.trading profits 
and of the “commencing” and “cessation” provisions could hardly be 
bettered, a remark which equally applies to Chapters 16-19 which deal respec-' 
tively with the Hability of partnerships, husbands and wives, executors and 
trustees, Double Taxation Relief and Irish income. 

A. FaawswortH 


‘ Toe Evewents or Estate Duty. By C. N. BEATTÆ, LL.B., 
Barrister-at-Law. [Butterworth & Co. (Pubblshers), Ltd. 1952. 
xxiv and 180 pp. 22s. 6d. net. | 


Ma. Brarrre has put all law students further in his debt by following up his 
Hloments of Income Tas Law (reviewed at 15 M.L.R. 410-11) with a companion 
volume on Estate Duty; that both books have been prescribed by the Law 
Soclety for its Final Examination clearly bespeaks their worth. 

Since The Elements of Estate Duty has been written wholly with an eye on 
the student, the learned author has eschewed the complexities of tax-avoldance. 
The work opens with an introductory chapter briefly glancing at the history 
of the death duties and the outline of the current system. The first chapter, 
the longest in the book, is an excellent one with its very clear exposition of the 
law relating to “ Property passing or deemed to pass at death”; Mr. Beattie 
does not hesitate to break a lance with the authors of the major works upon 
the subject, ef. his disagreement with Green and Dymond as to “ competency 
to dispose,” p. 17, footnote 1. Other noteworthy chapters are those dealing 
with Gifts Inter Vivos (Chapter 8), Annuities (Chapter 6), Controlled Com- 
panies (Chapter 9), Valuation (Chapter 10) with a very good account of the 
controversy which came to a head in I. R. O. v. Oroerman ¢ Maen [1917] A.C. 


-> 
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26 (pp. 1084) and “The Incidence of the Duty” (Chapter 18) with its 
illuminating account of the rules relating to apportionment of the duty between 
the various interests (pp. 144-52). 

Unlike Wooley there are hardly any arithmetical examples of how the duty 
is computed in practice in complex cases but this is doubtless explained by 
the purely legal and examination angle of the book. The references to case 
and statute law are ample, while there is a really good index running to 14 
pages. Any law student who has mastered the contents of this little, though 
dghtly packed, work should find no difficulty in doing-well in this subject in 
the Final Examination. 

A. F. 


MOTORISTS AND THE Law. By K. MCFARLANE, LL.D. “‘ This is the 
Law Series.” [London : Stevens & Sons, Ltd. 1951. vii and 
119 pp. ðs. net.] 


THis volume maintains the high standard earlier achieved in this series. The 
author, who has had 16 years’ experience of sitting in a magistrates’ court, is 
well aware of the numerous legal problems both civil and criminal which are 
Involved in the ownership and user of a motor-cer. He handles them with 
clarity and accuracy, and if what he has to say on such intractable problems 
as “special reasons” for not disqualifying a driver found guilty of such 
offences as dangerous or careless driving is somewhat superficial, it 1s at any 
rate not likely to mislead. 

In his first chapter, a distinctly amusing one, Dr. McFarlane takes a young 
man out for.a drive in which he succeeds in making him commit no fewer than 
80 different offences in a space of five pages: some of these are perpetrated 
with conaslderable frequency by motorists who are quite unaware that they are 
doing wrong. In an appendix he gives a valuable table of “ speeds and braking 
distances,” from which we find that when a car is going at 60 miles per hour 
it travels 44 feet before the brakes begin to operate, and 216 feet before it 
comes to a stop, that is assuming normal conditions and brakes 70 per cent 
efficient. 


C 


SHort Forms oF Wars. By Henry Bricuovss, Solicitor. Sixth 
Edition by Epwarp F. GEORGE, LL.B., Solicitor, and James 
H. GEORGE, LL.B., Solicitor. [London: Sweet & Maxwell, 
Ltd. 1951. xii and 102 pp. and (index) 4 pp. 154. net.] 


Tas short and useful work is, in the words of its subtitle, “ Adapted to the 
Requirements of the Middle Classes Traders and Farmers.” In its original 
form it was the work of a country solicitor with an extensive practice and 
first-hand experience of the spheres denominated in the subtitle, and the fruits 
of this experience were garnered for the benefit of the profession. The fourth 
and fifth editions contained annotated texts of the Inheritance (Family Pro- 
vision) Act, 1938. Reliance on literature exclusively devoted to thet statute 
has suggested {ts omission from the present edition. The set of common form 
clauses, together with forms of beneficial trusts, which proved so useful in 
the earlier editions, reappears in Part One. Part Two consists of General 
Precedents of Wills and Part Three Wills of Traders and of Farmers. It is 
these last two parts which give to the work its distinctive character and form 
Its most valuable and helpful feature. The editors might well consider the: 
addition of annotation, referential in nature, to both statutes and cases. ‘If 
these annotations were to remain merely referential, and not by way of 
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epitomized commentary, it would not necessitate a considerable expansion of 
the volume in aize, a volume which is at present quite slim, as law books go. 
This annotation might serve as a cautionary signal to draftamen when junc- 
tHon points are reached, at which deviation from the phraseology, built upon 
experience, might land the draftsman into danger. This is only an extension 
of what the editors have felt necessary in valuable notes printed at the heed 
of several of the precedents, The present edition continues the practical utility 
of a book which was hailed at the outset as a distinctive accession to the 
prectitioner’s library, and should secure a welcome place at the working desk. 


Conveyancine Costs. By J. L. R. Rosmwson. [London: Fhe 
Solicitors’ Law Stationery Society, Ltd. 1951. 88 pp. and 
(index) 6 pp. 7s. 6d. net.] 


PROBATE AND ADMINISTRATION Costs INCLUDING TRUsTEES’ Costa. 
By J. L. R. Rosmson. [London: The Solicitors’ Law 
Stationery Society, Ltd. 1951. 55 pp. and (index) 8 pp. ða. 
net. | : l 


g (d 
Tarse two booklets form pert of the series of “Oyex Practice Notes” which 
the pubHshers have issued in recent years and have proved of such’ excellent 
service to practitioners in both branches of the profession, Both these booklets 
have been compiled by the author of the articles on costs which have been a 
regular feature of the Solicitors Journal for some Ume. Like the “ Oyex” series 
as a whole,' these booklets do not profess to provide comprehensive treatment 
of their subjects, their size alone would negative any such suggestion, but they 
afford most useful guides, concentrating on fundamentals and essentials, with 
ample requisite reference to the authorities to guide the reader to the sources 
of authority and further information. Both these booklets are, in substance, 
a reprint of the articles which have met with so much appreciation by practi- 
toners, The Precedents of Costs in each booklet add to their utility and serve 
as illustrations to the tert. 
Bretraaw B. Broras. 


Town anD ReoionaL PLannine Law N Ieenanp. By Joms Mory 
and Freprraick C. Kine, of Kings’ Inns, Barristers-at-Law, 
[Dublin : Browne & Nolan, Ltd., The Richview Press. 1951. 
xv and 200 pp.'(index) 2 pp. 21s. net.] ' 

Tis is a textbook upon the statutes in Ireland parallel to those in England 

dealing with Town‘and Country Planning. In thelr preliminary chapter on the 

interpretation and purposes of the Acts the learned authors refer to the use 
of the word “regional,” a distinctive turn of phraseology from that of the 

English legislation, and observe that in Ireland “it is applied to any area for 

which a planning scheme can be made extending beyond the limits of a single 

planning district.” The word would apply, for instance, to a combination of a 

country town with a small surrounding portion of a county if the urban 

euthority and county council decided that these areas are to form a planning 
region, and equally well to a combination of several planning districts made 
for the purposes of a Joint planning scheme for the whole area on broad lines 
to which the several schemes for the districts are to conform. The chapters 
follow by way of a narrative exposition of the general scheme of the Acts. 

Part Two is devoted to an annotated edition of the Town and Regtonal 

Planning Act, 1984, and Part Three on similar lines to that of the Amend- 

ment Act of 1989. The appendix is devoted to the Planning Regulations, 


\ 
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unannotated, of the two statutes referred to. The rest of the work is taken 
up with the apparatus of index, tables of cases and statutes. A notable feature 
of the book is that the notes are printed ın larger type than the text of the 
statutes. The cases cited are relatively few in number, 15 in all, of which 
11 come from English reports and one from New Zeeland. - Perusal of the work 
will prove of interest for the study of the comparative law on the subject, 
and serves to show that in the broadest sense of the term, as familiarised by 
Sir Frederick Pollock, Eire still remains a country of the Common Law. There 
is a commendatory foreword by the Honourable Conor A. Maguire, Chief 


Justice of Ireland. 
BraTra B. Brovas. 


Tar MoņperN Law or Waren Suprpty. By E. J. O. GARDINER, 
Solicitor. [London : The Solicitors’ Law Stationery Society, 
Ltd. 1949. lxiv and 591 pp. £5.] 


Turs book presents its material in the form of annotations on the Water Acts, 
1945 and 1948, and the relevant parts of the Public Health Act, 1986. An 
Appendix contains the Reservoir (Safety Provisions) Act, 1980; the Statutory 
Orders (Special Procedure) Act, 1945; a few sections of the Local Government 
Act, 1948; and some statutory orders. The Water Act, 1948, was passed too - 
late for its provisions to be fully incorporated into the text which however > 
carries page references to the amendments set out in an Appendix. A large 
number of cases and statutes is cited (the tables cover 52 pages) and the 
annotations are clear and well stated. It is dificult to appraise these statutory 
annotations save after continued practical use but this volume seems to cover 


its ground well. It costs a lot. 
J. A. G. GRIFFITH. 


CurRENT Law Gume No. 9. Intestates’ Estates and Family 
Provision. By D. C. Porrer, LL.B., Barrister-at-Law. 
[London : Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd. 
1952. ix and 74 pp. 8s. 6d. net. ] 


Cunnent Law Gumer No. 10. The Defamation Act, 1952. By 
RicHarD O’SuLLIvaAN, Q.c. [London : Sweet & Maxwell, Ltd. ; 
Stevens & Sons; Ltd. 1952. ix and 50 pp. 8s. 6d. net.] 


Mr. Porter has written two chapters explaining the present law of intestate 
succession and family provision and illustrated them by a series of examples. 
Mr. O’Sullivan deals with the origins of the Act, the changes in the law and also 
provides a full commentary on its text. Both authors have succeeded in 
providing admirable guidance in subjects of some difficulty and great practical 
importance. d l 


CURRENT Law ConsoLmpaTiIon. 1. 1947-1951. General Editor: 
JoHN Burg. Consolidation Editor: Cumrorp WALSH. 
[London : Sweet & Maxwell, Ltd. Stevens & Sons, Ltd. 1952. 
£9 9s. net. | 


Tais volume contains 11,128 paragraphs summing up the law made and applied 
In the five years 1947—51, besides a complete list of all the statutes, statutory 
instruments, cases of this period, and 58 pp. of closely printed index. The Current 
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Law Year Books which it replaces have achieved enormous popularity and the 
publication of this volume represents a still higher achievement of industry 
and skill in compilation. When measured against the time that can be saved 
by the use of this book its price will appear moderate. 


Books and Publications Received :— 


Tae LawyeEr’s COMPANION AND Diary, 1958. Part I. By Hanrst 
L. Bucx. Part O. By Lesum C. E. Turner. [London : 
Stevens & Sons, Ltd. xxiii and 162 and 1519 pp. 22s. plus 
5s. 6d. Purchase Tax. | 


Purrs, BALLOONS AND SMOKEBALLS. By A. L. Porax. Ilustrated 
by Les Strarxe. [Justice of the Peace, Ltd., Little London, 
ichester, Sussex. 1952. vii and 187 pp. 12s. 6d. net.] 


Rowan Law iw Sours Areca Pracrice. Inaugural Lecture 
delivered before the University of Cape Town on November 6, 
1951, by,B. BemarT, Professor of Roman Law. [Oxford 
University Press. 1952. 80 pp. 8s. 6d. net.] 


Tur Berrısa Counc. Report for the Eighteenth Year. 1951-1952. 
[London: 1952. 104 pp.] 


Srexmx-Jonas. KOMMENTAR ZUR ZIVILPROZESSORDNUNG. 18., neu 
bearbeitete Auflage von ADOLF ScHÖNKE. Lieferung 2 
(160 Blatt). [Tübingen : J. C. B. Mohr. 1988. Subskriptions- 
preis Dm. a 


Gustay RapaRuUcH: Eine Feuerbach-Gedenkrede, sowie drei 
Aufsätze aus dem wissentschaftlichen Nachlass. (Recht und 
Staat 172.) [Tūbingen: J. C. B. Mohr. 1952. 84 pp. 
Dm. 1,90.] 


CIRHARD LEmBHOLZ: DER STRUKTURWANDEL DER MODERNEN 
DeMoKRATIE. Juristische Studiengesellschaft Karlsruhe, Heft 
2. [Karlsruhe : C. F. Miller. 88 pp. Dm. 1,80.] i 


FLUORIDATION or Municrpan Water SurrLy. A Review of the 
Scientific and Legal Aspects. Coantes S. Ruyne and 
Evorns F. MULLIN, me. Report No. 140. 1952. [National 
Institute of Municipal Law Officers. 780 Jackson Place, N.W. 
Washington 6, D.C. 62 pp. $8.] 


Max Pacrnstepien : Wann hat der deutsche Richter eine Rick- 
verweisung zu beachten? Sonderdruck. Neue Juristische 
Wochenschrift 1952. Heft 21. [München und Berlin: C. H. 
Beck’sche Verlagsbuchhandlung-] 


Mayne on Damaces. Eleventh Edition. Second Supplement (to 
January 1, 1952). By Prrer ALLSOP, M.a. [London : Sweet & 
Maxwell. 82 pp. ðs. net.] 
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REFLECTIONS ON THE CONSTITUTIONAL IssUES IN SOUTH AFRICA : 
Part O 


THE SOVEREIGNTY OF PARLIAMENT 


In the first part of this article’ I explained the reasons given by 
the South African Appeal Court in the Vote Case’ for holding 
that the Statute of Westminster did not impair the legal force of 
the entrenched sections of the South Africa Act. It will be recalled ° 
that counsel for the Government put forward a number of proposi- 
tions about the British Parliament and its relationship with the 
courts, which he.clatmed were directly relevant to the issues in 
South Africa. He contended that these propositions were implicit 
_in a true view of legislative sovereignty, and that unless they 
were applied in the Government’s favour, it would follow that the 
Union Parliament was not sovereign. 

The court was not to be drawn into deciding the concrete case 
before it by deduction from any preconceived theory of sovereignty. 
And as their Lordships were satisfied that the Union Parliament 
had been cast in a different mould from that of the Parliament of 
the United Kingdom,‘ they did not consider it relevant to examine 
the position in Britain. But wher this has been said, it must be 
acknowledged that the Government’s contentions raised questions 
of intrinsic importance which merit discussion.” 


1 15 M L.R., July, ata 282 et ae 

2 Harris and O s V. Mrmeter of Interior, 1952(2) S.A. 428; [1952] 1 
T.L.R. 1945. The later decision of the Appellate Division, declaring void the 
High Court of Parament Act, 1s rted sub nom. Minister of the Interior v. 
Harris and Others, 1982 (4) B.A. 709. To avoid confusion between these cases, 


- it is convenient to call the first the Vote Case, end the second the High Court 7 


Case š 
15 M.0.B., at pp. 282-8. 

15 M.L.B., pp. 286-7. For fuller discussion, see oy ey on Parliamentary 
Sovereignty and the Entrenched Sections of the South Afrioa Act, Juta, 1961, 


p. 4-8. 
Bone of Moio ics outlined in this articole will be more fully discussed by the 
author in a book now in preparation. 


h a 
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_Tue JURISDICTION OF THE COURTS 


We have seen that the South Africa Act contains rules of law 
prescribing the manner m which the constituent elements of Parlia- 
ment must function for the purpose of passing legislation, and that 
the entrenched sections are part of those rules.* It was contended, 
however, in the Vote Case that the courts have no jurisdiction to 
inquire whether the entrenched sections have been duly observed, 
and that any other view is incompatible with the sovereignty of 
the Union Parliament. 

Five arguments have been adduced in support of this conten- 
tion,” but, as I shall endeavour to show, none of them substantiates 
it. 


(i) Conclusiveness of the Parliament Roll 

Counsel for the Government claimed that if English legal 
principles were applied—as he contended they should be—the voters’ 
application would necessarily fail, because, in Dicey’s words, 
English law does not recognise any judicial or other authority as 
having the right to treat an Act of Parliament as void or unconsti- 
tutional.* It is submitted, however, that English law is by no means 
as favourable to the Government’s case as was claimed. To say 
that an English court cannot treat an Act of Parliament as void is 
undoubtedly true, but does not end the matter; for it leaves un- 
answered the question ‘‘ What is an Act of Parliament? ” i 

The time is, of course, past when English lawyers might argue 
that an Act of Parliament is void as being contrary to immutable 
principles of natural or common law.’ Today, as Lord Shaw of 
Dunfermline has stated,?° it is the merest platitude that ‘* under 
the British Constitution it is never open to judges or to any other 
authority to challenge the validity of legislation by the Imperial 
Parliament as an excess of power.” 

It is, however, one thing to withhold from the courts juris- 
diction to disregard an Act of Parliament as an excess of power, 


‘15 M.L B., p. 287. 

T Not all of these were relied on by Counsel for the Government. For complete- 
ness, I have also taken account of the arguments put forward b osor 
B. Ò. 8. Wade in his opinion on the entrenched sections, the Cups 1 Timss 
March 24, 1952. 

® This is specifically stated b icey to be an ‘‘ essential feature of a Bo 
Parliament hke het of ae " Lato of the Constitution, 9th ed., pp. 40, 9L 

® According to Maitland (Collected Papers, Vol. 3, p. 481), the idea of fun amenta? 
and immutable law was never much more than ‘as speculative dogma '’ in 

land. Holdsworth’s views are substantially sumilar. They aie summarised 
in Essays m Law and History, at 59, 66, 67, 81. For the contrary view, 
acc Professor O. H Mcllwain’s H Court of Parlsament, passim, and his 
collection of essays entitled ‘Constilutiongliara and the Changing World, 1989, 
icularly Essays, IV, VI and IX. For further comment, ses 8. B. Chrimes, 
ngash Constitutional tdeas of the ee Century, Cambridge, pp 201, 284, 
200-1, and Plucknett, Statutes and their Interpretation in the Fourteenth 
Century, pp. 26-9, and, on the subject generally, G. L. Mosso's The Siruggle 
for Sovereignty in “England, 1950. 
1¢ Legislature and Judiciary, University of London Press, 1911, p. 27. Lord 
Shaw's book suggested ihe: title of this article. 
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quite another to deny them jurisdiction to inquire whether a 
document, alleged to be ah Act of Parliament, is an authentic 
expression of Parliament’s will. And English law, it is submitted, 
makes no such denial. On the contrary, the cases show that the 
question is not whether the courts may inquire into the authen- 
ticity of alleged Acts of Parliament, but rather the ewtent to which 
they may do so.'* What is the effect of the Royal Assent, of the 
enacting clause, and of the fact of enrolment? To what extent 
does the Royal Assent cure irregularities in the passing of a statute?’ 
Is enrolment conclusive of authenticityr These have been—and 
still are—the critical questions, and they are surprisingly difficult 
to answer with any assurance. 

It was argued in the Vote Case that the question “* What is 
an Act of Parliament? ’’ presents no real difficulty in English law 
because the Parliament Roll is conclusive. And reference was 
made to the well-known words of Lord Campbell in Edinburgh and 
Dalketth Railway Co. v. Wauchope } : 

‘ All that a court of justice can do is to look to the Parlia- 
mentary roll: if from that it should appear that a Bill has 
passed both Houses and received the Royal Assent, no court of 
justice can inquire into the mode in which it was introduced 
into Parliament, nor into what was done previous to its intro- 
duction, or what passed in Parliament during its progress in 
its various stages through both Houses.”’ 

It is worth pausing, however, to give some thought to the alleged 
conclusiveness of the Parliament Roll in English law. There are 
cases on record where Bills containing amendments made by one 
House have accidentally received the Royal Assent before the’ amend- 
ments were agreed to by the other House. Where such irregularities 
have been discovered, the British Parliament has generally thought 
it necessary, or at least advisable, to pass validating legislation. 
For example, a defect of this kind was rectified in 1848 by an Act 
significantly entitled ‘f An Act to render valid an Act for... .’’ 14 


11 Craies, Statute Law, 4th ed., p. 35 (citing The Prince's Case, 8 Coke 2 b.; 
77 E.R. 481), states the pomtion correctly when he says: ‘‘ The judges have to 
some extent power to inquire whether a statute ıs what ıt purports to be—an 
Act of Parliament.’ Bee also Sheldon Amos, Fifty years of the English 
Constitution, 1880-1880, p. 16, note 1. Cf. Swaffer v. Mulcahy [1984] 1 E'S. 
608, at pp. 627-8. 

Dr Falus Hatschek, Englisches Staatsrecht, Tubingen, 1905, Yol. 1, p. 189, 
an ae the position in ee with the so-called ' formal testing right’ of 
Continental jurisprudence: Also in formal juristisoher Hinsicht ist dee Stellung 
der englischen Richter nur unbedeutend verschieden von der des kontinentalen 
Rıchtors, dem auch nur ein sog. formelles Priifungsrechi des Gesetzes susteht— 
riohliger em lhe bil der formalen Kriterien des Gesetzes. Hatachek's 
work deserves rather more attention than it hes yet received in England. 

13 (1842) 8 Cl. & F. 710, at 724-5. 

13 Since 1849 ıt has been the practice to file original vellum pmnts or ‘' rolls’ in 
the House of Lords, 

14 6 & 7 Vict. c. lexxvi (1848). For other examples, ses 1 & 2 Geo. 4, o. xcv, and 
7 Vick, c. xix. There are helpful discussions in Creies Statute Law, 4th ed., 
p: 85, Erskine May, Parliamentary Practice, lith ed., 564—7, and in the 

eport of the Select Committee on B & 7 Vict. c. xxxv: 8), No. 418 of 1848. 
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But what if a defect of this kind should escape notice and the 
validity of the measure were questioned in a court of law? 

Such a case, that of Sir John Pylkington, was brought before 
the Exchequer Chamber in 1454—55." By a special “ Act of Parlia- 
ment ” passed in the spring of 1450,!* John Pylkington was required 
to appear on a charge of rape. He refused to do so, and challenged 
the validity of the “ Act.” His counsel pointed out that the Bill, 
as it passed the Commons, required “ that the said John surrender 
himself before the feast of Pentecost next ensuing,’ whereas as it 
passed the Lords, he was to appear “‘ before the feast of Pentecost 
which shall be in 1451.” It was argued that “‘ because the Lords 
granted a longer day than was granted by the Commons, in which 
case the Commons ought to have the Bill returned to them and 
assent to the grant of the Lords but it was not so; wherefore the 
Act seems void.” 

The court heard evidence from Fauxes, the clerk of Parliament, 
who explained how the discrepancy arose. According to his 
account, the Bill was introduced in the Commons after the feast 
of the Pentecost in 1450 with the intention that Pylkington should 
appear in 1451, but because at that time every Act was dated as 
of the first day of the Session (which was before the feast of,the 
. Pentecost), the Lords inserted 1451 to make the Bill conform to 
its true intent. - 

After hearing argument, the judges sought the opinion of 
Kirkby, the Master of the Rolls, who thought that the, Act was 
void, and a majority of the court (Ulingsworth C.B. and 
Markham J.) shared this view.” Fortesque C.J. was more 
cautious. He apparently thought that the Act was valid because 
it had been certified by the King’s Writ to have been confirmed , 
by the authority of Parliament.** ‘‘ This,’ he said, “is an Act 
of Parliament and we wish to be well advised before we annul any 
Act made in Parliament and peradventure the matter should wait 
until the next Parliament, until we can be certified by them of the 
certainty of the matter.” Unlike his brethren, he would not say 


15 Year Book, 83 Hen. VI, fo. 17, p. 8. The court consisted of FPortesque O.J., 
DOhngsworth O.B. and Markham 5. An lsh translation of the Year Book 
record is to be found in the Report of the Belect Committee of the House of 
Commons, No 418 of 1848. See also Ths Fane Fragment of the 1461 Lords’ 
Journal, ed. Dunham, Appendo D; 8. B. Chrimes, Bnglish Constitutional Ideas 
in the Fifteenth Century, pp. BL et s6qg.; J. 0. W 's History of Parlia- 
mont, 3.0. Pylkington, pp. has; an article by W: H. Lloyd ın 69 Unio Penn. 
Law Review, p. 20; Hatschek, op. oit., p. 118 

16 Apparently no mention of this “ era Act’’ can be found on the Rolls of 
Pailiament. H. of O. Report No. 418 of 1848, p. 4. 

17 Bes, to the same effect, Year Book, 4 Hen. VU, 18, though the entry is vary 
terse. A Bill of Attarnder (1488) had been assented to by the ing and Lords, 
but not by the Commons. All the judges held it was not an Act. The relevant 
entry is as follows: ‘‘ En le Parlemt le Roy voul’ q un tiel soit attaint, e pd’ 
sos t'ra, et les Sure assent, et: rie fuif ple des Comons. Purq Touts lps Justices 
ten cleremt, q c ne fuit Act. Purq il fut restor, eto." 

18 Bee Hatechek, op. at., p. 118. 
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that the Act was void, but it will be observed that he was not 
prepared to enforce it without ‘‘ more certainty of the matter.” 

Pylkington’s Case is admittedly old and no final decision was 
reported. Nevertheless it hag been brought up in successive 
editions of Erskine May ™ and Craies as warranting doubt as to 
what the law may be. That there is no room for ‘dogmatism on 
the point may be seen from the delicacy with which Maitland ?° 
approached it : 


‘“ Suppose a Bill carried through the House of Commons; 
the Lords make amendments in it : it ought then to go back to 
the Commons in order that they may consider whether they 
will assent to the Bill thus amended. But suppose that this 
step is omitted; that the Bill is then presented to the King and 
that he gives his assent. Is this Bill a statute? I take it that 
it is not; but the question how far a court of law would hold 
itself bound by a statement on the Bill that it had received the 
assent of King and both Houses, whether it would permit a 
litigant to dispute this statement, is a somewhat difficult 
question. ... Perhaps a court of law would allow a litigant 
to prove that as a matter fact this document had never 
received the consent of King, Lords and Commons; but I am 
not sure of this.” 


Despite these doubts, however, it may be that English courts 
would look no further than the Parliament Roll. There is certainly 
authority which points that way. For example, in The King and 
Hunsdon v. The Countess of Arundel’! it was held that an Act of 
Parliament being ‘“‘a high record must be tried only by itself 
teste metpso,’’** and a clear opinion was expressed that neither 
the Parliamentary Journals nor any other evidence was admissible 
to ** satisfle, destroy or. weaken the Act.’’ *° 

It is submitted, however, that this line of authority could not ` 
help the Government in the Vote Case. The enrolled document is 
conclusive of its validity as an Act only if it shows on the face of 
it that everything has been done which the law of England prescribes 


18 The case was mentioned ın the firat 18 editions, but has been omitted from the 
14th and 15th. g $ 

2° Tho Constitutional History of England, pp. 881-9. 

21 8 B.R PP 258-261. The case was heard in 1617 before Hobart (0.J., O.P.), 
Coke (C.J., K B.) and also (apparently) the Lord Chencellor and the Master of 
the Rolls. Bee also College a Phisitians v. Cooper (1675) 84 E B., pp. 8045, 
where ıt wes said: '' though the Statute Roll be but a transscript of the bill, 
it hath always been accepted as the law'’; Barl of Oxford v Lor Wuloughby, 
Jones Reports ele . 108; Clayden v. Green, L.B. 8 O.P. 511, at p. 528; 
Halpin v. Att.-Gen 186) I.B. 227. A 

t may be noted in pasmng that these cases sre more directly in point than 
Wauchope’s Case (supra, note 12), which tured on the incontrovertible fact 
that the courts have no jurisdiction to inquire into the observance of Standing 
Rules. The sbsence of assent to a measure by one of the Houses ıs, however, 
a different matter. See note 24 below. i 

23 80 E.R. 260, lines 8, 8 and 10. 

2> 80 E.R , p. 260, lines 8 and 9, and see the second paragraph 
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for the making of an Act of Parliament. But if—to quote the 
judgment in The King v. The Countess of Arundel **—the record 
“carry its death wound in itself ” then ‘‘ the parchment, no, nor 
the great seal will not serve ” to validate it. And, as we shall see 
presently, the Vote Act did in fact “ carry its death wound in 
itself.” ' 

There are some interesting remarks in The Prince’s Case *' as 
to what is a sufficient “‘death wound.” Thus, an Act though 
entered in the Parliament Roll is no Act if it | : 

“be penned, that the King with the assent of the Lords or 
with the assent of the Commons, ‘for three ought to assent, 
scil., the King, the Lords and the Commons, or otherwise it 
is not an Act of Parliament; and by the record of the Act 
which of those gave their assent, and that excludes all other 
intendments that any ether gave their assent.” *” 


It is not easy to give modern examples of a realistic kind where the 
English courts might be called upon to apply the principles enun- 
ciated in The Prince’s Case," though the Parliament Act, 1911,. 
suggests “‘ possibilities.’? Section 7 thereof provides that the 
maximum duration of Parliament shall be five years. It is clear 
that if the Queen, Lords and Commons wished to extend the life of 


34 For example, that there has been the triple assent of Queen, Lords and Commons. 
‘That sovereign power (namely Parliament) can make or unmake laws; but 
the concurrence of the three legislative estates 1s n ,’ per Denman C.J. 
in Stockdale v. Hansard (1880) 9 A. & E. 1. Bee also Bowles v. The Bank of 
England [1918] 1 Ch. 57, and notes 27 and 28 below. - 


` 25 60 B.R. at p. , second paragraph. 
2677 E.R. 481, ated by Centlivres O.J. in the Vote Case, 1982(2) 8.A. 428, 
at p. 489. 
27 At p. 505. Francis Hargraves, in a note upon Coke’s Littleton, 15th ed., Vol. 1; 
s. 234, says: ‘‘ Every statute must be made tere King with the assents of 
the Lords and Commoris; snd if ıt appears by Act that ıt was made by two 


of them only, ıt is no statute. (My italics.) 

as Tt has been gested by Professor Wade (Introduction to ried Joe Law of the 
Constitution, ed., p. xxxviu), Mr. Latham (The Law and the ommonwealth, 
Hancock's Survey, p. 538, note 8), and Professor Gray (Nature and Sources of 
Law, 2nd ed., p 16), that according to the law of the British Constitution the 
bicameral process of law-making is an imperative rule, with the result that were 
the Queen, the Lords and the Commons to meet in a aingle joint assembly and 
vote by a majority (or even unanimously) they could not enact a statute 
Professor Wade specifically states that ‘' they could not enact a single statute 
to which the courts would be bound to give effect.'' (My italics) Professor 
Gray's view, expressed in 1909, was quoted with apparent approval by Sır 
Pesterick Pollock in his History of the Sorence of Polsties, 1928, p. 52, note 1. 

On this pomt the following remarks of Cent C.J. m the Vote Case, 
at p 470, are interesting: ‘‘ Is would indeed be ee if a Government which 
is ın a minority in the House of Commons could, by advising the Sovereign to 
convene a joint sitting of the House of Lords and the House of Commons, swamp 
the majority ın the Commons by the votes of the Lords.” , 

Hood Phillipe, Constitutional Law, 1952, p. 44, doubts the necessity for 
separate assents by the Lords and Commons. He quotes, inter alia, Pollard's 
statement that ‘‘ lament still acts as one body ın all its solemn functions." 
But was not Pollard dealing with the old requirement that the Royal Assent 
should be given by the Sovereign personally in the presence of the Commons, 
on parlement devant la commune? Rot.Psrl. II. 165. See Pollard’s previous 
sentence, Evolution of Parliament, p. 128. Compare the modern ceremony when 
the Royal Assent is given by Commussioners. 


- 
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Parliament beyond five years, section 7 would. be no obstacle.?** 
And this in fact took place during World War Il. But suppose an 
attempt were made to prolong the life of Parliament beyond the five 
years by legislation which omitted the assent of the Lords, pur- 
porting to be passed under the Parliament Act? Is it likely that 
the courts would accept such “‘ legislation ” as an authentic expres- 
sion of the will of the British Parliament? ** 

There was, however, no need to look far for a “‘ death wound”? 
in the “ legislation’. with which the South African Appeal Court 
was concerned in the Voters’ Case. For, as pointed out by Cent- 
livres C.J., the Vote Act (No. 46 of 1951) 


“< states that it was enacted by the King, the Senate and the 
House of Assembly. Prima facie therefore each constituent 
element of Parliament functioned separately in passing the Act. 
The original of that Act signed by the Governor-General and . 
filed with the registrar of this court bears the certificate of the 
President of the Senate and the Speaker of the House of 
Assembly to the effect that it was passed by the Senate and 
the House of Assembly respectively. This clearly shows that 
the Act was not passed By the two Houses of Parliament sitting 
together.” 30 
It is interesting to note that Centlivres C.J. left undecided the 
question whether the enacting clause in the enrolled copy is con- 
clusive as to what it states. Thus he said *!: 


“ Had Act 46 of 1951 stated that it had been enacted by the 
King, the Senate and the House of Assembly in accordance with 
the requirements of sections 85 and 152 of the South Africa 
Act, it may be that courts of law would have been precluded 
from inquiring whether that statement was correct.” - 


The South African law on the point is not free from doubt. Thus, 
in R. v. Ndobe** the Appellate Division held that “‘ the court 
naturally assumes, until the contrary appears, that any Act of Par- 
lament has been validly passed,” and de Villiers C.J. specifically 
mentioned “ proof aliunde.” ** If the enacting clause is always to 
be accepted at its face value, the requirements of the entrenched 
sections might conceivably be ‘defeated by a fraudulent or negli- 
gently erroneous statement that a measure had been duly passed. 


28a See below, pp. 286 at seq. 

29 Tt is most y that a Speaker's certificate of any kind would be endorsed on 
such *' legislation ''; but even if it were; ıt walt not validate the measure 
deapite the wide terms df s. 8 of the Parliament Act in regard to certificates 
'' given under this Act.” The provisions of the Act specifically do not cover - 
Bulls to extend the maximum duration of Parliament (see s. 2 (1)), and it is 
submitted that a certificate in respect of such legislation could not competent]; 
be *‘ given under this Act." 

In any event, the conclusiveness of a Speaker's certificate under the Parlia- 
ment Act probably relates only to what it actually certifies 

30 1952(2) S.A at p. 469. 

21 1952(3) S.A. at p 469. 

32 [1080] A.D. 484. 

33 At p 497. 
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But whatever the law on this particular point might be,’* it was 
abundantly clear from the enrolled copy of the “ Act ”’ in the Vote 
Case that the provisions of the entrenched sections had not been 


observed. 

Two further observations should be made under this head. 
First, the conclusiveness—as far as it goes—of' what is stated 
in the enrolled copy of an Act has nothing whatever to do with 
Parliamentary sovereignty; for the rule may apply equally to 
non-sovereign legislatures. It is simply a rule of evidence 
determining how jar courts may pursue an inquiry into the 
observance of legal rules. The point at which the line is to be drawn 
depends on considerations of practical convenience and not an 
inferences from any notion of sovereignty. 

’ Secondly, in exercising jurisdiction to inquire into the authen- 

ticity of an alleged Act of Parliament, the courts plainly do not 

set themselves up as regents over Parliament. They do not seek 

to control the legislature.** On the contrary, the inquiry is 

simply : has Parliament spoken? *’ 

34 s. 67 of the South Africa Act provides: ; , 

‘Ag soon as may be after any law shall have been assented to in the 

ae name by the Governor-General . . . the Clerk of the House of Assembly 

cause two fair copies of such Jaw, one being in the English and the 

other in the Dutch language (one of which copies shall be s ed by the 

_ Governor-General), to be enrolled of record ın the offloe of the of 

the Appellate Division of the Supreme Court of Bouth Africa; and such 

rd age shall be conclusive evidence aa to the propimons of every such law.” 

(My italics.) 

Quasre: What is the scope.of s. 67 and, more perticularly, of the word 
‘provisions ''? If an Act, as enrolled, refers to chairs, it would presumably 
not be competent to show that m fact the legislature hed deelt with tables. 
Doss the enacting clause, quoad the entrenched sections, fall within the purview 
of s. 67? 

-The American cases are conflicting. Wigmore, Hoidence, s. 1850, after 
reviewing the pros and cons, favours the conclusiveness of the enrolment on 
such matters as quorum and majority requirements, even though this mey 
resalt in defeating a constitutional guarantee. An instructive e gaion of 
recent American decisions ae by J. A. O. Grant in an article in the 
Westen Polstrcal ead oP ol. 8, 1950 . 864 et seq.; I am indebted to 
Mr. B. A. de Smith of the London School of nomics for referring me to this 
article. 

It would seam that the last word on the subject m the U.S.A. has not yet 
been spoken. In fact, Grant referring to Christoffel v. United States, 888 U.B. 
84 (1049) poses the questions: ‘‘ Does the Christoffel Case mark a new ere in the 
relations of Court and Congress? ... Are the decisions of Congress final on 
(quorum and majorities) or are they subject to review by the courts? ” Op ot., 


a5 Thus, as we have seen, the rule*ms te n the U.8.A., note 84. It ıs also 
relevant that the provisions. of B. oy o South Africa Act are repeated in 
s. 91, which deals with Provincia! Council Ordinances, yet the in cial 
Councils are plainly non-sovereign legislatures. 

3¢ This was clearly brought out by Centlivres C.J. ın the Vote Case at p. 456 
The court's duty; he said, ‘‘ is aumply to declare and apply the law and it would 
be inaccurate to say that the cours in discharging that Ara controlling the 


Legislature. . . . It ıs hardly necessary to add that Courts of Law are not 
concerned with the quéstion whether an Act of Parliament is reasonable or 
unreasonable, politic or impoltic."’ See also R. v. M , 1912 A.D. 199, 
at pp. 216, : Hoans, eto. v. Aotea District Maon Land ra [1041] AC. 


808, at p. 819. 37 Bee note 87 on p. 281. 
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(ii) Parliamentary Privilege 

It was urged by counsel that no English court had jurisdiction 
to adjudicate upon the procedural steps resulting in the enrolment 
of a measure as an Act of Parliament. On this principle it was 
clear, he said, that such questions as whether there had been 
three readings of a Bill, or a quorum or a majority in either 
House,** had to be determined in accordance with the lew et con- 
suctudo Parliamenti, which was a branch of the law cognisable 
only in Parliament and not in a court of law. The Houses were 
privileged to be the exclusive arbiters of the lawfulness of their 
own proceedings. And he submitted that from the facts of publi- 
cation and enrolment, the court had to accept that in the judgment 
of Parliament itself, the entrenched sections had been duly com- 
plied with. In support of this argument, he relied mainly on three 
well-known English cases, namely Edinburgh and Dalkeith Rail- 
way Co. v. Wauchope, Lee and Anor. v. Bude and Torrington 
Junction Railway Co.,*° and Bradlaugh v. Gossett. 

In Wauchope’s Case the House of Lords was asked, but refused, 
to declare a private Act invalid on the ground that it had been 
passed without notice of intention to introduce having been given 
to interested parties as required by the Standing Orders of the House 
of Commons. In Lee’s Case the Court of Common Pleas refused to 
declare a private Act invalid on the ground that it had been obtained 
by fraudulent recitals. And in Bradlaugh v. Gossett, Mr. Charles 
Bradlaugh, who had been excluded from the House of Commons 
and from taking the oath upon his election, challenged the order 
of the House on the ground, inter alia, that his position was regu- 
lated by the Parliamentary Oaths Act, 1899. The action failed. 

These cases establish the elementary proposition that the Houses 
of the British Parliament are privileged to be the exclusive arbiters 
of the regularity of their own proceedings. But the question is: 
how was this relevant to the problem in South Africa? 

Counsel for the Government replied by pointing to a South 
African statute, the Powers and Privileges of Parliament Act, 1911, 
section 86 of which provides that : 

“ Save as is otherwise expressly provided by this Act, the 
Senate and the House of Assembly of the Union of South 
Africa, or either of them and the members thereof respectively 
shall hold, enjoy and exercise such and the like privileges, 


37 As to the definition of the Union Parliament—its structure and manner of 
“ legislating—and the vital differences between it and the British Parlament, see 
my essay on Parliamentary Sovereignty, pp. 48; 15 M.L.R., p. 286. 

38 Gunes: should not the quorum snd ms maoniy provisions in the South Africa Act, 
as. 30, 31, 49, 50, be treated as part of the legal definition of Parliament, and 
not, es in "England, as lex ot consuctudo Parliaments? Whether, in the Union, 
2 Speaker’ s certificate should be regarded as conclusive evidence on a quorum or 
majority is another’ matter. 

39 (1842) 8 O. & F. 710. 

40 TA 12 Q.B.D. 271. 

41 (1871) L.R. 6 O.P. 577. 


282 THE MODERN LAW REVIRW Vor. 16 


immunities, and powers as at the time of the promulgation of 
the South Africa Act, 1909, were held enjoyed and exercised 
by the Commons House of the Parliament of the United King- 
dom and by the members thereof and also such privileges, 
immunities and powers as are from time to time defined by any 
law of the Union but not exceeding those at the commence- 
ment of such law enjoyed and exercised by the Commons 
House aforesaid and by the members thereof respectively 
whether such privileges, immunities, or powers were so held 
possessed or enjoyed by custom, statute or otherwise: Provided 
always that no such privileges, immunities or powers shall at. 
any time exceed those at the same time held and exercised by 
the Commons House of the said Parliament and by the 
members thereof.” 


It is submitted, however, that there are three reasons why the 
<‘ privileges, immunities and powers,” conferred by this section, 
cannot be relied on to exclude the jurisdiction of the South African 
courts in regard to the entrenched sections. .One of these, namely 
the clear decision of the South African Appeal Court in Ndobe’s 
Case,*? has already been referred to in the first part of this article, 
and we shall confine attention here to the other two.** 

First, there is no sound analogy between the provisions of the 
entrenched sections and rules.relating to the internal proceedings of 
the Houses of Parliament. The relevant privilege of the Houses 
relates to rules and practices for facilitating legislative business 
within the walls of Parliament, whereas the entrenched sections were 
designed to protect substantive rights of citizens.“ 

Secondly, even if the entrenched sections would in England be 
classified as raising a°question of lew et consuetudo Parliamentt, it 
must be remembered that the whole subject has a statutory origin 
in South Africa. Without statutory provision, the Houses of the 
Union Parliament would enjoy no greater privileges than those 
necessary for the proper conduct of legislative business. The 
Powers and Privileges of Parliament Act (No. 19 of 1911), which 
extends the privileges of the House of Commons to the Union, | 
was enacted by the Union Parliament functioning bicamerally in the 
ordinary way, and so cannot be invoked to render the entrenched 
sections nugatory. 


42 [1930] AD. 484 See 15 M.L R., at p. 291. 
43 Parliamentary Sovereignty, cto., pp. 45-6, where I discuss this question in 
ew the decision of the Appeal Court in Ndlwana v. Hofmeyr [1987] 


44 As the Appellate Division has now held, the South Africa Act contains two 
constitutional guarantees of substantive rights, namely, in se bed to the Ca 
8. Ses 1982/2) 


Franchise, s. 85, and the equality of the Et paan: ; 
B.A., at p. 456 and especially at p. 470; and 1952(4) B.A., at pp. 779, 701, 794, 
705 à 


45 Kislly v. Carson (1841-2) 4 Moore P.C. 68; Halsbury, Laws of England, 
(Hailsham ed.), Vol. 11, p. 88; Forsyth, Cases and Opinions on Constitutional 
Law, 1889, pp. 25-6; Keir and Lawson, Cases in Constitutional Law, 8rd ed., 
p 71, and Bournot, Parliamentary Procedure (Canada), 2nd ed., pp. 253 et seq. 


¢ 


~~ 
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It should be added that the privilege of a legislative body to be 
the sole judge of the regularity of its internal proceedings, does not 


flow from sovereignty; for it may apply equally to non-sovereign 
bodies.“** i 


(iiy Continental Examples 

Counsel for the Government also reminded the Appeal Court 
that many modern States (e.g., France, Holland and Belgium) 
act in the belief that the legislature should be the sole interpreter 
of the Constitution. Judicial power to test the constitutionalty 
of legislation was, he said, an American institution of dubious 
wisdom, which should find no place in South Africa, and he con- 
tended that it was a sound general principle,-supported by the 
experience of Europe, that courts of law should have no juris- 
diction in constitutional matters. 

Citation of continental theory and practice in this field was, 
however, beside the point. Aversion to judicial review is due on 
the Continent “* to factors (both historical and doctrinal) which 
have no application in Britain or South Africa. For example, 
the French view +*+’ that the ordinary courts cannot question the 
validity of an act of the legislature is based, inter alia, on French 
history “* and legislation,‘* and an extreme form of the doctrine 
of separation of powers.°° Influenced by French ideas, many 


45a-Thus, it applied to the Houses of the Union Parliament before the ing of 
the Statute of Westminster. Sea R. v. Ndobe [1980] A.D. 484, at p. at. 

46 Tt is interesting to note, however, that the modern trend in Kuropean constitu- 
tion-making increasingly favours judicial review. 

47 Which has materially influenced the position in Belgium and Holland—and in 
other European countries not mentioned during argument in the Vote Cass. 

48 The climate of French thought has been strongly influenced by the obstruc- 
tionism of the old ‘' Parlements '’ during the pre-revolutionary . Professor 
A. T. von Mehren, of Harvard, pertinently calls attention to relatively low 
prestige of Continental judges as compared with that of ther brethren in Britain 
and U.8 A.: ‘' The Judicial Process in the United States and Francs,” 29 
Revista Juridioag ds La Universidad de Puerto Rico (1062). 

49 me following texts are generally rehed on as expressly prohibiting judicial 

ew: ' 

a Deoret sur l'organisation sudtctatre, Aug. 16, 1790. 

(b) Constitution of 1791, Ch. VY, tit. IO, Art. 8. 

(oc) Art. 197 of the Panal Code of 1810. 

But of. Dugnit, Trasté ds Drow Constitutionnel, Brd ed., Vol. III, at 
pp. 660-70, who argues that these texts do not justify the interpretation 
generally given to them., 

50 Professor Max Radin, ‘' Judicial Review of Statutes in Continental Europe,”’ 
41 West Virginia Law Quarterly, 112, at p. 116, writes: ©‘ With the revolution 
a wholly new aspect was put on the matter by the enthusiastic and unqualified 


acoeptance of the doctrines of separation ‘of powers.... The first Revolutionary 
Constitution, Aug. 16, 1790, vg oer provides: ' The courts may not... 
impede aa BAE suspend the decrees of the legislative body. .. .' This 


has become the basis of the modern theory which in terms repudiates the 
American doctrine of judicial review.” 

On the whole subject, ses J. Laferrière, Manuel do Droit Constitutionnel, 
2nd ed., pp. 880 et seq.; P. Duex, “ Le contrôle jurisdictionne] de le constitu- 
tionalité des lois en France’ in Mélanges Hawriou, 1820; ‘‘ l'arret du Conseil 
d’Btat, Armghi’’ in Reowe:l Dalloz, 1088, Part DJ, p. 1 (opmion of M. 
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European communities have felt that ‘“‘ problems of government 
are so entirely different from those of private and commercial 
- intercourse that the law relating to them should breathe a different 
atmosphere, and that specialist judges should deal with them.” *! 
But this notion is quite alien to the law of England and of South 
Africa.*? And if proof of this be needed, it is to be found in the 
rule that the ordinary courts of law in England, no less than in 
the Union, are entitled to determine the precise area of the 
privileges of the Houses of Parliament, though within the area so 
determined the courts recognise that they have no jurisdiction.*? 
Moreover, both the English and the South African courts, unlike 
the ordinary French courts,°* regularly test the validity of 
delegated legislation. 


(iv) Absence of empress clause 

In support of the view that the South African courts have no 
jurisdiction to inquire into the due observance of the entrenched 
sections, reliance has been placed on the fact that the Constitution 
makes no ewpress provision for it, whereas in the case of Provincia} 
Council Ordinances, it is specifically stated that the various divi- 
sions of the Supreme Court shall have jurisdiction in all matters 
“in which the validity of any provincial ordinance shall come into 
question.’ ** 

The absence of an express clause is not conclusive. Thus, the 
power of a judicial review is perhaps more extensively used in, the 
U.S.A. than anywhere else, yet there is no clause in the Federal 
Constitution which expressly confers that power on the United States 
Supreme Court. Indeed, where a Constitution protects individual 
rights with the sanction of legal invalidity,"* it is not unreasonable 
to assume that the courts have jurisdiction in the absence of pro- 
vision to the contrary.” 

Latournerie and the note by M Eisenmann); Laroque, *' Les Juges fiencais ot 

le contrôle de la loi," 88 Revue de Droit Publio. - 

For critiasm of the traditional French view, see Duguit, los. ot., and 


M. Hauriou, Préoe de droit conststutionnsl, nd ed , BP. 282 et seq 
51 Bee the discussion in Stephen's Commentanes on the Laws of England, 21st ed., 


Vol. IO, p. 841. f 
12 Bos, with agai reference to the jurisdiction of the courts, Keir and Lawson 
Cases in Constitutional Law, 8rd ed., p 1: ‘There is in England nothing 


analogous to the French doctrine of ros des pouvoirs ''; Thayer, Cases on 
Constitutional Law. Vol. 1, p. 8: *' lish law lends no countenance to the 
dogma of the separation of powers as t doctrine is understood by French- 
men ''; Stephen, op. oit., p. 841; and Wade's Introduction to Dicey, 9th ed., 


. ODI. 

53 fis was established beyond dispute in a series of nineteenth-century cases. 
Carl Wittke, The History of English Parliamentary Privilege, 1921, Chap. 6; 
Keir and Lawson, op ort., p. 76. 

54 For the position in France, see Goodnow, Comparativos Administrative Law, 
Vol. 4, pp. 172-8. 

55 4. 86 (8) ho. Bee Professor Wade's opmion, Cape Times, March 24, 1952. 

58 Ag do the entrenched sections. 

57 In Mrnssis: of the Inisnor v. Harris, 1952(4) B.A. 769, at p. 787 (the High 
Court Case), Schreiner J.A. said: ‘‘ The Constitution makes no expregs pro- 
vision for the determination of questions of validity Gr ınvalıdity and must 
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Section 98 (8) (b) of the South Africa Act, which expressly 
confers jurisdiction on the Provincial and Local Divisions of the 
Supreme Court in regard to Provincial Council Ordinances, carries 
the matter no further. The true explanation of this section was 
given by Bristowe J. in R. v. Thompson.** Thus: 


‘“ On the passing of the South Africa Act the Supreme Courts 
of the various colonies became provincial divisions of the 
Supreme Court of South Africa, and under section 98 (8) each 
such division retained the original jurisdiction which the corres- 
pe court had previously enjoyed. This would no doubt 
sufficient to enable it to deal with the validity of any 
Ordinance made by its own Provincial Council; but there ave 
have been a doubt whether it could have exercised #1 
powers with regard to the Ordinances of other provinces and 
it seems to me that it was to remove any question of this kmd 
that clause (b) of this subsection was passed. It ts an equalis- 
ing provision, designed to give every division of the Supreme 
Court equal jurisdiction with every other division. l 


(v) Unitary and Federal Constitutions 

Finally, it has been contended that judicial power to determine 
the validity of legislation is anomalous in the case of a unitary 
constitution, and in support of this view Professor E. C. S. Wade’s 
opinion on the entrenched sections has been quoted. “‘It is only 
in States with a federal type of constitution,” writes Professor 
Wade, “‘ that this function (i.e., to declare the invalidity of un- 
constitutional legislation) is assumed by, or in modern times given 
to, the courts. The Republic of Ireland is an exception.” ® 


therefore be taken to have left such determination to the Courts of Lew 
of the lend.'’ A similar line of reasoning was adopted by some German courts 
in imp the validity of legislation under the Weimar Constitution. For 
example, 4 H.B.V.G. 168 (Nov. 21, 1924): s. 8 of the Military Pensions Act, 
1922, was declared void because it had not been passed by a two-thirds re d 
as required by Art. 76 of the Constitution. ree 111 E.R.G. 820 (Nov. 4, 
1925). See Gaston Jaze in Reows de Droit Publio, Vol. 20, p. 188. 
Centlivres O.J.~has expressed the view that the sanction of invalidity must be 
applied by the courts precisely because they would not be administering the 
law of the land if they gave effect to an mvalid measure He says: ` The 
method employed by s. 152 to entrench the rights conferred by ss. 35 and 
187 is the sanction of invalidity. This can y mean invalidity in law as 
determined by Courts of Law which conmder issues raised by parties who bring 
their disputes before such courts. A constitution might provide for an entrench- 
ment which cannot be enforced by Courts of Lew, e.g., the Swiss Constitution, 
see Bryco'’s American Commonwealth, 8rd ed., i , but this is not what our 
t Constitution prescribes. In our Constitution the entrenchment is effected b 
applying the sanction of legal invalidity—e sanction which can only be cooled 
b Gouris of Law. Those courts cannot, therefore, shirk the duty imposed on 
of coming to the sid of individuals whose rights conferred by the sections 
referred to have been infringed or who have reasonable grounds for thinking 
that their mghts will be mterfered with. See Mtnister of the Interior v. 
Harris, 1952(4) S.A. at pp. 770-80; also, R. v. MoChlery [1912] A.D. 199, at 
. 219; James v. The Commonwealth [1936] A.C. 578, at p. 613. $ 
Pioli T.P.D. 426. The headnote—which is borne:out by judgment—reads 
as follows: ‘‘The Supreme Court has inherent jurisdiction—apart from the 
provisions of s. 98 (8) of the South Africa Act, 1000—to decide on the validity 
of Ordinances by the Provincial Council.” 
59 Cape Times, March 24, 1052. 
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It is not suggested, however, nor could it be, that the power 
of judicial review is incompatible with a unitary constitution, and 
unless the argument can be pushed to that length, the unitary 
nature of the Union’s Constitution is irrelevant. In any event, 
judicial review is not anomalous under modern unitary constitu- 
tions, nor is it confined to Ireland. Within the Commonwealth, 
Ceylon is an example of a country with a unitary constitution 
where the courts have power to adjudicate upon the validity of 
legislation.’ And on the Continent, Portugal,’ Norway, *’ Greece, ** 
and Italy * have unitary constitutions ‘which place limitations upon 
the powers of the legislature, yet the ‘‘ testing power ” obtains. 


THe STRUCTURE AND POWERS OF PARLIAMENT 


In addition to the arguments dealt with above, three other 
grounds have been relied on in support of the contention that the 
entrenched sections conflict with the sovereignty of the Union Par- 
liament. Thus it has been said that: 

* (1) the entrenched sections cannot be altered by the Union 
Parliament, whereas a sovereign legislature may make or 
unmake any law; 

(ii) a legislature can only rank as sovereign if there is one 
manner of law-making which may always be adopted °*; 

(iii) a sovereign Parliament cannot bind itself or its successors.*’ 


(i) Power to make any law. The first submission may be shortly 
dealt with. Accepting Dicey’s view that capacity to make or un- 
make any law ** is an essential characteristic of a sovereign legis- 
lature, the fact is that the entrenched sections are not unchangeable 
by the Union Parliament. It is quite true that the Union Parliament, 
functioning bicamerally, cannot change them, but it is equally true 
that the Union Parliament, duly functioning in terms of the South 
Africa Act, may do so.** There is no sufficient warrant for defining 


8 Jennings, The Constitution of Ceylon, 2nd ed., pp. 64, 199 

$1 Article 192 of the 1983 Constitution expressly forbids the courts from applying 
Jaws which violatc the Constitution. 

+2 Laferrière. op ort., p. 829. Cf B. A. Arneson, The Demooratie Monarchtes of 
Soand:nacia, van Nostrand, 1940, p. 161. The position in Sweden (and probably 
also Denmark) w different. Arneson, op. at, BP; 177, 183 

$3 Laferriàre, op. ot., p 890; Journal da Droit Publio, 1905, p. 181. 

+4 The new Italian Constitution, 1948, sets up a Constitutional Court of 15 judges, 
five chosen by the President, five by Parliament in joint sesmon, and five by 
the ordinary and administrative courts. See art. 185. The case_of Italy differs ` 
from the others cited in the text; for ın those cases the ordinary courts have 


ee ee 

€s the Vote Case this was ed by Counsel for the Government, quoting 

Dicey, op. at., pp. 40, 72, 88, OL. 

ee ak es put forward by Counsel for the Government, citing Dicey, op. 
at., pp. 88, 91. 

67 This submission was made both by Counsel for the Government and by Professor 
Wade, who cited Vauchall Estates v. Liverpool Corporation [1982] 1 K B. 788, 
and Ellen Street Hstates v. Minister of Health [1084] 1 K.B. 500. 

6 Ag ards possible qualifications of this, see below, pp. 291 et seg. 

#7 1952(2) S A. 428, at p. 468, per Centlivres O.J.; Parliamentary Sovereignty, 
ste., p. 5. 
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the Union Parliament as an ewclusively bicameral parliament, func- 
tioning for all purposes in exactly the same way as the British 
Parlament." ‘One is doing no violence to language,” said 
Centlivres C.J.,"1 “when one regards the word ‘ Parliament’ as 
meaning Parliament sitting either bicamerally or unicamerally in 
accordance with the requirements of the South Africa Act.” And 
the same point was made with characteristic vigour by van den 
Heever J.A. ‘Only British bias,” he said, ‘‘ could prompt the 
thought that since such a power (that is to make all laws bicamerally 
by a simple majority) resides in the legislature in Britain, our 
Parliament as ordinarily constituted must necessarily have it too.” ™ 

(ii) One manner of law-making. The’second contention raises 
the question whether Dicey was correct in equating constitu- 
tional “flexibility °” with Parliamentary sovereignty." In so 
doing, he accurately explained the position which obtains in 
England, but one should be careful not to regard statements 
descriptive of the working of the British Constitution as pro- 
positions of universal validity.“* And did not Dicey’ go too far 
in suggesting that constitutional flexibility is necessarily implicit 
in ‘f a true conception of the sovereign in the legal sense ’’? ™* There 
seems to be no reason in theory for insisting on flexibility as a 
criterion—unless it be thought that sovereignty must be indivisible. 
But as Bryce long ago pointed out, this dogma appears to arise out 
of confusion between sovereignty in the legal sense and actual 
mastery, or, to use Bryce’s own terms, between legal sovereignty - 
and practical sovereignty.’ Sovereignty in the legal sense may well 


70 18 M.L.R., p. 287, note 18 and p 290 For fuller discussion, see Parliamenta 
Soveretgnty, eto., pp. 4-8, and Professor K. C. Wheare'’s Statute of West- 
minster, 5th ed., Appendix YOI. 

71 1982(2) S.A. 428, at p. 468. 

73 a B.A 769, at p. 701 (The High Court Case). 

13 Bee , Op. ott., p. Ol. where he says: ‘ These traits (of sovereignty) are al 
exemplifications of the quality winch my friend Mr. Bryce has happily 
denominated the ‘ flexibility ’ of the British constitution.” 

On flexibility, see Bryce, Studies ın History and Jurisprudence, Vol. 1, 
-pp. 145 st seq. 

14 After enumerating the characteristics of the British Parliament, Dicey proceeded, 

in effect, to clesmfy the rest of the then emsting legislatures of the world as 


soe er eal 
er ras ri Sep dag a 72; and see p. 87, where he speaks of 
‘‘ deducing the characteristics of Parliamentary sovereignty from term 
itself." other places he wrote more specifically, confining bis remarks to the 
British Constitution. Thus: ‘' The N i of . Parliamen sovereignty 
means... that Parliament,... under the Enghsh Constitution,’ p. 80; ' the 
aN features of a sovereign Parliament like that of Bngland, p 87. (My 
italics. 
76 Bryce, Studies in History and Jurisprudence, Vol. 2, p. 70. 
‘‘ The term sovereign,’’ writes Professor McIlwain, “‘ has no proper applica- 
tion beyond the domain of law. It is e purely juristic term and it should convey 
a purely juristic idea. It has no proper meaning if carmed beyond the sphere 
of law into the sphere of mere fact. Sovereignty, is authority, not might ’’: 
Constitutionaliem and the Changing World, pp. . Similarly, Bryce says 
that '‘ legal sovereignty 1s created hy and concerned with law and law only.” 
It represents "“ ‘aca the theory of the law.” Studies in History and Juris- 
prudence, Vol. 3, p 56 Sir Ivor Jennings apparently prefers to use the term 
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be divisible"! and this, it is submitted, is in fact the position in 
South Africa." It was the view which commended itself to the 
Appeal Court. Thus, Centlivres C.J., quoting Bryce, said: “‘In 
the case of the Union legal sovereignty is or may be divided between 
Parliament as ordinarily constituted and Parhament as constituted 
under section 68 and the proviso of section 152.’ 7° 

(iii) Power to bind successors. There remains the alleged 
incapacity of a sovereign Parliament to bind itself or its successors. 
On that hypothesis, it has been argued that ‘‘ Parliament cannot 
bind itself as to the form of subsequent legislation, and, therefore, 
the provisions of a later Act, in so far as they are inconsistent with 
an earlier Act, must prevail.” * The Vote Act’had not been passed 
consistently with the entrenched sections and so—the argument ran 
—those sections had been repealed. 

It is submitted that this argument was not relevant to the issue 
in the Vote Case.*t The continued efficacy of the entrenched 
sections clearly did not depend upon whether it is competent for 
the Union Parliament to bind itself or its successors by impos- 
ing rules regarding the method of law-making; for the 
entrenched sections were enacted by the British, not by the Union 
Parliament.*? It is the South Africa Act*® which created the 


“ sovereignty '’ to designate actual mastery; for he says ‘‘ legal sovereignty is 
not sovereignty at all. It is not supreme power'': The Law and the Constitu- 
tion, 8rd ed , pp. 180-40 r 

TT Bryoe, loo. oit.; Balmond, Jurisprudence, 10th ed., pp. 91-9; Anson, Law and 
Custom of the Constitution, Sth ed., Vol. 1, p. 4; Buckland, Reflections upon 


sled dhe aia pp. 85-7. - 
e formal unity of a legal system may be preserved ur theory, by asking, 
not who is sovereign in a given community, but " who, or what, is the sovereign, 

in the sense of the final adjustment-centre of the legal sasouugtion E" 
This is the question formulated by Sir Ernest Barker, Principles of Social and 
Politroal phage © p 61, and by Lord Limdssy of Birker, The Modsrn Democratic 
State, Chap. IX. Both Barker and Lindsay answer it—in much the same way 
as Kelsen—by postulating the ultimate sovereignty of a ‘' constitution," that is 
to say, a set Aia pa of law which indicate who shall have authority to govern, 
how much authority they have, and how that authority is to be exercised. 
Barker applies the principle of ** the sovereignty of the Constitution '' to Britain. 
See note bo below. This approach obviates the fruitless search for a single 
parion or body of persons who have all legal power under a federal constitution 
ike that of the U.B A. 

T8 Boe Parliamentary Sovereignty, eto., pp. 4, 7. 

79 1052(2) B.A. at p 464. Centlivres of expressed the view that the ordinary 
bicameral B of law-making was imperative for matters fa outside the 
purview of the entrenched sections. Bee at pp. 468, 470. In other words, a 
joint sittmg is competent only for matters wi the scope of the entrenched 
sections (a two-thirds majority then being r ), OT, in respect of other 
matters, in the event of 4 between the Houses (a simple majority then 
sufficing—s. 68), 

#0 See Professor Wade's opinion, Caps Trmes, March 24, 1952. 

81 Namely, whether, upon & true construction, the Statute of Westminster had 

~ expressly or im liedly repealed or modified the entranched sections: See the 
formulation of issue by Centlivres O.J. 1952(2) B.A. at pp. 449, 459, 466. 
And sea 15 M.L.R at p 388; Parlsamentary Sovereignty, eto., p. 20. 

e2 It is not possible within the scope of this article to discuss the suggestion made 

(for example) by Dean Erwin N. Griswold, of Harvard, that ‘‘ the action of the 


639 Edw 7, c. 9. 
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Union Parliament, and defined its structure, its powers and the 
mode of their exercise.** “Accordingly, once it was clear that the 
Statute of Westminster had not expressly or impliedly repealed or 
modified the entrenched sections,** it followed—as the Appeal 
Court held—thet the constituent elements of the Union Parliament 
were bound to observe the rules which for the time being governed 
the method of law-making.** And it was immaterial that such 
rules had originally been prescribed by the Parliament of the United 
Kingdom.*” 


Parliament at London was merely the formal statement or retfication of what 
had in substance been done by constituent action in South Africe (at the National 
Convention,. 1909). Harvard Law Review, March, 1958. See also Edward 
McWhinney, 50 Canadan Bar Review, 092, and 8L Cenadian Bar Review, 52. 
This aspect was raised in my essay on Parliamentary Sovereignty, sto., p. 49, 
where it was shown that it was —as the judgment of the Appeal 
Court established to justify the continaed effoacy of tho entrenched sections b by 
en Ae a i er ee 
the South African le. Bee also note 87, below 

#4 In the High Court Oase, 1952(4) B.A. at p. 701, van den Heever J A. summed 
up aa enee with great clarity: ‘‘ The fact remains,” he said ‘that the 
ca Act is our constitution and apart from that constitution there are 

no organs of State and no powers.” See also Parliamentary Sovereignty, atc 


ots et seq. 

was at ot piama terrain, ule, an Pariamentary 
Oper eto., pp et soq are 
lucidly discussed, wi with special reference to the Vote Oase, by Pro essor K. O. 
Garoa 06 Banoa Law Review; e Leia 

Tiswo arvar w st 80g 
se “ At the ontset, said Cantlrvres C.J. kana B.A. ara 459, " it is necessary to 
point out that ‘the Btatute ‘of Westminster contains no express repeal of those 


sections. “The most that could ly be Sree ses is that that Sinti 
impliedly repeals those sections,” and, at ages that u 
proper construction, no implied repeal or al , be fis it 


the Bte oa at Westaiistor did woe have the ellact at seo or the 
satrenatel clauses of the South Africa Act, then resing ar inoditying the 
intact after the Statute was passed and the Union Parliament could not b 
means of an Act. . aa bicameral. “repeal: op ly o aeach 
clauses. 

The South Africa Act had created the Union Parliament, defined its 
structure and powers and prescribed the mode of their exercise. Its provisions 
were law before Westminster; they continued to be law thereafter. van den 
Heever J.A. put this beyond ‘doubt when he said: “ Neither the people ae 
any other constituent authority has conferred upon Parliament as ordinai 
constituted the power to alter the Cape franchise. Tin taal ‘euch, power 
has been expreasly wit withheld. Parliament as ordinarily constituted has not as 
yot effectively and finally assumed such power in a revolution, nor has Parliament 
functioning unicamerally with the ite majority conferred such power. 
There is no pep concervable source such power; consequently it does not 
enst.” 1982(4) S.A. at p. TOL 

*7 On this point, van den er J.A. pertinently. o observed: ‘* The fact that our 
Constitution is the creature of the British Parliament seams to me a fortuitous 
circumstance which ig quite irrelevant. ... I would have been of the samo 

iaioa if ie had beon Framed by a CDA oi dasen] of the le, made b 
Solon or extracted fom the laws of Harndrabi E 19 (4) B.A. "A. 780, at p. 

Tag Gia Gece oer enna ee ene ee ela maa den Hees 
d with a contention that after the Imperial abdication of Great Britain, 
by o of the Statute of Westminster, the Bouth Africa Act lost its cohesive 
force. He disposed of the contention as follows: " That assumes that as soon 
ica reese gt gg ee EE A Quoting Jellinek, the 

son igri fp uggests that the cohesive force of the South Africa Act may now 
at on horm raide Kraft des Faotisohen. this regard, see my discussion 
in 15 M.L.R. at p. 208. 
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This conclusion is not imcompatible with Parliamentary 
sovereignty; unless it be thought that in the case.of a sovereign 
legislature, there can be no binding rules of law whatever governing 
its structure and mode of functioning—a proposition which is’ 
surely unsound even in regard to the Parliament of the United 
Kingdom. On this point, I can do no better than quote Sir 
Frederick Pollock, who, in commenting on Bodin’s (often misunder- 
stood) maxim that the sovereign is legibus solutus,** makes it clear 
that every composite sovereign must have rules in accordance with 
which it declares its will, and ‘‘in making new rules it must 
proceed according to the existing ones.’’*’ It is perhaps hardly 
necessary to add that the question of implied repeal of the entrenched 
sections by the Union Parliament could not arise in the Vote Case. 
The constituent elements of the Union Parliament, functioning 
bicamerally, cannot repeal the entrenched sections expressly—nor 
can they do so impliedly.*° 

Quite apart, however, from the question of its relevance in the 
Vote Case," the proposition that a sovereign Parliament cannot 


88 Sin Lavres de la Republique (Pans, 1576-7), Book I, Chap. VIO, PP. 06, 104. 
According to the better vew, Bodin did not equate with lawlees- 
ness. See Mcliwam, Constituttonalsm and the Changing World, pp. 26 st 
oq 1 PP- AT et seq , Se 45 Polstioal Sotence Quarterly, tig et seq., and 
Po , Sorence of Politics, 1928, p. 54. On the influence which Bodin might 
possibly heve had on Sir Thomas Smith's glowna en of the sovereign 
of the Britush Parliament (De lioa Anglorum, Alston's ed., Bk. D, 
Oh. ID, ese Pollock's First Book of Jurisprudence, 6th ed., p. 264, and particu- 
larly Hatschek, op. cit., p. 605. ' 

8* Pollock, History of the Doaa of Polttios, p 52, note 1, quoting Gray, Ths 
Nature and Sources of Law. _proposition has often been formulated, 
pea never more lucidly than by Sir Owen Dixon: *' The law existing for the 

Ing ıs supreme when it describes the conditions which must be fulfilled 
to make a law. But on the question what may be done by a law eo made, 
Parliament is supreme over the law '': 1985 L.Q.R., at p. : 

The Britush Constitution 18 often said to be “subordinate '’ and not 
" gaprame,’’ when it is meant to convey that ıt can be altered by Parliament ın 
the same way as any other sot of laws (of. Wheare, Modern Constitutions, 
p. 25, 26, oi; but, ın a vital sense, the titution is supreme, in that the 
lew bing what ts Parltament must be observed in the act of 
altering the Constitution. It is true, as Sir Ernest Barker points out, éhet in 
Britein thess laws are few ın number, somewhat vague and dificult to formu- 
late (cf., 6.g., note 28 above)—but, nevertheless, they exist. See Principles of 
Socal and Polstroal Theory, p. 62, note 1, and my essay on Parlamentary 
Sovereignty, otc., pp. 610. 

“It should not be forgotten that the British doctrine of Parliamentary sove- 
reignty is @ doctrine concerning legal sovereignty. ‘‘It is from the Common 
Law," writes Sir Maunce Amos, ‘‘that Parliament derives its legislative 
sup ": The English Conststution, p. 24. Similarly, Jennings, Law 
and the tetution, 8rd ed., p. 144, says: ‘‘ The Powers of Parliament, os 
Dicey admits, come from the law.” And legal sovereignty, as Sir Ernest 
Barker emphasises, ‘‘ 1s not a capricious power of doing anything in any way: 
it is a | power of setilmg finally legal questions in a legal way'’: op. on., 

. 60-1. 

90 Hs leading South African oases on implied repeal are Netw Modderfontetn 
G. M. Co. v. Transvaal Provincial Administration [1910] A.D. 867; Freeman 
v. Union Government [1926] T.P.D.; and Krause v. Commissioner for Inland 
Revenus [1920] A.D. 286. 

31 See note 82 below for cases where the question of the competence of the Union 
Parlement to prescribe a new manner of law-making may arise. 
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bind itself or its successors requires far closer analysis than it has 
yet received.*? Within the limits of this article, however, it is 
not possible to give more than an outline of the subject, and to 
suggest the lines along which the solution of some of the main 
problems should be sought. 

The topic has been discussed in connection with the granting 
of autonomy to countries in the British Commonwealth,*® but is by 
no means confined to this sphere. Thus it has arisen in regard 
to the possibility of altering the constitutional structure of Great 


- Britain, for example, by requiring a referendum on certain sub- 


jects °*; and within the Commonwealth, proposals to introduce 
entrenched ‘‘ Bills of Rights,” ” have given it practical significance. 

One of the earliest and best discussions in English law is to 
be found in Bacor’s maxims.’* He is quite clear that Parliament 
cannot prohibit itself from legislating on any subject, or from 
repealing any law. Thus’*’: “ If an Act of Parliament be made 
wherein there is a clause contained that it shall not be lawful for 
the King, by the authority of Parliament, during the space of 
seven years to repeal and determine the Act, this is a void clause,** 
and the same Act may be repealed within the years.’ The reason 
for this, says Bacon,*® is that a clause prohibiting repeal (clausula 
derogatoria) “ doth deprive men of that which of all other things 
is most incident to human condition, and that is alteration or 
repentance.” ! He proceeds, however, to qualify the generality of 


92 A point to which Prof. W. Friedmann calls attention in his thoughtful article 
on '‘ Trethowan's Case, Pariamentary Sovereignty and the Limits of 
Change "’ A pi 24 Australian Law Journal, 108. Ses also Jennings, The 
Law and Constitution, 8rd ed., pp. 145 et seg. 

93 in regard to the effect of what might be called the ‘' Westminster 
formula,” namely s. 4 of the Statute of Westminster. For similar sections in 
other | tion, see s. 6 (4) of the Indian Independence Act, 1947; s. 1 (1) 
of the lon Independence Act, 1947; and s. 1 (2) of the Ireland Act, 1949. 
References to current views on the Westminster formula are given in 
16 M.L.R. 204, note 47. ; 

*4 See, particularly, .ihe discussions by Sir Owen Dixon in Trethowan’s Case 

(1981) 44 O.L.R. 804, and Sir Ivor Jennings in The Law and the Constitution, 

8rd ed., pp. 145 st seq. ' 

Such proposals have recently been made in South Africa and in Canade. See 

W. alen How, ‘‘ The Case for a Canadian Bull of Rights,” 28 Canadian Bar 

Review, 759. 

16 Regula XIX. Bacon's Works, ed. Spedding, Ells and Heath, 1850, Vol. VU, 
pp. 869-72. 

$7 Op. at., p. 870 

®8 It is worth observing thet Beoon will have no truck with the suggestion that 
en Act which purports to be arrevocable 1s good until repealed, a view held by 
Dr. W. Jethro Brown, The Austinian Theory of rank 161. Bacon was of 
the opmion that such a law ıs either void or valid. us: ‘‘ But the law is 
that the first law by the umpertinency of ıt was void ab initio et ipso facto 
without repeal: as if e law were made that no statute should be ae d 
seven years; if the frat statute should be good, then no repeal could be 
thereof within that ume. Op. at., p. B71. (My itelics.) 

3% Op. ort., p. 870 Cf. Bentham, Works, Bowring’s ed. (1848), Vol. 2, pp. 401 
ot seq. 

1 There are some Roman texts, and a good deal of Romanistic learning, on the 
subject of irrevocabilty—particolarly in regard to wills. See, e.g., D.82.22. 
pr (Hermogentanus) . . . nemo enim cam sibi potest legem dioere ut a priori 
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these remarks as follows: “ And yet if the Parliament should enact 
in the nature of the ancient lew regia, that there should be no 
more Parliaments held, but that the King should have the authority 
of the Parliament; this act were good in law; quia potestas suprema 
seipsum disolvere potest, ligare non potest.... It isin the power 
of Parliament to extinguish or transfer their own authority, but 
not, whilst the authority remains entire, to restrain the functions 
and exercises of the same authority.” ? 

The problem arose in a concrete form—dgiving rise to ilumin- 
ating comment—in regard to Mr. Gladstone’s Government of 
Ireland Bill, 1886.* The Bill was vaguely drafted,* but upon a 
likely interpretation,’ it purported to reconstitute the Parliament 
of the United Kingdom. Out of the existing constituent elements, 
it. was proposed to set up (a) an Irish Parliament; (b) a British 
Parliament‘; and (c) a ‘‘ special’? Imperial Parliament—each 
differing in composition and authority from the previously existing 
Parliament of the United Kingdom.’ Clause 89 (1) (a) provided 
that after an appointed day, those provisions of the new 
Constitution which were within the exclusive competence of the 
Irish Parliament could not be altered by the British Parliament 
save ‘* with the consent of the Irish legislative body testified. by 
an address to Her Majesty.” 

The legal effect of this measure was keenly debated by England’s 
leading constitutional lawyers. Opinion was divided. Dicey, 
Anson and Sir Robert Finlay * considered that if the Government 
of Ireland Bill were passed, the British Parliament could not there- 
after validly legislate for Ireland without the consent of the Irish 


ei recedera non losat. ... Of. D.20.7.6.2. Girard, Manuel Elémentaire de 
Droit Romain, 8th od, p. 886, note 4. Cujacius, Observationss, XIV. 7 (sub 
voss, olausula derogatoria), discusses the texts, and a les the principle of 
D.82.22 pr. (Whore) io 1 legislation by the Princeps. Thos: '' Princeps malto 
minus potest sibt dicer dicere, ut a pron non possit recedere, quas omnia 
summe notanda phy " Theee questions were discussed and a tats by the 
Glossstors; and the flow of writing has continued ever since. As ee 
Quaestiones Juns Privati, 1774, k 8, Ch. VI, observed: De hao olausula 
melis mulia stad ete at iroa hano non una diffioullas, nam ars doluditur arte. 
The ‘‘ analogy,” if any, of wills must be used with considerable caution. Bee 
note 40, below. : 

2 Op. oit., pp. B870-L. 

3 Printed in evtenso as an Appendix to Dicey’s England's Case Agatnst Home 
Rule, London, 1888. 

re cae for political ressons. Bee Dicey, op. oit., p. 248; Anson, 2 .Q.R. 


e 


a 


That given it by Dicey and Anson, for example. 

€ Consisting of the ' of the existing Parliament of the United Kingdom, 
after the subtraction of oe eis members. 

T Dicey, England's Case Agatnst Home Ruls, pp. 235-6. 

As reported in Hansard, May 21, 1886, Finlay said: ‘The measure destroyed 
the, Imperial Parliament as 1t now existed. It created out of the materials 
which the Parlament provided two Parliaments, the British Parliament on 
this side of the water and the Imsh Parlament on the other side of the 
water '': col. 1690. He entertained ‘‘ the very gravest doubt’’ whether the 
British Parliament could repeal the Act except in terms of it: col. 1682. 
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Parliament. Bryce was of the contrary view.” ‘* We cannot,” 
he said,!° ‘ divest ourselves of the right to legislate for Ireland. 

There is no principle more universally assented to than the absolute 
omnipotence of Parliament, because there is nothing beyond or. 
behind us. ... There is one limitation and one only upon our 
omnipotence, and that is, we cannot bind our successors, if we 
pass a statute annihilating our right to legislate it may be 
repudiated by our successors.” 

To this Dicey replied as follows: 

(a) It was indisputable that a sovereign could not, while 
TE its sovereign character, limit its sovereign 
powers. *™? 

(b) “No principle of jurisprudence is more certain than 
that sovereignty implies the power of abdication... 
no fact is more certain than that a sovereign Parliament 
has more than once abdicated, or shared tts 
powers.” l4 

(c) Accordingly, “‘ it it were said that the body which passed 
this enactment could also repeal it, then the judge 
might consider. that that body, namely the Parliament 
of the United Kingdom, had in effect ceased to ewist, 
and that the successor to its sovereign powers, if any, 
was not the British Parliament, . . . but the special 
Imperial Parliament.” 15 

Anson pointed out that the statement that Parliament cannot 
bind its successors may be taken to be true, subject to two excep- 
tions '*; (i) where Parliament surrenders its sovereign powers over a 
certain area to another person or body; (ii) where a sovereign body 
divides itself into two; the terms of separation must then provide 
that one shall be subordinate to the other, or that both shall be 
independent, ‘or that both shall be subordinate to the articles of 
their separation and to the written constitution so created. 


* He was then Under-Secretary of State for Foreign Affairs. See Hansard, 
May 17, oe col. 1220. 
10 go by Anson, 2 L.Q.B. at p. 485. Bee, to the same effect, Bryce, 
ies in H and Junspradonos, Vol. 1, p. 207. 

11 Does not Bryce here overlook the fact that it is the law of England which 
determines what is Parliament? Technically, as Sir Ivor Jennings points 
out, Parliament is not a permanent body: between dissolution end the next 
ih there 18 no Parliament. Bee The Constitution of Oseylon, 2nd ed., 

tephen, Gommentaries on reg Laws of erie ek Vol. 4, p. B17. It is 
the existence of law governing the question wha Parliament, which averts 
a break in the continuity of the English legal system each time a Parliament is 


dissolved. 
13 Hngland’s Case Against Home Rule, p. 242. Law of the Constitution, Oth ed., 
, im notes. 
13 ing with abdication, Dicey says in his Law o eee ee 
p. 69 in nots: “A sovereign power can divest i of authority in io ways 
only. It may simply put an end to its existence. ... it may again 


sovereign authority to another person or body of t persons. 
14 England's wes Against Home Rulo, pp. 


Coen at p. 440. 
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More recent discussion?” has arisen out of certain remarks of 
Sir Owen Dixon in Att.-Gen. for N. S. W. v. Trethowan."* The 
court was faced with the problem whether the Parliament of New 
South Wales could effectively change the method of law-making 
so as to preclude future Parliaments from ignoring the new 
provisions and reverting to the former method. In the circum-: 
stances, the question presented *no real difficulty, because the 
N. S. W. Parliament derived its powers, inter alia, from a statute 
of the United Kingdom—the Colonial Laws Validity Act (s. 5)}— 
which specifically gave an affirmative answer.’’ But in the course 
of his judgment in the High Court of Australia, Sir Owen Dixon 
made comments which throw doubt on the proposition that a 
sovereign Parliament cannot bind itself or its successors. ‘“* It 
must not be supposed,” he said, ‘‘ that all difficulties would vanish 
- if the full doctrine of Parliamentary sovereignty could be in- 
voked.” ** And then, in a well-known passage, he posed the 
question of the possible effect of an Act of the British Parliament ~ 
which contained a provision that no measure for its repeal should 
be valid unless first approved by theelectors. He observed that 
if, notwithstanding the statutory prohibition, a repealing Bill 
received the Royal Assent without having been submitted to the 
electors, ‘‘the courts might be called upon to consider whether 
the supreme legislative power in respect of the matter had in 
truth been exercised in the manner required for its authentic 
expression, and by the elements m which it had come to reside.” ** 
One should note the caution of Sir Owen Dixon’s approach. The 
answer, he said, might be “‘ evident ” ; on the other hand, it might 
be cé obscure.’’ 23 

It is clear from this brief review that there is an unfortunate 
tendency to lump together a number of different questions. These 
should be formulated with precision and distinguished ;-for the same 
considerations do not necessarily apply to each. It is suggested 
that they may usefully be grouped under three heads ** : (a) abdica- 
tion, or total divesting of power, (b) partial divesting of power, 
(c) grant of power without divesting. ’ 

Under the first head, two questions may be posed.* First, may 
Parliament put an end to itself, without appointing a successor **? 


17 See, particularly, W. Friedmann, ‘‘Trethowan’s Case, Parliamentary 
ak daa A and the Limıts of Legal Change” (1050) 24 Awstralian Law 
I, 108. 


Journa 

18 ani C.L R. 804, at pp. 424 et seq... 

19 See the decision of the Privy Council [1982] A.C. 526. 

a6 At p. 426. 

21 At p. 426 

23 At p. 426 

13 The suggested classification is tentative, and does not rt to be exhaustive; 
nor have I attempted e complete enumeration of examples. 

% Both were reised, and enswered affirmatively, by Dicey, Law of the Constitu- 
tion, 9th ed., p. 69 in notis. See also Anson, Law and of the 
Constitution, Bth ed., p. 8. l 

25 Quaere: is there an eraot example in English history? 
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Secondly, may it irrevocably transfer all its sovereign authority 
to another person or body of persons? ** 


Under the second head, one may again distinguish two questions. 
First, may Parliament irrevocably divest itself of some of its powers, 
without transferring them to another person or body? ‘To give 
Bacon’s example, may it effectively prevent itself from repealing 
a particular law? 7’, Secondly, may it divest itself of some of its 
powers and transfer them irrevocably to another? For instance, 
may it effectively enact that in future it shall not be competent for 
the Queen, Lords and Commons to nationalise industries without 
firat obtaining the approval of a majority of the electorate at a 
referendum? ?* Difficult questions may arise in this regard. Thus, 
in the previous case, if the consent of 90 per cent. of the electorate 
were required, it might be said that, in effect, no provision had been 
made for a workable transfer of power.?* 


Under the third head, the question is whether Parliament may 
grant, power to another person or body, without intending to curtail 
its own powers. Cases in point are the “‘ parent ’’ Acts in regard 


26 The usual examples are the Unions between England and Sootland, and 
between Great apes aro and Ireland. Thus, Anson lains these events as 
follows: ‘‘In the first case the Parliaments of Engl and Scotland, in the 
second the Parliaments of Great Britain and Ireland, respectively, approved 
of terms by which their sovereignty and ther existence came to an end. 
Beach Parlament with all its sovereign powers passed into a new body, the 
united Parliament of the two countries concerned.’’ Op. et., p. 8. See 
also Dicey, op ort., p. 69 in nots; and for fuller discusmon, Dicey and Rait, 

hts on the Soottish Union, pp 19-23, and W. L. Mathieson, Sootland 
and Union. 

27 Op. cit , p. 870. 

This ıs the sort of problem which arose for decimon ın Vaurhall Hstates 
v. Liverpool Corporation [1982] 1 K.B. 788, and Buen Street Batatos v. 
Minister of Health [1984] 1 K.B. 590. Bee note '88 below. 


An anslogous problem arose rage tae the Union between Great Britain - 
and Ireland. The Act of Union, Aa garda E E 
ane abies Unt Gah at ee d and Ireland should remain 
“for ever'' assimilated to those of the existmg Church of land. On 
the hypothesis (as to which, see Anson, nga p. 8) that the new liament 
of the Umted Kingdom was to enjoy same powers as the Parliaments 
which were united in it, the question arose whether the new Parliament could 
be so bound ‘' for ever."' Similar questions have been asked m regard to the 
Union between Bngland and Scotland. 


18 In this example there is a transfer of power, svithm a Pee ne legislative field, 


from the Queen, Lords and Commons to the Queen, Commons and the 
electorate, that is from three elements to four, the fourth @ new one. 
And m this regard, el SA cea roceas by which the ‘Emglish 
Constitution has developed, vis., b authority ‘‘ from the Crown 
alone (or rather in counal D ye Gam acting first together with, 
and in subordination to, the Houses of Parliament.’ See Dey, op. on , 


pp. 60-70, in notis. 


Other examples, illustrating the question in the text, may be ERNE 
Thus, may Par ent irrevocably transfer ita powers to the Queen, th 
or the ns, or to any two of these? Bacon answers affirmatively. 
Mazims, op. cit., pp. 870-1. 

20 A fortiori, a requirement of unanimity. Cf. Friedmann in the article cited in 
note 17, above. Friedmann suggests the application of a ' pith end substance " 
tost. 
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to delegated legislation, the setting up of colonial legislatures by 
Act of Parliament and, probably, the Parliament Act, 1911.?° 

What are the relevant considerations in approaching these 
problems? To begin with, it is submitted that they ‘* cannot be 
settled by an airy reference to the ‘ sovereignty ’ of Parliament.” ™! 
In logic, as Salmond so clearly shows, there would seem to 
be no limits upon the competence or freedom of a sovereign legis- 
lature to restrict its powers or change the mode of law-making.*? 
But here, one feels instinctively, logic alone is- not a sufficient 
guide. Different legal systems may well give different answers, and 
many considerations in addition to logic may be operative. Perhaps, 
as Dr. Jethro Brown suggests, the solution in English law depends 
on expediency *°; or it may be, as Dicey hints, that the answer 

_“ lies deep in the history of the English people.” *“ 

Expediency, logic and the weight of opinion appear to 
favour the legal competency of a total and irrevocable transfer 
of sovereignty from one body to another.” Again, the 
competency of a revocable grant,** without curtailment of the 
grantor’s powers, is hardly contentious. Further, both logic and 
expediency seem to point to the validity of a territorial abdication 
in favour of another person or body.*’ On the other hand, what- 
ever answer may be given by logic, expediency probably does not 


. 3° The Parliament Act does not p to be irrepealable by the Queen, Lords 
and Commons. As a matter of Jaw, it contains a pevonabie grant of power, 
not an irrevocable divesting of power. 
a1 J s, Law and the Constitution, 8rd ed., p. 148. 
32 Thus Salmond, Jurisprudence, 10th ed., p. 405-6, says: ‘‘ The exercise of 
legislative power is admittedly subject 6 legal conditions; why not, then, to 
legal Ismitations? If the law can regulate the manner of the exercise of 
legislative power, why not also its matter? As the law stands, Parliament 
may repeal a statute in the same session and in the same manner in which it 
was passed; only a majority of those voting is required to repeal it. What, 
then, would be the effect of a statute providing that no statute should be 
re save by an absolute majonty of all the members in each House? 
ould it not creates good law, and so prevent either itself or any other 
statute from being repealed save in manner so provided? What it is 
provided further, t no statute shall be repealed until after 10 years from 
the date of its enactment? Is such a statutory provimon void? And if valid, 
will it not be applied by the law courts so that any attempt to repeal either it 
or any other statute less than 10 years old will be disregarded as beyond the 
competence of Parliament? And if a statute can be made le for 
10 years, how is it legally impossble that ıt should be made unrepealable for 
ever? Buoh a rule may be vary unwise, but by what argument are we to 
rove that ıt involves a logical absurdity? ' 
he Austintan Theory of Law, p. 164. “The Anstinian ition that a 
supreme legislature is incapable of legal limitation is a posi which does 


not rest, as Austin supposes, i dae necessities, but u the humbler 
poe of .”' Quoted by 8 nd, Junsprudence, ed., p. 490. 
x Law of the ution, Oth ed., p. OO, tm notis. Of. Trethowan’s Cass, 44 


O.L.R. at p. 428, per Sir Owen Dixon. | 
35 Beacon, op. oit., pp. 870-1; Dicey, op. oit., p. 69; Anson, op. oit., p. 8. 
3¢ In decidmg whe a grant of power is revocable or mecati, difficult 
estions of interpretation of the enactment may first have to be considered. 
ee note 87, below. 
77 Bee Anson's ‘' first exception, above, p. 298. Anson referred to the ; 
in 1782, of the Declaratory Act (6 Geo. 1, o. 5) in regard to Ireland. Is was 
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favour a hmitation of power, without transfer to another.** Diff- 
cult cases arise where a sovereign Parliament attempts (a) to 
transfer irrevocably part of its powers to a new body within the 
same territory,’® or (b) to redefine the manner in which its own 
elements must function in order to exercise power in all or some 
matters.“° Postulating the divisibility of sovereignty in the legal 
sense,’ these cases are feasible in pure logic.4? But whether they are 
competent tn law is another matter. In the present state of the 
authorities, it is submitted that one cannot prudently give a clear- 
cut answer; for this is where the fields of law and logic, politics 
and history meet and overlap; where their boundaries are fluid, 
elusive, and obscure. 


38 


the clear intention of the ing Act to concede legislative independence to 
Ireland nd recall, E eo: od this as | y effective: 2 L.Q.R. 
pp. 488, . Similarly, Dicey states that ın 1 the British Parliament 
surrendered its sovereignty in to the Irish Parliament. See A Leap 
tn the Dark (London), 1911, p. 20. 

This would not be an unreasonable interpretation of the ‘‘ Westminster 
formule '': see s. 4. Thus, van den Heever J.A., speaks of ‘the Imperial 
abdication of Great Britein,’’ 1058(2) S.A. at p. 701. And see Evatt, Tho 
King and His Domenion Governors, pp. 808-9. I Anson's views in regard 
to s. 3 (1) (a) of the Government of ireland Bill, 2 L.Q.E. p. 480. 

This, m fact, 1s the ‘' textbook osse” dealt with by the authorities. See 
Godden v. Hales, 11 8t.Tr. (1686), at p. 1197: ‘If an Act of Parliament had 
a clause in it that it should never be repealed, yet without question the same 


Nihal made it neys E Herbert O.J.; Vauwhall Hetates v. 
sad a eae 1 K.B. 788; Elan Strest Hstates v. Minister of 

H [1984] 1 K.B. 500. Bee also Coke, á Inst. 42; Blackstone, Com- 

montaries, Bec. 8, pare. 9: “ Acts of Parliament d tory from the power 

of subsequent Parliaments bind not '"; Bacon, Regula XIS. 

6.9., by requiring a referendum for certain types of legislation. 

Bacon, op. ot., p. 870, says that a clause in a will, purporting to prevent the 

testator from mg it ‘‘ except in a j manner, is void, ‘‘ even 

e ee ia Perocation but ın circumstance and not altogether.” ` 


carefully 
the reason underlying the rule. This is stated by Perozzi (loc. oit.) as 
follows: The testator cannot validly © thes a subsequent (revoking) 

In accordance with certein formalities 


The question of the competence of the Union Parliament to prescribe a new 
gud binding ara ot lee aking may arise in connection with Act 12 of 
1986, which, in terms, extends the two-thirds majority provisions of the Con- 
stitution to a new field, namely, Cape Native Voters’ ‘rights and the number of 
Native Representatives in the House of Assembly, Bee s. 44; and cf. s. 27 
which was considered in R. v. Vesi, 1947 (4) B.A. 551. It may also arise 
in connection with s. 1 of Act 45 of 1984 (inserted as s. 149 the South 
Africa acts which provides that Parliament shall not alter provincial boundaries 
nor abolish provincial councils except on petition by the provincial councils 
concerned. 7 
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THE SOVEREIGN WILL OF THE PEOPLE 


One last argument remains to be considered. It has been con- 
tended that the binding effect of the entrenched sections thwarts 
the “ sovereign will of the people,” and is incompatible with demo- 
cratic government. What sort of democracy exists, it is asked, if a 
decision by a majority in Parliament is not allowed to prevail ? 
This question is hardly suitable for discussion in a law journal, but 
it may not be inappropriate to venture three brief observations which 
tend to be overlooked. 

First, it is necessary to distinguish between a majority, of the 
electorate ° and a majority of Members óf Parliament; for a 
majority returned to Parliament may represent a minority of 
voters.“ Secondly, it is only by virtue of the provisions of the 
constitution that the South African ‘‘ people ” have any legally 
operative will at all. As Professor K. C. Wheare has pointed out, 
“once a Constitution is enacted, even when it has been submitted 
to the people for approval, it binds thereafter not only the institu- 
tions which it establishes, but also the people itself. They may 
amend the Constitution, if at all, only by the methods which the 
Constitution itself provides.” 4*7” Finally, it is essential not to lose 
sight of the pragmatic foundation upon which the ““ majority 
principle’? rests.1* There ig nothing self-evident or sacrosanct 
about the technique of reaching a decision by a bare majority of 
51 per cent. The framers of constitutions in democratic countries 
might quite reasonably prefer 66 per cent.—as for the amendment 
of the entrenched sections ‘’—or even 75 per cent., as for the 
amendment of the constitution of the old Free State Republic.** 


Denis V. Cowxn.* 


43 Which, of course, 1s not the same as a majority of '' the people.” 

44 Proportional representation does nob apply to South Atacs Parliamentary 
elections. The Constitution also contains provisions for weighting constitu- 
encies 1n favour of the rural areas. 

45 Modern Constitutions, pp. 88-00. 

4¢ Bee, pence on ths ‘majority principle,” Otto Gierke, ‘‘ Uber die Geschichte 
des joritatsprinxips,’’ in Essays wn Legal History, Oxford, 1013, p. 812; 
O. Praumits, ‘‘ Representation and the yap e a in 1084 Polsteoa, 

. 915; Kranenburg, Politsoal Theory, Oxford, 1989, pp. 151 et seq. ; Haskins, 
Growth of English Representatioe Government, 1048, pp. BI st seg.; 
Ruffini Avondo. Il Prinotpio Maggtorntario, 1927. 

47 On a number of questions a two-thirds vote is needed under the United States 
Constitution. See Art. 5; Art. 1, seo. 5, cl. 2; Art. 1, seo. 7, ol. 8; Art. 9, 
seo. 2, cl. 2; Art. 1, sec. 3, ol. 6. Bee also Art. 76 of the Weimar Constitution, 
and s. 20 (4) of the-Ceylan Constitution. 

49 Art. 26. 

* Professor of Comparatryve Law in the University of Cape Town; of the Inner 

Temple, Barrister-at-law; Advocate of the Supreme Court of South Afric. 


THE UNDISCLOSED PRINCIPAL* 
A. Tue PROBLEM STATED 


‘¢ A PROPHET is not without honour, save in his own country ’’—this 
biblical truth is nowadays again illustrated in the field of legal 
institutions by ‘‘ undisclosed agency.” While Germany and France 
are admiring it more and more, it is losing favour in its own mother 
country and in the U. S. A. 

The present appreciation of undisclosed agency in England is ` 
well known. No decision and no textbook omits to call it expressly 
“an anomaly in the law of contracts,” out of harmony with basic 
legal principles. Lord Lindley stated in Keighley, Mamsted & Co. v: 
Durant * “there is an anomaly in holding one person bound to 
another of whom he knows nothing and with whom he did not 
intend to contract.” Likewise the general attitude of textbook 
writers * is expressed by Cheshire and Fifoot °? : ‘‘ The doctrine of the 
undisclosed principal is anomalous in the sense that it allows a per- 
son to sue and to be sued upon a contract that he has not in fact 
made.” In particular Sir Frederick Pollock ¢ has repeated several 
times that ‘‘ the plain truth ought never to be forgotten—that the 
whole law as to the rights and liabilities of an undisclosed principal is 
inconsistent with the ‘elementary doctrines of the law of contract. 
The right of one person to sue another on a contract not really made 
with the person suing is unknown to every other legal system 
except that of England and America.” Oliver Wendell Holmes, 
has assumed “‘ that common sense is opposed to allowing a stranger 
to my overt acts and to my intentions, a man of whom I have 
never heard, to set up a contract against me which I had supposed 
I was making with my personal friend ” and James Barr Ames * 
has added that whenever an established doctrine ignores, as this 
doctrine of the jndisclosed principal ignores, fundamental legal 


* This article was written during my stay as a visiting professor at the London 
School of Hoonomics and Political Holenoe during the academic year of 1051-62. 
I must express my sincere appreciation of the asmstance giyen by my col- 
Tue n the Law Department. See also my article:, '' Die ' Anomalies ' der 

Stellvertretung des englischen Rechts '’ in Rabel’s Zeitschrift, 1052 
part 4, 1958 l; i 

1 [1901] A.C. : 

3 Street, Foundations of Legal Liability, II, 478; Goodhart and Hamson, 1992, 
4 Camb.L.J. 820; Huffout on Agency, 2nd ed., p. 158; Salmond and Willams, 
2nd ed., p. 400; Williston, A Treatise on the Law of Contracts, 1938, pp. 278, 


800. 

3 Law of Oontract, Qnd ed., p. 858. 

4 3 L.Q.R. p. 850; 14 LOR. p. 5. 

5 "' The of Agency "' in Select Hssays in Anglo-American Legal History, 
Vol. 6, ae 

‘© 18 Yale Law Journal 448 (1909). 
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principles, “it is highly important that it should be recognised 
as an anomaly.”’ 

On the other hand, Continental jurisprudence esteems the 
institution of undisclosed agency very highly. French lawyers ** 
consider it “ une institution essentiellement pratique, efficace, qui 
est tout entier dirigé vers les solutions les plus favorables au crédit 
commercial.” Lévy-Ullmann’ acknowledges it as an “ original 
institution ’? and Popesco-Ramniceano* sees in it the key for the 
understanding of the agency problem “‘ qui a fait couler tant d’encre 
sur notre vieux continent.” German lawyers, moreover, look on 
it as an institution which may well serve as a model for the develop- 
ment of the law. They expressly emphasise that “‘it is no 
anomaly,” “ nicht als regelwidrig erscheint, sondern im Gegenteil in 
feinsinniger Weise der jeweiligen Interessenlage angepasst ist.” 
Therefore they consider it a highly valuable institution of great 
practical application, which represents in several respects the 
type ‘fto which the modern German doctrine gradually terids 
after having discovered the inadequacies of the present solution.” ° 
In this way, the institution of ‘‘ undisclosed agency” plays the 
rôle of a prophet offering a solution of urgent problems of our day. 

This view is supported by the fact that the idea behind all these 
arguments is the attempt to fit the model of contract developed 
under the reign of Roman law into the various aspects of modern 
social life. The social function of contract at the present day 
requires the extension of the contractual “* vinculum juris.” The 
individual two-party relationship must be transformed into a multi- 
party relationship, and here, undisclosed agency makes a highly 
valuable contribution. For it allows a third party not only to sue 
the agent and be sued by the agent who has acted -in his own 
name, but also to sue and be sued by the undisclosed principal 
himself who stands behind the scene. It is the undisclosed prin- 
cipal who gets the advantages and disadvantages of the contract 
in the end. He is the one who authorised the agent and thereby 
induced the whole transaction, although he was not mentioned in 
the contract. Therefore he is not in the position of a complete 
stranger to the contract like every other person—as it is maintained 
by those who rely upon the ‘‘ meeting of the mind theories,” 


ta Jambu-Merlin, ın Hamal, Le contrat ds commission, Paris 1049, p. 826. 
7T "La contribution essentielle du droit anglais à le théorie générale de la 
représentation dans les actes juridiques’? m Acta academiae universalis juris- 
prudentiase oomparatioas, Vol. 1, , p- AL 
8 Popesco-Ramniceano, De la représentation dans les actes juridiques, Paris 1927. 
* Wurdinger, Geschichte der Sielloertr (agency) tn England, Marburg 
1988, pp. 412, 422, 444. In similar sense R. Muller-Hrzbach, Die Grundsatss 
der mittelbaren Stellvertretung aus der Interessenlage entwickelt, Berlin 1905, 
. 56, Klausing in Reohtsvergleichendes Hendworterbuch, Vol. 8, pp. 879, 808; 
uhl, Bigentumsvorbehalt und Absahlungsgeschdft, pp. 48 et seq.; some- 
thing more reserved Schmidt-Rimpler in Bhrenberg's Handbuch V, I, 1, p. 004 
cara ae Zeitschrift 1087, p. 748 et seq. Dolle Festschrift Frits Souls 
, P. . 
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‘theories of objective manifestations’? and so forth. True, the 
agent has acted in his own name, so that the third party finds 
himself unexpectedly bound to a creditor whose existence “he did 
not suspect when contracting. Undoubtedly no theory of contract 
based on the liberal idea of mutual assent can explain how the 
third party can make a contract with a person of whose existence 
he does not even know. But is it a conceptual necessity In any 
case that a person acting in his own name can bind and. entitle 
only himself personally? Is not the real problem of the law of 
contracts to settle the various mutual interests in the most fair, 
reasonable, simple and speedy way, without laying an unjust burden 
upon one partyr Why separate one coherent transaction into two 
different incidents Instead of avoiding duplication and circuity of 
actions? Legal rights and obligations are acquired in the first 
instance through exercise of the will not of the parties but of legal 
officials.** Viewed in this light there is no obstacle to an undisclosed 
principal suing and being sued by the third party. 

However, it is remarkable that it is the Enghsh common law 
which reached this solution of creating direct relationship between 
an undisclosed principal and the third party. For English common 
law insists so strongly, by its principle of ‘f privity of contract,” 
upon the limitation of the contractual effects to the contracting 
parties. Moreover it attaches no less value than continental 
systems to the rule that “f no one but the parties to a contract can 
be bound by it.’’ It goes even further by saying that a third 
person cannot become entitled, by the contract itself, to demand 
the performance of any duty under the contract.'' On the contrary 
‘“ ce principe est beaucoup plus absolu et plus strict dans ces con- 
séquences en droit anglais que dans d’autres législations.” = 

English law still clings to the principle which was formulated 
by Cotton L.J. in Re d’Angibau ** following Colyear v. Mulgrave: ’‘ 
**The Court will not enforce a contract, as distinguished from a 
trust, at the instance of persons not parties to the contract.” It 
is in this sense that Lawson ’* speaks about the English Law of 
Contract; ‘‘it seams that we take more seriously than the French 
the famous provision contained in Article 1184 of their Civil Code: 
‘Les conventions légalement formées tiennent leu de lui à ceux 
qui les ont faites.’ . . . We think of the contract . .. that it operates 
only between the parties.” Arminjon, Nolde, Wolff argue that “ this 
is expressed especially in the English rules concerning joint con- 
tracts, assignment of obligations and in the most notorious doctrine 
of contract law which stipulates that no person, who is not a party 


10 K. N. Llewellyn " Agency ” in Enoyolopasdia of the Social Sciences, Vol. 1, 


. 484. 
11 borbin’ ‘““ Contracts for the Benefit of Third Persons," 46 L.Q.B, 12. 
14 Arminjon, Nolde, Wolff, Tratté de droit comparé, Vol. 8, p. 121. 
13 (1880) 15 ChD 249, 
14 (1886) 2 Keen 81. 
18 Tho Rational Strongth of English Law, 1951, pp. 56-7. 
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to a contract, can sue on it.” 1* In English law the parties to a 
contract are on principle prevented from conferring rights upon 
third parties, whereby “ the common law of England has enunciated 
this doctrine in the most downright fashion.” *” 

Furthermore English law has no parallel to the “* action directe ” 
in France. It does not entitle the buyer to recover his damages 
for breach of warranty directly from the person who has supplied 
the goods to his seller, nor the injured person to claim directly 
against the tortfeasor’s insurance company.’* What is the explana- 
tion of the fact that while on the one band there is this obvious 
resistance to any attempt to widen the number of the participants 
to a contract, on the other hand English common law allows the 


` undisclosed principal to sue and be sued by the third party? 


For the English courts have found no difficulty in giving 
directly the undisclosed principal rights and imposing on him 
liabilities. Generally they did not worry about the difference 
between the legal effects imputed and the contents of the declara- 
tions of the parties. They were satisfied with the simple statement 
that the agent was the ‘‘ apparent’? and ‘‘ nominal ” contractor 
and the undisclosed principal the “‘real’’ one.’* For they said 
that, although the contract is in fact made by the agent it is in 
law 7° “ really,” * “ in effect ” ‘‘ in truth although not in form ” *” 
that of the undisclosed principal. In 1785, Lord Mansfield con- 
fined himself to the sole remark that the rules of the undisclosed 
agency “fare long settled,” ™ although there is no clear reported 
case of an undisclosed principal before the eighteenth century. 
Moreover the case of Scrimshtre v. Alderton,™% which is generally 
quoted as the first one in which the rights of an undisclosed prin- 
cipal were discussed, forms on the contrary a most characteristic 
illustration of the reluctance of the laymen to accept the new 
doctrine. The facts of this case were: A farmer had consigned 
oats to a factor for sale on a del credere commission. The factor 
becoming insolvent, the principal gave notice to the buyer not to 
pay the factor, but notwithstanding this notice the buyer paid 
the factor and was sued by the farmer. Lee L.J. directed the- 
jury to find for the plaintiff but they returned a verdict for the 
defendant. They were sent out three times to reconsider their 
decision, but always adhered to their verdict. There was a new 


1¢ Traité da droit oomparé, Vol. 8, p. 121. 
17 Lewson, Rational Strength, p 48. 
18 Bennett Lid v. Kreeger (1925) 41 T.L.R. 609; Randall v. Raper (1858) 
84. 
19 Stms v. Bond (1888) 6 B. & Ad. 890; Keighley, Mazsted d Co. vy. Durrant 
[1901] A.O. 240. 
20 Cothay v. Fennell (1880) 8 L.J.K.B. 302; Higgins v. Semor (1841) 8 M. k W. 
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trial and again the jury gave a verdict for the defendant, in spite 
of the statement by the Lord Chief Justice that “‘ a factor’s sale 
does by the general rule of law create a contract between the 
owner and buyer.” Lord Chorley * writing in 1929, rightly calls 
the jury’s verdict “an outrage to legal theory.” 

But these words by Lord Mansfield have again become an object 
of legal consideration in the recent decision in Smith & Snipes Hall 
Farm, Ltd. v. River Douglas Catchment Board ™ where Denning 
L.J. stated that the principle that no one can sue upon a contract 
to which he is not a party has never been able entirely to supplant 
the principle *‘ that a man who makes a deliberate promise which 
is intended to be binding, that is to say under seal or for good 
consideration, must keep his promise; and the court will hold him 
to it, not only at the suit of the party who gave the consideration, ` 
but also at the suit of one who was not a party to the contract, 
provided that jt was made for his benefit and that he has a sufficient 
interest to entitle him to enforce it; subject always, of course, to 
any defences that may be open on the merits. It ts upon this 
principle, implicit if not ewpressed . . . that Lord Mansfield held 
that an undisclosed principal is entitled to sue on a contract made 
by his agent for his benefit, even though nothing was said about 
agency tn the contract.” 

By these words Denning L.J. puts his finger on the central 
problem. The gist of the matter is to find an explanation of why 
an undisclosed principal can sue or be sued by the third party. 
According to him the same justification applies to contracts in 
favour of third persons as to the right of an undisclosed principal 
to sue the third party. This line of reasoning is merely a re-expres- 
sion of the old Scandinavian löfte-theory, that the unilateral offer 
has a binding force in both sets of circumstances. But “‘ English 
‘law knows nothing of a jus quaesitum tertio arising by way of 
contract.’’*’ Consequently English law cannot point to contracts 
for the benefit of third parties to justify undisclosed agency; the 
two conceptions contradict rather than support each other. 


B. EXPLANATION ON THE BASIS OF THE ENGLISH CONCEPT 
OF CONTRACT 

l. Contracts under seal 

Since there are two entirely different forms of contract in English 
law, viz., contracts under seal and parol,** the analysis must take 
account of this difference. In the light of the statement of Denning 
L.J. mentioned above, one might expect that it would be in con- 
tracts under seal that undisclosed agency would find its first and 


- 45 L.Q.R. 295 
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easiest application. For such contracts are not consensual to the 
same degree as simple contracts. The rights and duties under a 
contract by deed do not necessarily arise from the mutual consent 
of the parties, for the law as to obligations under seal was' fixed in 
days before the nature of the consensual contract was realised.** 
A deed, when it is directed to the creation of contractual obligations, 
operates immediately upon the signification of assent by the party 
to be bound, and does not require the consent of the other party 
to enable it to operate. It operates upon the party immediately 
he executes it even though its existence may be unknown to the- 
patty to benefit under it.°° It is for this reason that no acceptance 
by the donee is necessary to validate a gift under seal in English 
law—in contrast to continental laws (Article 894 et seq. Code Civil, 
83 516 et seq. B.G.B.). 

This absence of any necessity for agreement in a contract under 
seal has been described °! as a ‘‘ regrettable anomaly ’’; likewise the 
undisclosed agency is described as an “‘ anomaly ” because of the 
lack of agreement between the third party and the undisclosed 
principal. 

From this common anomaly one “might think that undisclosed 
agency would fit especially well into the law of contracts by deed. 
But the contrary is the case. It is an old and well-known rule of 
law that an undistlosed principal is not able to sue or to be sued if 
the contract is under seal. Why is it not possible in these cases to 
put him in direct relationship with the third party? 

The explanation is given by the concept of ‘“‘ consideration.” 
Consideration marks the connection between the undisclosed prin- 
cipal and the third party. But the presence of ‘* consideration ”’ 
ig only an essential requirement in the law of simple contracts.’ It 
plays no rôle at all in the law of contracts by deed. These con- 
tracts do not require a ‘* valuable consideration ’’ as ‘fa cardinal 
necessity of the formation of a contract.’’** As ancient exatnples 
of formal contract, they stay completely outside the newer family 
of contracts, which is characterised by the presence of consideration. 
On the contrary, their force depends entirely upon the delivery of 
a suitable piece of parchment and wax.’ Therefore the usual 
statement ‘‘ every deed’ imparts in itself a consideration ’’ ** is in 
reality nothing else than a different way of putting the rule that 
deeds under seal have nothing to do with the common law require- 
ment of consideration. 

The consequence of this non-reco gnition of the principle of con- 
sideration in formal contracts had to be the non-recognition of the 


419 Lord Wright in Naas v. Westminster Bank [1940] A.C. 866, 408. 
30 Fletcher v. Fletcher (1844) 4 Hare 67,~Re Kay's Settlement [1999] Ch. 390. 
azı T. E. Holland, Ju , 18th ed., p. 281. Anson, Prnomles of English 
PE is of Contract, 
LJ. in Combe v. ed. P88. [1861] 2 K.B. 215, 220. 
33 3 Piem, A Conoiso History of the Common Law, áth ed. , 1948, p. G14. 
34 Sharington v. Strotton (1565), 1 Plowden 208, 809; 75 E.R. 454, 470. 
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undisclosed agency. It is therefore not an inexplicable anomaly, 
but an inevitable and consequential result, that there is no direct 
relationship between an undisclosed principal and the third party 
iu the law of deeds, because the necessary connecting-link is missing. 


2. Simple contracts 

But in the sphere of simple contracts the doctrine of con- 
sideration plays now as in the past the role of one of the most 
characteristic elements of English law. Since the seventeenth 
century, it has been applied to contract as a general and comprehen- 
sive principle,’ with the result, according to the statements of the 
Law Revision Committee issued in 1987, ‘‘ that no doctrine of the 
common law of England is more firmly established at the present 
day than the doctrine of consideration.”’ 

It originated as an element in the mechanism of the old Forms 
of Actions. Its sources were the action of debt and the action of 
assumpsit. From the action of debt was derived the idea of real 
contract, the requirement of a benefit to the defendant. The debt 
was ‘‘not an action upon an agreement, but from a quid pro 
quo.” 36 

The action of assumpit contributed the emphasis upon the loss 
caused to the promisee by the promisor’s failure to perform; it 
was an action based on an undertaking of the defendant. There- 
fore the consideration, consisting of some act given by the promisee 
in return or exchange for that of the promisor had as consequence 
the rule that it had to move from the promisee.’’ It could not 
proceed from a stranger to the consideration. ‘‘ Hence we find 
the all-important rule of privity of contract: No stranger to the 
consideration can sue upon a contract.’’ ** 

The main practical importance of this doctrine of consideration 
is, ** that it has always proved an insuperable obstacle to the enforce- 
ment of the stipulatio alteri.” >° The third person has given no 
consideration; consequently he cannot, from the contract of the two 
parties, obtain the right to sue directly.*° He is a stranger to the 
contract, for he has not himself furnished consideration. 

On the other hand, the idea that mutual assent forms the basis 
of contract is no obstacle to the acquirement of rights by third 
parties. The doctrine that contractual obligations are self imposed 
only signifies that one individual cannot be bound by the intentions 
of another, but does not assert that one individual cannot give 
35 Cheshire and Fifoot, Law of Contract, 8rd ed,. p. 16. 
3¢ Holdsworth H. E. L. Vol. 8, p. Pieh eed e Li: in 41 L.Q.R. 70; 
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rights to another. Moreover, the idea of mutual assent is pre- 
served either by the rule that the third party must accept his right 
(French doctrine) or by the rule that the third party has a right 
of reprobating the accrued rights with retrospective effect (German 
and Scandinavian laws). In this way, the question of admission of 
contracts‘in favour of third persons represents the cross-road, where 
the principle of private autonomy leads to results different from 
these flowing from the principle of consideration. 
English law has decided this question in favour of the doctrine 
of consideration. It does not admit, on principle, contracts im 
favour of a third person because of the lack of consideration on his 
part, thus demonstrating that it considers the principle of con- 
sideration superior ‘to those of private intentions and consensus. 
It is this attitude which also explains the institution of 
“ undisclosed agency.” Here the situation is the reverse of the 
legal position of persons connected by a contract in favour of third 
persons. While consideration is not essential in order to establish 
relationship of principal and agent, it is the essential link in the 
relationship between the undisclosed principal and the third party.** 
In the normal case of an agent acting in the interest of his principal, 
the principal is the man who pays the money and receives the 
benefit: the person who ultimately bears the burden of the detri- 
ment, which is the consideration moving to the third party. Neither 
a doctrine of the ‘‘ meeting of the minds’”’ nor any “‘ theory of 
_ objective manifestations ’? can reach this result. These doctrines, 
based on the declared intentions of the parties to the action, can 
never explain the rights and liabilities of the undisclosed principal 
without the intervention of the agent acting m his own name. 
They lead always to his interposition m the contract, whereby the 
undisclosed principal is excluded. They are not only unable to 
explain the connection of the third party with the undisclosed 
: principal, but are also opposed to this result. This is made plam 
by a comparison of the contract in favour of third persons with 
undisclosed agency. The contract in favour of third persons is a 
special category of executed contract, for the stranger is here 
affected by the-legal effects of the concluded agreement, while 
undisclosed agency is a special category of the formulation of a 
contract, where the stranger is the person who concludes the con- 
tract. The counterpart to the stipulation in favour of third persons 
is the stipulation which affects only the promisor and the promisee ; 
the opposite to the contract made by an agent is the contract made 
by the party himself, in which the question whether the effects of 
the contract are to his detriment or in his favour is quite irrelevant. 
In a contract of undisclosed agency the consideration moves 
from the undisclosed principal to the third party, i.e., the agent 
is the stranger to the contract, a-mere conduit pipe, whereas in a 
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contract in favour of a third party the requirement of consideration 
to the “ stranger,’? the third party, is not fulfilled. For this 
reason it is submitted, with respect, that the opinion of Denning L.J. 
in Smith & Snipes Hall Farm, Ltd. v. River Douglas Catchment 
Board,** namely that the basis of the undisclosed principal’s right 
_ to sue is the principle that a man who makes a deliberate promise 
which is intended to be binding must keep his promise, is not a 
correct explanation. 

However, it is true that the idea of keeping a man to his promise 
also supports the institution of undisclosed agency. It is not only 
the fact that the principal has got an objective enrichment which 
justifies his direct liability to the third party—corresponding to, the 
action of debt. He has also consented. The undisclosed principal 
is responsible directly to the third party because he has authorised 
the agent. He has enabled him to act as his agent and so made 
him competent to exercise his rights and duties. In Continental 
laws this question creates a special difficulty, for since the 
publication of the famous article by Laband® they clearly 
distinguish the external grant of powers to represent the principal 
from the internal basic contract of mandate.“* For them a contract 
of agency presumes that the agent has to act in the name of his 
principal; otherwise there is no authority given to the agent to 
bind or to give rights immediately to his principal. But English 
Jaw has never accepted this doctrine ‘‘ which contradicts English 
legal thinking in its subtlety.” ** Nevertheless, that is not the 
main reason for the. existence of the undisclosed agency. It does 
not explain why the third party enters into direct relationship 
with the undisclosed principal, in spite of the fact that the agent 
acts vis-à-vis the third person in his own name. 

This explanation, that consideration is the basis of the undis- 
closed agency, is furthermore supported by the fact that there is 
no undisclosed agency in the law of property. The power to act 
for an undisclosed principal with the result that the principal 


43 [1040] 2 K.B. 500, at pp. 614. . 
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directly acquires rights from the third person exists only in the 
law of contracts. But the law of contracts in contrast to the law 
of property is also the sphere of application for the doctrine of 
consideration. ‘The surprising fact that an undisclosed agency is 
only possible in the law of contracts is thus simply explained. 
This is specially worth noting because the efforts made on the 
Continent to establish a direct legal relationship between an undis- 
cloged principal and the third party are especially concerned with 
the property. There, in the field of transfer of property, it is felt 
especially necessary to make it possible for a principal to acquire 
rights directly from the third party. For example, when a man 
has given his maid money to buy rolls, and the maid does not 
mention in the bakery that she is not acting on her own behalf, 
Continental lawyers try to help by a transaction “‘ for whom the 
matter concerns.’’‘* English law can instead fall back on the 
institution of the trust, according to which the agent has the legal 
title as a trustee, while the undisclosed principal retains the equit- 
able ownership. J. B. Ames has transferred the concept of the 
trust-into the law of contracts as a rationalisation of undisclosed 
agency, because he did not realise the importance of the doctrine 
‘of consideration.“’ He pointed out that ‘‘the undisclosed 
principal as cestui que trust would realise indirectly through. the 
trustee all that under the actual law he now obtains from him by 
a direct action against him. The third person would have the same 
defences against the trustee suing for the principal, his cesti que 
trust, which he now has against the principal suing in his own 
name.” But this solution would be a much more roundabout way 
of recognising the rights and liabilities of an undisclosed principal 
than the present simple doctrine based on the principle of con- 
sideration, which avoids all circuity of action. Moreover, the 
doctrine of consideration explains fully the connection between an 
undisclosed principal and a third party, so that it is unnecessary 
to use the possibilities of trust. 

The coherence of undisclosed agency and the doctrine of con- 
sideration is also confirmed by the historical development. It is 
no coincidence that the principle of consideration was finally 
settled at the end of the seventeenth century, and that there is no 
clear’ case of an undisclosed principal before the eighteenth century. 
The main reason is that the old contractual remedies which the 
plaintiff had to use at this time did not require mutual assent. 
The, form of action was the test, and an action on a contract 
was not necessarily synonymous with an action on an agreement.* 


48 6.9., Cohn, Das rochisgeschafthiche Handeln fur denjenigen, den es angeht, 
arburg, 1981. 
47 ' Undisclosed Prinaipal—his 1ights and liabilities,’’ (1900) 18 Yale Law 
Journal 448, reprinted in Lectures on Legal History, 1918. 
48 For a further modern relic of an old action of an executed contract which 
"was not an action on the agreement but an ection on the debt” see 
Denning L.J. '' Quantum Meruit end the Statute of Frauds," 41 L.Q.R. 79. 
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But every action on a contract demanded the existence of considera- 
tion. No claim could be started without making reference to the 
presence of consideration. The necessary preamble consisted in 
the phrase: ‘‘In consideration that... .’? Consequently no third 
party could claim, after the disclosure of the agency, without men- 
tioning the principal who had given the consideration. The existence 
of the undisclosed agency is therefore an additional proof of the truth 
of Maitland’s words ‘“‘ the forms of actions still rule ‘us from their 
graves.”’ 48 ; 

The development of the undisclosed agency from the principle 
of consideration is further supported by the connection of a prin- 
cipal’s liability for torts committed by his agent with the idea of 
agency, a connection which is not to be found on the Continent. 
The Continental lawyer treats these questions as two quite different 
problems, which are not only separated systematically but which 
have been given two quite different practical solutions (¢.g., 
- section 881 B.G.B. and section 81 B.G.B.). But the English system 
applies in both instances the rule qui facit per alium facit per se, 
which demonstrates the source of both claims in the old action of 
assumpsit. It would therefore have been quite extraordinary if 
the idea of consideration, which is so closely connected with the 
action of assumpsit, had not left its traces on the law of agency, in 
so far as the legal effects are concerned. 

Finally this explanation of the doctrine of the undisclosed prip-. 
cipal from the principle of consideration fits perfectly well int? the 
structure of the law of contract as it has been developed empirvally 
by the courts. As judge-made law, the English law of contracts was 
from the beginning not so exposed as were the codifled Continental 
laws to the danger of connecting one special legal effect with certain 
ingredients in every case. It could more easily investigate and 
safeguard the different interests in varying circumstances. These 
interests are especially complicated and interrelated in the law of 

-agency because of the threefold relationship, corresponding with the 
three persons involved. On account of its practical nature it was 
much more interested in the result as such than in any systematical 
method of reaching that result. The English Law of Contract is 
based on an economic transaction, so that ‘‘ the typical contract 
in the common law may be defined as an obligation arising from 
a bargain.” * English law has preserved this commercial slant 
particularly because of the reception of the Law Merchant by the 
Common Law, through which at first the ideas of undisclosed agency 
were mainly developed. Clearly such an approach was bound to 
recognise, in a situation as important in commercial life as undis- 
closed agency, the requirement of consideration—‘ which treats all 
simple contracts as resting primarily on the basis of bargain.” ® It 
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Is no mere chance that German law too, which does not adopt the 
idea of direct relationship between an undisclosed principal and the 
third party, has nevertheless taken in its commercial code 
(section 892 II) several steps in the direction of this solution. 

It is evident, too, that an English judge of the eighteenth century 
preferred following the doctrine of consideration rather than that 
of the intentions of the parties, because of its objective and practical 
character. ‘* Motive is not the same thing as consideration.” *! 
Behind the expression ‘‘ consideration ’? was the judicial apprecia- 
tion of what would be the best way to realise the justum, aequum, 
bonum. The argument that the undisclosed principal could not 
be bound by the vinculum juris, although this was required by 
practical needs and the economic situation, because he was not 
mentioned in the contract by his agent, would not have convinced 
the jadge. The intentions of the parties, which could constitute 
the only bar to this, have never played such an important role in 
England as on the Continent. Roscoe Pound *? has even stated 
that in contrast to the Roman law, which deduced all things from 
the will of the actor, the central idea of the common Jaw is a 
relationship. But this contrast is not based on a clear antithesis. 
The law may take the intentions of the parties into consideration, or 
it may not do so. If it does not, it must look for another standard to 
decide what legal effects follow. The phrase ‘the relation of 
the parties ’’ gives no answer at all on this point, for it says nothing 
about the origin of this relation, and that is the crucial question. 

However, it is true that the intentions of the parties do-not 
play in the English law of contract such an important role as the 
Continental adherent of the doctrine of real intention would expect. 
English law takes an objective view. But this does not mean, as 
Lévy-Ulimann has suggested," that it abstracts the contract com- 
pletely from the personalities of the contracting parties and regards 
it merely as establishing a relationship between two groups of assets 
—the basis on which Lévy-Ullmann has founded his compilation 
of the undisclosed agency as une modalité de Pacte de Vagent.™ 


51 Patteson J. in Thomas v. Thomas (1842) 2 Q B. 881. 
52 The Spirit of the Common Law, pp. 21 et seg.: ‘' Thos in agency, the civilian 
thinks of an act, a manifestation of the a whereby one person confers a 
of representation upon another, and of a legal giving effect to the will of 
im who confers it. Accordingly he talks of the contract of mandate. The 
common law lawyer, on the other hand, thinks of the relation of principal and 
agant and of powers, mghts, duties and lisbilities, not as willed the 
parties, but as incident to and involved in the relation of princi and 
agent.” - 
53 ‘La contribution essentielle du droit anglais à la théorie générale de la 
représentation dans les actes juridiques "’ in Acta academiae universalis juris- 
las oomparativas, Vol. 1, p. BAT. 
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The objective conception of contract in English law means, on the 
contrary, that an English court is not especially concerned in the 
first instance with the actual intentions of the parties. It mter- 
prets the contract as. though it had an objective existence.** This 
objective conception of contract in English law also results from 
the idea of consideration. : 
The doctrine of consideration furthermore explains the fact that 
it was not until the end of the eighteenth and the beginning of the 
nineteenth century that the theory of contract involved as a neces- 
sary element actual mental assent."* Only then was the process 
of rationalisation carried through, and the judges were forced to 
think out the justification of legal acts. The influence of civil code 
jurisprudence was then felt in England. In the earliest stage it 
was mainly Pothier whose influence prevailed; his Treatise on 
Obligations was published in 1761 and translated into English in 
1806 by W. M. Evans. Later on there occurred profound altera- 
tions in economic standards and the social structure, as well as the 
development of modern commercial ideas and needs. Legal writers 
influenced by Roman law explored new paths in their search for 
“an up-to-date solution of the problems which then arose, so that the 
influence of the German Romanists} primarily F. C. von Savigny, 
was felt, especially during the period of 1880-70. But such a stage 
of development was not yet reached at the time when the doctrine 
of undisclosed agency was formulated. At that period the idea had 
not been evolved that the creation of contractual rights and duties 
arose only from the deliberate consensus of the parties.” Undis- 
closed agency was developed under a doctrine of contract which was 
not approved by later writers such as Pollock, Anson, and-Holland. 
However, this does not-mean that their theory of contract was the 
only correct one, although they thought it was, and for this reason 
called the fact that a contract under seal needs no consent of the 
other party ‘‘a regrettable anomaly.” ** Salmond and Williams 
write of the attempts to import ideas of consensus into the law of 
deeds, that : ‘*‘ The attitude of these writers seems to a large extent 
due to an attempt to force contract in English law into the strait- 
jacket of the analysis which Continental writers, notably Savigny, 
have made of contract as it appears in the later Roman law and 
Continental codes based upon that law.” ™ Their rebuke would be 
l'agent, entre le principal et un tiers. Le rapport entre le principal et le 
tiers existe alors même que le tiers a ignoré que l'agent agissait, non pour 
lui-même, mais pour le com d'un principal non révélé; son existence 
objective sufit pour que le droit sois né patrimopialement, activement et 
ivement. abstraction faite de la connaisance de cause du tiers, dans la 
imite ot le droit positif consacre cette existence '’ (p. 869). 
BS Lawson, Rational Strength, p. BT. P 
se Williston, Mutual Assent, pp, 119-20; Graveson (1941) 4 M.L.B. 281. 
ëT Another relic of this time is the case of a quantum meruit, which is a claim 
from a debt rather than on an agreement. See Denning L.J. in 41 L.Q.R. 
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equally applicable to the common criticism of the law of undisclosed 
agency. But the same writers * themselves call undisclosed agency 
an anomaly. 

It is worth noting also that other systems of laws which required 
consideration have established a direct relation between the third 
party and the undisclosed principal. One example is the Neo- 
Babylonian cuneiform law, according to which an undisclosed 
principal immediately gained ownership of everything his agent 
had bought in his own name *! with the principal’s money. Two 
documents analysed by M. San Nicolo *? show this clearly. In one 
of them it is said that an agent had bought land for a lady without 
having mentioned his relationship to her, but that, as she sub- 
sequently “stated expressly, the contract was concluded at her 
request and the price paid with her money and she obtained the land. 
Another example is afforded by the old Jewish law. Marcus 
Cohn * has stated that according to the law of the Babylonian 
Talmud, which had not yet accepted the principle of consensus, an 
agent acting in his own name could nevertheless acquire rights 
directly for his undisclosed principal. The principal’s authorisa- 
tion of the agent, the giving of consideration and the agent’s inten- 
tion to act for the principal, were sufficient legal justifications for 
the immediate effect on the principal, and it was irrelevant whether 
the agent expressed his intention to act for the principal. Here 
too, according to Marcus Cohn, ‘‘ war die unmittelbare Wirkung der 
aus der Vertreterhandlung sich ergebenden Rechte in der Person 
des Vertretenen ... nicht an die Voraussetzung gebunden, dass der 
Vertreter dem Dritten davon Kenntnis gegeben hat, dass er nicht 
im eigenen Namen, sondern im Namen des Vertretenen gehandelt 
hat.”? 


C. TRE ANOMALIES IN THE DEVELOPMENT OF UNDISCLOSED AGENCY 
ORIGINATING IN THE LACK OF UNDERLYING GENERAL PRINCIPLE 


As pointed out, in spite of the binding force of precedents, the 
underlying justification of contractual liability changed. This was 
bound to lead to internal tensions, which appeared in several 
decisions, especially in the course of the second half of the nineteenth 
and the beginning of the twentieth century. 

The judgment of Blackburn J. in Armstrong v. Stokes “ is one 
of the first examples. It shows the court moving away from the old 
basis of undisclosed agency, although it was forced by precedents 
to pay attention to it. Doubts about the doctrine may be read 
between the following lines of Blackburn J Ds judgment: ‘It is, 


¢¢ On Contracts, 2nd ed. 

$1 Beitrage sur ita dike im Bereich der ketlschriftlichen Reohisquallen, 
Oslo 1981, p. 201 et seq. 

$1 Ztschr. d. avigny- tifteng (rom. Abtlg.) Vol. 49 (1929) pp. 81. 

63 Zeitschrift pagal el Rechiswtssonschaft, 86, pp. 177 et seq. 

¢4 (1872) 7 Q 
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we think, too firmly established to be questioned now; that, where 
a person employs another to make a contract of purchase for him, 
he, as principal, is liable to the seller, though the seller never heard 
of his existence, and entered mto the contract solely on the credit 
of the person whom he believed to be the principal, though in fact 
he was not. It has often been doubted whether it was originally 
right so to hold; but doubts of this kind now come too late: for 
we think if it is established law that, if on the failure of the person, 
with whom alone the vendor believed himself to be contracting, 
the vendor discovers that in reality there is an undisclosed principal 
behind, he is entitled to take advantage of this unexpected godsend 

- he may recover the price himself direct from the principal, 
subject to an exception, which is not so well established as the 
rule, . . . that nothing has occurred to make it unjust that the 
undisclosed prineipal should be caJled upon to make the payment 
to the vendor.’ Such an exception Blackburn J. found in that 
case where an undisclosed principal had paid his agent at a time 
when the third person did not know of the principal’s existence. 
Here the third party unsuccessfully sued the principal for the price 
of the goods after the agent had stopped payment and the undis- 
closed principal was discovered. -According to Blackburn J. it 
would produce mtolerable hardship if a third person could sue the 
undisclosed principal who had bona fide and without moral blame 
paid his agent at a time when the third party still gave credit to the 
agent alone and knew of no one else. He himself said of the 
exception (at p. 610): “ It may be said, perhaps truly, this is the - 
consequence of that which might originally have been a mistake, in 
allowing the vendor to have recourse at all against one to whom 
he never gave credit, and that we ought not to establish an illogical 
exception in order to cure a fault in a rule. .,,.”? © 

In reality the idea that the third party has his own original 
right against the undisclosed principal is not the basis of this 
decision. Rather it is based on the view that the third person has 
only a right against the agent and that he may, when the principal 
is disclosed, elect instead of suing the agent, to take over the 
agent’s right to an indemnity from the principal. On this analysis 
the third party obtains satisfaction from the undisclosed principal 
because the principal is liable to the agent to pay, or to provide the 
funds with which the agent may pay the third party. In other 
words, he may indirectly hold the undisclosed principal responsible 
for the fulfilment of the agent’s contracts. Only this will explain 
why a payment from the principal to the agent before the disclosure 
of the agency to the third party may preclude the third party from 
suing the principal. It implies that the third party has not his own 


e: The decision in Armst v. Stokes was s criticised in the case of an 
unnamed principal in Irvine v. Watson (1879) .B. 414 O.A., where Brett J. 
sad: “‘if the case Armstrong v. Stokes arises agajn, we reserve to ourselves 
sitting here the right of rtconsidering it.” 
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original right against the principal, because otherwise he would not 
be deprived of his right to sue the principal by something which, 
unknown to him, passes between the principal and the agent, with 
the result that he risks having to look for payment to an insolvent 
agent. 

Nevertheless it would not be correct to explain the whole institu- 
tion of undisclosed agency as a sort of assignment at the moment 
of disclosure. The idea of an assignment to the third party of the 
agent’s right to indemnity against the principal as explaining the 
principal’s lability,’ and of an assignment tq the principal of the 
agent’s rights against the third party as explaining the principal’s 
right to sue the third party,*’ approximates to the Continental rule ~ 
of *‘ indirect agency,” but does not represent the English approach. 
This is shown by the rule ** that the undisclosed principal may be 
sued by the third party even when the agent has no right to an 
indemnity from the principal because their contract is void or the 
agent has acted contrary to his instructions. Another illustration is 
the decision in Danziger v. Thompson ** showing that the Enghsh 
rule does not accord with the idea of assignment. Here an infant 
had rented a flat from the plaintiff under an agreement in writing and 
expressed to be made between the plaintiff and the infant, who 
was therein described as the ‘‘ tenant.’? It was held that oral 
evidence was admissible to show that the infant entered into the 
agreement as an agent of her father, the real tenant, and the plaintiff 
recovered judgment against the father. This presumed that the 
infant had never been a party to the contract, but only a mere 
“ conduit pipe,” as agent, in which rôle contractual incapacity ¥ was 
irrelevant.7° 

Consequently the decision in Armstrong v. Stokes must be con- 
sidered a deviation from the general principle of undisclosed agency. 

Tf the undisclosed agency were a sort of assignment, the decision 
of the House of Lords in Keighley, Maated & Co. v. Durant," that 
an undisclosed principal may not ratify a contract, would also be 
inexplicable. Lord James said: ‘‘To establish that a man’s 
thoughts unexpressed and unrecorded can form the basis of a con- 
tract so as to bind other persons and make them liable on a 
contract they never made with persons they never heard of seems 


6 See Ames, Lectures on Legal History, p. 450; Montrose, (1988) 16 Canadian 
Bar Review 770-1. 

67 Bee A. L. Goodhart and O. J. Hameson, (1082) 4 Oamb. L.J. 820. 

68 Watteau v. Fenwick (1998) 1 Q.B. 846. 

es ape K.B. 654. 

re A typical sign of the diversion of the lanations of the ‘' undisclosed 
agency '' ig shown by the fact that the aaharents of the agency-idea take 
the liability of the agent as ‘'in tort or the result of an esto ” (e g., Note 
in Harvard Law Revisw, Vol. 38, p. 505). while the exponents of assignment 
give s the reason for the liability of the principal “that the agent has done 
an act for which the ipal should respond just as for a tort” (¢.g., O. A. 
a oat a Une of Toronto Law Journal, I, p. 41). 
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a somewhat difficult task,” and Lord Macnaghten supported him 
by stating that ‘‘it is a well-established principle in English law 
that civil obligations are not to be created by, or founded upon, 
undisclosed intentions.” This would not apply if there were a true 
contract only between the third party and the agent, and the undis- 
closed principal, by way of assignment, became a party later on. 
Goodhart and Hamson used this theory of assignment to reconcile 
undisclosed agency with the general rules of contract as a pure 
agreement between the parties themselves. But this strait-jacket 
does not fit the undisclosed agency and the arguments put forward 
by the House of Lords cannot be rejected on the ground that in an 
undisclosed agency all obligations are based upon disclosed inten- 
tions. 

The truth is that the direct liability of the undisclosed principal 
is, ew hypothesi, not part of the disclosed intentions. But this is 
not necessary if the underlying idea is the doctrine of consideration. 
It was because the idea of mutual assent had replaced considera- 
tion: that the judges were obliged to regard undisclosed agency as 
an anomaly. Thus Lord Davey stated (at p. 256): ‘°‘ the rule 
which permits an undisclosed principal to sue and be sued on a con- 
tract to which he is not a party, though well settled, is itself an 
anomaly and to extend it to the case of a person who accepts the 
benefit of an undisclosed intention of a party to the contract would, 
in my opinion, be adding another anomaly to the law and not 
correcting an anomaly.’’ 

But in reality no extension is involved at all. Roman aw had 
already recognised that the nature of ratification is identical with 
precedent authorisation. The maxim ‘‘ mandat est qui ratum 
habet,” expresses the fact that ratification is an. authorisation 
subsequent to the main contract. The real anomaly is therefore 
rather that the House of Lords rejected the application of an 
existing legal principle. 

There are also other decisions of the same period all tending 
towards the liability of the agent and whittling away at least the 
third party’s right of election between the agent and the principal, 
which is so characteristic of the English institution. An example 
is the rule of merger, according to which recovery of Judgment 
against the agent amounts to a “ conclusive election.” Even if 
the judgment remains unsatisfied, and even if the existence of the 
undisclosed principal was not known until after judgment, the 
third party’s right against the principal is barred in law. 

In addition to the explanation in terms of election, this solution 
is also sometimes justified by the doctrine that when a contract is 
merged into a judgment, there is no longer room for another judg- 
“ment. Because the action transit in rem judicatam, there cannot 
be any further action against the same defendant or against any 


T23 Pri v. Fernie (1865) 8 H. & O. 977; Kendall v. Hamilton (1870) 4 App. 
Ce eol =- 
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other person upon that cause of action. But as Glanville Williams "> 
has pointed out, this is a purely technical reason. - One has to look 
behind it to the resulting valuation of interests. And here we find 
only the same arguments, so often used generally against undisclosed 
agency, that the third party had never bargained for the liability 
of the undisclosed principal, his liability was a bounty given by the 
law, and therefore what the law had given the law could take 
away.... 

Further examples of attempts to reduce the mghts and duties 
of the undisclosed principal to a level corresponding to the just 
protection of interests are the decisions that an express or implied 
term of the contract may exclude the existence of an undisclosed 
principal. These decisions are especially interesting, since the 
doctrine of undisclosed agency was developed in the main in cases 
where, although the agent acted in his own name, it was well known 
that he had a principal behind him. They show that the special 
circumstances of undisclosed agency are increasingly taken into 
consideration by the courts although the common law does not 
distinguish i in the first place between acting in another’s name and 
acting in one’s own. The reason given by Denman C.J. in the’ 
leading case of Humble v. Hunter" clearly discloses this discord 
when he says of the doctrine of the undisclosed principal: This 
doctrine cannot be applied where the agent contracts as principal, 
„and he has done so by describing himself as ‘* owner of the ship.” 
But when does an agent of an undisclosed principal not contract 
as principale Jf he does not, his principal is not undisclosed. 
Presumably what the court meant was that there can be no undis- 
closed agency where the agent contracts as the only contracting 
party. In Formby v. Formby ™ it was held that, where an agent had 
contracted as the ‘‘ proprietor,” no evidence was admissible to 
charge the undisclosed principal, because it would contradict the 
terms of the written contract. Similarly Rederiaktiebolaget Argonaut 
v. Hani'* decided that the agent’s description as ‘* charterer ’’ 
excluded agency, but this was soon overruled by Drughorn’s 
Case ™ in the House of Lords. In the latter decision Lord Shaw 
of Dunfermline expressly said of Humble v. Hunter and Formby v. 
Formby that *‘the time may arise when the principles of those 
two cases may have to be reviewed in this House.” Moreover, 
there is a strong dictum by Scott L.J."* that °“ both these cases 
have been discussed on many occasions and I venture to express 
the opinion that they can no longer be regarded as good law ’’— 
nevertheless Humble v. Hunter has not been overruled.” 


13 Joint Obligations, p. 04. 

T4 (1848) 12 Q.B. 307. 

T5 (1910) 102 L.T 116. 

76 [1918] 2 K.B. 247. 

7! Drughorn (F.), Ltd. v. E Trons-Atlantioc 0919} ae 208. 
18 Epps v. Rothnie [1945] K.B. 562 

T® Powell, The Law of Agenoy, (1952) p. 180. 
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The important changes which have taken place in the law of 
undisclosed agency in face of changing views are obvious. The 
old conception that the third party has a right to make the prin- 
cipal liable as well as the agent is avoided in many instances. Apart 
from this the agent’s lien against the principal increasingly mitigates 
in many respects the harshness of the rule that the undisclosed 
principal is the party to the contract from the beginning. In this 
way, the English law of undisclosed agency despite its different 
point of departure approaches the Continental system of “* indirect 
agency.” 

But Continental law also tends to find a solution mid-way 
between its starting point and the English principle. It admits 
several exceptions which diminish the contrast between them. Its 
main difficulty is just the opposite of that of the English system. 
It has to look for a possibility of allowing the undisclosed principal 
to participate in the contract although he is not a party. It must 
recognise the fact that the transaction is intended to produce legal 
effects on the undisclosed principal, and this must find expression 
in a sort of direct relationship between principal and third party. 

The consequence is that, although both systems start from 
opposed principles, their practical results do not differ so much in 
the end.*° Here as elsewhere the trend of commercial law is towards 
international conformity. A description of this development and a 
comparison of the functions of the corresponding institutions must, 
however, form the subject of a separate article. 


W. MÜLLER-FREENFELS.* 


s0 Gchmidt-Rimpler jn Rabel’s Zestsohrift 1987, pp. 744 et seq.; E. Rabel, The 
K i of ws, Vol. 8, p. 188. i 
* Professor of Law ın the University of Marburg. 


STANDARD FORM CONTRACTS 


THE increasing use of standard form contracts is a subject which 
concerns everybody much more than is commonly realised and one 
to which lawyers have paid only casual attention. Neither the 
expression °‘ standard form contract’? nor any variant of it has 
acquired the status of a term of art or, indeed, any recognised and 
distinctive meaning : it is, therefore, as well to define what is meant 
by the expression in this article. The words ‘‘ standard form 
contract ” will be used to include every contract, whether simple or 
under seal and whether contained in one or more documents, one 
of the parties to which habitually makes contracts of the same type 
in & particular form and will allow little, if any, variation from that 
` “form. The average man, the man in the street or am the Clapham 
omnibus, is continually making such contracts and the probability 
is that they are the most important contracts that he ever makes. 
If he rents his house from the local authority or the owner of an 
estate his tenancy agreement will be in a standard form; he will 
have been supplied with gas and electricity only if he has signed a 
printed form of agreement; any item of furniture which he has 
bought on the hire-purchase system, will be the subject of an agree- 
ment designed by a finance company; his wireless set, his motor-car 
and most of his electrical equipment will have been sold to him 
subject to standard terms. His work, if he is a manual worker in 
a large undertaking, a civil servant,’ a local government officer or 
an employee of a big organisation, will almost certainly be based 
upon a contract of service, the conditions of which are set out ina 
printed document. His journey to and from work will be the 
subject of a contract of carriage on abstruse but unalterable 
conditions, and at least one of his leisure time activities, his 
` football ‘“‘ pools,” will be carried on subject to the most rigid 
regulations.’ x 

In all these transactions the bargaining power of the parties is 
unequal : on the one side there is the ordinary individual and ón the 
other a monopoly or powerful organisation with desirable goods or 
- services to supply. ‘The choice between not making a contract or 
making it on the only terms available is no çhoice at all and docile 
submission to the standard form, meek signature ‘‘on the dotted 
line,” is the general rule. The method of creation of this type of 


1 Of. Rodwell v. Thomas [1944] 1 All B.R. 700. 

2 Such regulations will, however, be bindmg ''in honour only’ and a clause 
even stronger than that used in Rose and Frank v. Crom Bros. ([1925] 
A.O. 445) will bar any approach to the courts: Appleson y. H. Lrttlewood, 

_ Ltd. [1989] 1 All E.R. 464. 
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contract is well conveyed by the expression, originated by Saleilles,’ 

contrats d’adhésion. The potential customer has the choice either to 

_ adhere to the standard form or not and the printed document which 

sets out the standard conditions will never see the red, green and 

purple ink beloved of the conveyancer when negotiating his terms. 

Other transactions take place on standard forms of contract 
where the bargaining power of the parties is more equal. This is 
especially the case in what may be called commercial contracts, 
that is, contracts between parties both of whom are engaged in 
-~ trade, business.or commerce. 

Standard form contracts have a long history in various flelds of 
commerce, particularly in that of shipping. Charter parties and bills 
af lading are still based on ancient forms and even the complicated 
marine insurance policy has changed little during the centuries. 
The problems arising from the use of such documents are mainly 
` problems of construction and, in seeking to find a solution, the 
lawyer has the benefit of the many decisions interpreting nearly 
every phrase that is used in the traditional forms. The problems 
which are discussed in this article arise comparatively rarely. 

In other fields of commerce the use of standard form contracts 
is a new phenomenon and there is a general tendency for more and 
more contracts to be embodied in elaborate printed documents 
where previously they wére made in a simple form, the parties 
relying on the common law and statutes, such as the Sale of Goods 
Act, 1898, to establish their rights and abilities. The more that 
monopolies and combines extend their activities the less bargaining 
- power remains and there may be just as much inequality between- 
a small trader and a large combine as there is between a railway 
company and a passenger. 

It is, however, mainly with transactions between private indivi- 
duals and large organisations that this article is concerned. 

The position of standard form contracts under the common law 
can be summarised in a series of divisions of possibilities. These all 
assume the absence of duress, fraud or misrepresentation. They are 
best expressed numerically :— 

1. A person who accepted an offer which is based on standard 
conditions, the terms of which were all specifically brought to his 
notice, is ‘bound by these conditions, even if he elec! ‘his 
objections to‘them.’ 


2. If a person accepted an offer made subject to standard conditions, 
but was unaware of their contents, the first question to ask is 
whether he signed the form containing the conditions or not :— 


3 De la Déolaration de Volonté, 1001. 

4 Of. Palmolive Co. v. Freedman [1998] Ch. 264. 

s Walker v. York and North Midland Ry. Oa & B. 750; Erio Gnapp, 
Ltd. v. Petrolewm Board [1949] 1 All E.R. 980 
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(I) If he signed the form he would be bound by the conditions,* 
even if he did not know the language in which they were 


printed.’ ` 
(ID) If he did not sign the form the second question to ask is 
whether he knew of the existence of the conditions :— 


(i) If he knew of the existence of the conditions he will be 
bound by them.* 


(ii) Lf he was ignorant of the existence of the conditions 
the third question to ask is whether some, though not 
" necessarily adequate, notice of the existence of the 
conditions was given :— 


(a) If no notice of the existence of the conditions Was 
given he will not be bound by them.’ 


(b) If notice of the existence of the conditions was 
given, the fourth question to ask is whether or 

~ not the document in which they were contained or 
referred to was a “f common form ” document *° : 


(A) If the document was a ‘‘common form ” 
document he will be bound by the conditions 
set out or referred to in it.?} 


(B) If the document was not a ‘f common form ”’ 
document, the fifth question to ask is whether 
he knew there was writing onthe docu- 
ment :— 

(a) If he did not know that there was writing 
on the document he will not be bound by 
the conditions.*? 


(8) If he did know that there was writing on 
the document, the sixth question to ask is 


Henderson Vv. Stevenson (1875) L.R. 9 H.L.(80.) 470, 474; 
Ti 8.B. Ry. (1877) L.B. 2 O.P.D. 416, 421; Atkin J. 
lor [1917] 1 K.B. "713, -T16; and Lord Haldane in Hood v. 
18] A.O. 887, 845. 
Canadian Pasi . v. Parent (1917) 116 L.T. 165, and Ths Lena and The 
Kingin (19 .L.R. 112. 
v South ee Ry. (1877) L.R. 2 O P.D. 416, por Mellish L.J., at 
p. 421. Harms v. Great estorn ki (1876) 1 Q.B.D. 515. See ly 
oe la dara of Blackburn J. ra ae Bee, mmilarly, Lord ldane in 
H v. Anohor Lina a 
Henderson v. Stevenson (1875) L.R. "3 ET (60), 470, per Lord Cairns L.O., 
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p. 476; Walls v. Centaur Co., Lid Fag a . 43; Fosbrooke-Hobbes vY. 
Airworks, Ltd. (1986) 58 T.L.R. Ssd; v. Ba U.D.0. [1940] 
1 K.B. 592; O v. Marlborough Court, hed [1949] 1 All E.B. 197, 184. 

Watkins v. R (1888) 10 Q.B.D. 178, in which tephen J. first drew the 


distinction between common form documents and others, although Mellish L.J. 
in Parker v. South Rastern Ry. (1877) L.R. 2 C.P.D. 416, 423, had also drawn 
a similar distmotion without using the words ‘* common form.” 

Watkins v. Rymell, 


supra. 
12 Parker V. South Hastern Ry., supra. The opinion here expreased by Mellish 


L.J. as to what was the proper direction to give to the jury was approved by 
the House of Lords m therdion v. Rowntree [1804] A.C. 217. 
bd è 
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whether the notice given to him of the 
existence of conditions was reasonable 
notice." . 

(aa) If it was, he will be bound.” 

(bb) If it was not, he will not be bound. ™ 

This tabulation appears to offer only three chances of escape ** 
to a person ignorant of the contents of conditions which a company 
with whom he is dealing are seeking to thrust upon him. In 
practice the odds are even heavier against him because of the 
special treatment given in the last 80 years to one of the most 
important documehts of the type with which we are concerned, the 
railway ticket. Although these have never authoritatively been 
raised to the rank of ‘‘ common form ’’ documents,'® they have been 
given special treatment and although the courts have gone through 
the motions of asking the questions suggested in Parker’s Case, they 
have ignored any answers given by juries unfavourable to the 
binding quality of conditions incorporated in a normal railway 
ticket.** 

There are still some forms of tickets which are not treated in the 
same way as railway tickets and in respect of them a-jury’s answers 
to the questions suggested in Parker’s Case are given more respect.*’ 
But, if it is possible to generalise on such a wide subject, it is 
probably true to say that there is a tendency for printed conditions 
of all kinds to be held to be binding whetHer or not both parties are 
aware of their effect. : 

It is probably also true to say that the vast majority of con- 
ditions appearing in the countless types of standard form contracts 
are designed only to clarify the bargain and to facilitate the opera- 
tion of the contract. The only cause of complaint against such 
conditions is that they are frequently unnecessarily prolix and, there- 
fore, are seldom read by the person who signs or receives the 
document incorporating them. Other conditions are, however, 
designed purely to protect the party who produces the standard 


13 Richardson V. Rowntres, supra. The ata ot A a haa a 
first instance ın this case were slig from those designed by 
Mellish L.J. in Parker v. South Masters Ry., a, and are more simple. 
They are substantially those at (B), (I) and (8) in that order. 

14 Those at (a), (a) and (bb). 

1s It is true that Swift J. in Nunan v. Southern Ry. (1928) 180 L.T. 181, 184, 
talks of railway or as i Soar form '’ documents, but he only assigns to 
them the attributes of a common form document so long as there is no,‘ issue 
as to whether the document does contain the real intention of both partiee. ” 

16 Thompson v. L.M.S. R ea REN 862, B86 ; Penton vy Southern Ry. 
(rh 144 L.T. 614. Tt the works ‘‘ For conditions see beck" 

, as Professor Bua din 1 (47 L.Q.E. 462) have acquired a 
stical significances "' ees the answers to the questions are given 
anak weight: Sugar v. L.M 8 . [1941] 1 AU E.R. 172. 

17 , for example, Skrine v. Go 913) 24 T.L.R. 19, 21 (football ticket); 
M aae . Barry U.D.O. [1940] 1 K.B. 5632 (deck chair ticket); Henson v. 
-L.N.E. Ry. and Coote & Warren, Lid. [1046] 1 All E.R. 654 (rail 
“ walking pass’’). Cf. Ashby v. Tolhurst [1087] 2 All E.R. 887, in ehk 
De pig e rr ticket were treated as binding. 
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form from liability, and it is these conditions which merit further 
consideration. l 
In 1859 Erle J., in McManus v. Lancashire and Yorkshire Ry.” 
said that : ` 
“ The notion that customers of railways require protection 

on account of incapacity to resist oppression, is not more true 
than the notion that, against a large proportion of customers, 


railway companies stand in n of every aid the law can 
afford.” . 


- The big organisations producing standard form contracts cer- 
tainly take advantage of such aids. They can afford the best legal 
advice and most of them employ competent legal staffs.‘* On the 
other hand, neither the persons with whom they make contracts 
nor any body representing their interests are consulted about the 
form the contract should take, unless statute law dictates that they 
should be so consulted. If at any time a condition designed by a 
big organisation is construed adversely to it by the courts it is an 
easy matter for the condition to be redesigned. In 1884, in Wood- 
gate v. Great Western Ry.,® an action for damages caused by the 
failure of a train, shown in timetables, to run as a through train, 
Smith J. remarked that he had very little doubt that the condition 
which was printed on the Great Western timetable was altered or 
printed for the purpose of getting out of the decision in Le Blanche 
v. London & North-Western Ry.” | 

The following year Huddleston B., in giving judgment for the 
railway Company in McCartan v. North-Eastern Ry., ™-an action 
brought for expenses caused by the unpunctuality of a train, said: 

‘* Now it is quite obvious that it was the intention of the 
railway company to exclude themselves from every species of 
liability that they could exclude themselves from. They had 
the advantage of previous cases in this and other courts from 
which they might be able to draw up their conditions, and I 
have no doubt that they availed themselves of that.” 


So confident have the judges been that companies using standard 
form contracts are both hard-headed and well advised, that they 
have from time to time interpreted such contracts in favour of the 
companies designing them, holding that the companies must have 


18 4 Hurlst. & N. 827, 846 ; 
19 Scrutton LJ. m Great Northen Ry. v. L E.P. Transpoit and D tory, 
Ltd. (1922) 127 L.T 664, 670, confessed that hig speculation as to ad ge 
way companies were after was futile because their intelligence was far beyond 
l 


(1884) 51 L.T. 828, 882. 

(1876) 1 O.P.D. 286 Thuis decision is not material to this argument. 

22 (1885) 54 L.J.Q.B 441, 449. He went on to point out that ıt was quite clear, 
since the case of Haigh v. Royal Mail Steam Packet Co. (1888) L J.Q.B. 
640, that uf a company used apt words for the purpose they might make a 
contract excluding themselves from all liability ` : 


pi 
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intended the words of the contracts to give them the utmost protec- 
tion.” The basis of these decisions seems to have been that if the 
doubtful clauses in the contracts were interpreted one way they 
would give some protection to the companies who designed them ; 
if they were interpreted a second way they would add nothing to the 
general law: therefore they must be interpreted the first way. 
Many other types of contract, however, contain unnecessary or 
redundant conditions : it seems a false conclusion that, because a 
clause is inserted in a contract, that clause must cover some point 
upon which the general law is silent. 

These authorities were followed in the recent case of Alderslade 
v. Hendon Laundry, Ltd.™ in which the company pleaded, in 
defence to an action for the loss of handkerchiefs sent to their 
laundry, a condition endorsed on the laundry book in these words : 
“The maximum amount allowed for lost or damaged articles is 
20 times the charge made for laundering.” The Court of Appeal 
held that this clause, which was a common one in laundry contracts, 
must extend to cover the company’s negligence because otherwise 
it would lack subject-matter: 

It is difficult to reconcile these decisions with the principle of 
construction that verba fortius accipiuntur contra proferentum. 
An attempt to do so was made by Scott L.J. in Beaumont-Thomas 
v. Blue Star Line, Ltd.* in which case the plaintiff, who sued for 
damages for personal injuries caused by the defendants’ alleged 
negligence whilst he was a passenger on their ship, had received a 
ticket containing a condition that passengers took upon themselves 
‘© all risk whatsoever of the passage ” and another condition exemp- 
ting the company from liability for loss or damage arising from a 
list of causes ‘‘ or from any other cause whatsoever.” Negligence 
was not specifically mentioned. Scott L.J. drew a distinction 
between the common, law duty of a carrier of passengers to use due 
skill and care and the double duty of the carrier of goods to ensure 
their safe delivery as well as to use skill and care. He said that: 

“ This fundamental difference in the basic contract caused 
the common law courts of England during’the last 100 years to 
make a difference in the interpretation of general words of 
exception from liability according as the contract to be con- 
strued was one imposing the double duty or only the one duty. 
In each interpretation they had two principles to guide them, 
(1) the rule of construction contra proferentum, and (2) the 
natural reluctance to read into a contract a release from the 


43 Rutte: v. Palmer (1002) 197 L.T. 419; Turner v. Civil Servios Supply Associa- 
“ton, Ltd. Coa Res L.T. 180; Fagan v. Green & Edwards, Lid. 
184 L.T. 191. mpare Devlin J. in Alesander v. Railway Eeeoutroe [1951 
2 All E.R 449, 447. | 

21 [1945] 1 AU ER 244. Cf. Davies v. Collins [1945] 1 All B.B. 247. 

25 ] 8 All E.R 127, 180. See also Canada Steamship Lines v. Regem 

] 1 All B.R. 305, at p. 810. (In this case the Privy Council applied the 

principles stated by Lord Grass M.R. in the Alderslado Case so as to reatrict 
the operation of an exemption clause ) 
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duty of skill and care unless quite unambiguous language made 
that construction unavoidable.... In the case of double duty, 
the courts have treated the exception as prima facie directed 
to the absolute undertaking of safe delivery, but as not applying 
to the performdnce of the duty of skill and care. On the other 
hand, m a contract where there was no duty except the duty of 
skill and care, the courts have construed the same words of 
exception in the opposite sense—namely, as directed to the 
duty of skill and care for the two simple reasons (1) that some 
meaning must be given, and (2) that no other meaning than 
an exception of liability for negligence was left.’’ 


The Court of Appeal applied the second interpretation and held 
that the conditions excluded a right of action for negligence. 

There seems to be no good reason why the courts should have 
adopted two different interpretations: if they had not done so 
but had maintained the same interpretation for both double duty 
and single duty contracts the practical result would have been 
that, in the case of the latter, the parties producing the forms of 
contract would have taken steps to see that the words they used 
specifically excluded claims for negligence and every other type of 
claim which they wished to exclude. This would have been 
desirable because it would have left their customers in less doubt 
about their rights. With all due respect to Scott L.J.’s “‘ simple 
reasons,” it seems strange logic that, because a party to a contract 
designs a condition which, interpreted in a way in which the courts 
interpret similar conditions in other types of contract, would not 
affect the common law position of that party, therefore another 
interpretation must be resorted to which will alter the common law 
position of that party. It is almost like saying that, because a 
man puts a notice board on his land to the effect that trespassers 
will be prosecuted, therefore, because the common law knows no 
crime of trespass, such a crime should come into existence to give 
efficacy to the landowner’s words. 

The rule of interpretation adopted in all these authorities is now 
so well established that, whatever its merits as a guide to the actual 
intention of both parties to a contract, the party who designs a ` 
form of contract containing an exclusion of liability may, unless 
he owes a double duty of the type mentioned by Scott L.J., 
deliberately frame his clause in a vague way, relying upon the rule 
to bolster it up. 

Are there, however, in any types of contract, any lengths to 
which such a person may not go in excluding his liability or in 
giving himself rights to which he would not be entitled at common 
law? Obviously he may not commit fraud, use duress or make 
misrepresentations ** but may he insert conditions which are not 


26 Curiis Vv. Chemical Cleans E Co., Ltd. [1951] 1 All E.R. 681. 
- Bee also Harling v. Eddy [1 e 51] 2 All E 
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likely to be noticed and which a reasonable person would not 
expect to encounter? 

From time to time there have been obiter dicta indicating that 
unreasonable or irrelevant conditions would not be binding in such 
circumstances. For instance, Byles J., in Van Toll v. South 
Eastern Ry.,*" considered that a person taking a document, such ~ 
as & cloakroom ticket, containing conditions and putting it in his 
pocket without reading it, assented to its terms conditionally on 
those terms being reasonable. Similarly, Bramwell L.J., in 
Parker v. South Eastern Ry.,** thought that there was an implied 
understanding that there was ‘‘ no condition unreasonable to the 
knowledge of the party tendering the document and not insisting 
on its being read—no condition not relevant to the matter in 
hand.’ On the other hand he thought that people did not 
ordinarily put unreasonable terms in their contracts and if they 
did the fact would soon be known. This refreshing piece of nalvety 
from the judicial bench is only to be understood when one sees 
what Bramwell L.J. instanced as an unreasonable condition—one 
whereby the owner of goods deposited at a cloakroom should forfeit 
£1,000 if the goods were not removed in 48 hours. 

Some more modern obiter dicta in favour of treating unreason- 
able conditions as invalid can be found in Thompson v. L. M. 8. 
Ry.?* where both Lawrence and Sankey L.J. expressed the view 
that if there was a condition unreasonable to the knowledge of the 
company tendering a ticket, the passenger would not be bound. 
They gave no indication of the degree of unreasonableness that 
would suffice to invalidate a condition, except that Sankey L.J.. 
spoke of conditions *‘ so unreasonable that nobody could contem- 
plate that they exist’’ and gave an example similar to that of 
Bramwell L.J. They both held that the condition with which they 
were then concerned was reasonable. l 

On the other hand there have been several decisions in favour 
of the validity of conditions alleged to be unreasonable. In some 
of these cases the court came to its decision because it did not 
consider the condition in question to be unreasonable’; in others 
the court has given a twofold reason for its decision, saying that 


~- the condition was reasonable but if it were not it would still be 


valid *?; and in still others the court has declined to consider the 
question of reasonableness. This last attitude was taken by the 
court in the case of Gibaud v. Great Eastern Ry.’ in which 


a7 Ce 12 0.B.(m.8.) 75, 88. 

as 3 O.P.D. 416, 428. a : 
(1 

30 For example, The Luna and The Kingston (1919) 86 T.L.R. 118, per Hill a 

31 For E ate Y. Great Western Ry. (1864) 51 L.T. ' bos, B30 
e atts ., and Pratt v. South Eastern Ry. [1997] 1 QB. 718, 730) car 
Cave J. 


32 (1920) 125 L.T. 76, 78. ee alao the penultimate of the judgment 
of Scott Jin Covahman v. EMI [14%] 1 All ER. 108, 106. jadgm 
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, Bray J. expressly disagreed with the dicta of Bramwell and 
Byles JJ. and then went on to say that: 


“ Every contract is avoided by fraud, and if the condition 
is sO irrelevant or extravagant that the party tendering the 
ticket must have known that the party receiving it could never 

. have intended to be bound by such a condition, then I do say 

that the assent of the party receiving the ticket was obtained, 
by fraud and he would not be bound. The mere fact that the 
judge or jury considered the condition unreasonable would not, 
in my opinion, be sufficient justification for a finding that the 
assent was obtained by fraud.” ** 
The judgment of Sankey J. followed very closely the lines of that 
of Bray J. It is worth noting, however, that he did not put 
irrelevance under the heading of fraud but considered conditions 
not binding if they were so irrelevant as to be entirely foreign to 
the contract. He gave, as an instance of a fraudulent condition, 
one whereby the article deposited would be forfeited if not 
reclaimed in five minutes and, as an instance of an irrelevant 
condition, one requiring the depositor to become a shareholder in 
the company’s undertaking before he was entitled to reclaim the 
article deposited.- . 

Certainly terms of that kind are not inserted in their contracts by 
such sober bodies as railway companies or their successor, but this 
‘is not to say that harsh, unfair or unreasonable conditions might 
not be imposed by companies having the necessary economic power 
to refuse to bargain or the good fortune to escape detection until 
the contract is concluded. There has, however, never been a case 
decided in the plaintiff’s favour because a condition of a contract, 
not subject to statutory restriction, was unreasonable,’ harsh, or 
unfair and it is apparent that no conditions in a standard form 
contract could, apart from statute, be invalidated on the score of 
unreasonableness, unless they were of a fraudulent nature. As has 
been tersely said by Viscount Haldane L.C., “if the law authorises 
it, such a contract cannot be pronounced to be unreasonable by a 
Court of Justice.’ 

This being so, a very wide field is left to the person preparing 
a list of printed conditions to appear or be incorporated in a 
standard form contract. That full advantage’ is taken of this 


33 Pollock, Contracts, 18th ed., p. 42, uses the words ‘‘ Per Bray J., Gibaud v. 
G.E. Ry.” to cover a statement which seams to be in direct contradiction to 
the judgment of Bray J. and m socordanoe with the dicta with which he was 
expressly disagreeing. Pollock’s statement is thet ‘'P. (the party whom the 
party tendering the oonditions seeks to hold to them) 1s entitled to understand 
thet conditions offered by reference are not manifestly irrelevant or unresson- 
able.” There is, however, no authority for the use of the disjunctive in this 


sentence 
H ‘The case of Clarke v. West Ham Corporation [1000] 2 K.B. 858 is no excep- 
tron, although Farwell L.J., in the Court of Appeal, said that if the question 


of reasonableness were relevant, he thought proposed contract would bo 
clearly unreasonable. 
33 Grand Trunk Ry of Canada v. Robinson [10158] A.C 740, 747 
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position is evident from the fact that the legislature has, in a 
number of cases, found itself obliged to curb the enthusiasm of 
such persons. By the same criterion it is evident that the 
originators of such contracts take no trouble to see that their terms 
are made available to their customers unless they are obliged to do 
so.** It is impossible to set out within a reasonable compass every 
Act of Parliament which restricts the freedom of a person designing 
a form of contract. Such enactments take many patterns: they 
may make the insertion of certain clauses illegal or ineffective or 
both; they may make compulsory the insertion of certain clauses; 
they may make compulsory the adoption of a'‘certain form of 
contract; they may provide that certain clauses shall be deemed 
to have been incorporated or adopted unless they have been 
expressly or impliedly negatived; they may provide that certain 
clauses shall not be incorporated in a contract unless special steps 
are taken to bring them to the attention of the customer; or they 
may simply require that certain steps shall be taken to bring to 
the notice of the customer certain’ clauses of the contract or 
provisions of statutes relating to it. > 

Examples of this type of legislation can be found in the fields 
of carriage,’ pawnbroking,** bills of sale,*® moneylending,*® hire- 
purchase *’ and industrial assurance.*? It is remarkable that the 
legislation in three of these six examples was introduced not by the 
Government of the day but by a private Member,“ and that the 
relevant section in the Railway and Canal Traffic Act, 1854, was 
the result of a clause introduced into the Bill by a member of the 
House of Lords, not a member of the Government, after another 
clause, intended to protect the consignors of goods by railways from 
the unreasonable conditions imposed by the railway companies, had 
been expunged in the House of Commons “‘ through the powerful 
influence of the railway interest.” 4“ 

Perhaps these examples will suffice to show that there are types 


36 See, ¢.g., Industrial Assurance Act, 1928, s. 9; Moneylenders Act, 1997, s. 6; 
and Hire Purchase Act, 1988, ss. 9 (3) and 6 (1). 

27 See Carriers Act, 1840, s. 4; Railway and Canal Traffic Act, 1854, s T: Rail- 
hie E Aae Transport Act, 1047, ss. 76 to 80; Road ‘Lraffio 
Act, 1980, s. 97. 

SW Rea oeaan cf Mousa with 1 Jac. 1, c. 21, and ending with the 
Pawnbrokers Acts, 1872 and (Bee particularly ss. 12, 15 and 24 of 1872 


Act.) 

3% Bills of Sale Act (1878) Amendment Act, 1882, s. 9. See Polsky v. 9. and A. 
Services [1951] 1 All B.R. 185 for an interesting application of this Act. 

40 Moneylenders Act, 1027, s. 6. 


41 Hire ase Act, 1088, s. 2 and Sched., and as. 4, 8 and 11-18. 
42 Industrial Assurance and Friendly Societies Act, 1948, s. 12 (2), and Third 
Schedule. , 


42 Mr. Monk introduced the Bulls of Sale Act (1878) Amendment Bill aa 
Vol. 287, col. 804); Mr. Burman introduced the Moneylenders Bul (Hansard, 
Vol. 208, ool. 727); Miss Wilkinson introduced the Hire Purchase Bill 
(Hansard, Vol. 880, col. 720). 

44 Per Earl Grey: Hansard, Vol. 188, col. 604. The clause which became s. 7 
of the cet he Canal Traffic Act, 1854, was drawn by Lord Lyndhurst: 
ibid., col. 11 
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of contract with which the legislature has interfered in order to 
check the growth of unreasonable conditions, to secure fair bargains 
and to provide that the parties have means of knowing their rights. 
What is not so well known is the extent to which the Government 
has acted in an indirect way to persuade offenders to mend their 
ways, preferring to avoid direct action in favour of intimidation. 
This intimidation takes the form of an implied threat of legislation 
if a satisfactory attitude is not taken by the bodies who have given 
cause for complaint. 


The first example of this new approach concerns contracts for 
the carriage of passengers by railway.. At common law there was 
nothing to prevent all responsibility for negligence causing death 
or bodily injury to be avoided by conditions on a ticket, provided 
that the tests laid down in Parker v. South Eastern Ry. were 
satisfied. The practice of excluding liability in this way was 
developed by the railway companies in respect of all contracts 
for carriage at reduced rates, which are, in number, a high propor- — 
tion of the contracts which a railway company makes. 


The fear of legislation on the same lines as section 97 of the Road 
Traffic Act, 1980,“ had a beneficial but belated effect on the rail- 
way companies. In 1987, in reply to a question in the House of 
Commons, in which the practice of the railway companies and road 
transport companies was compared to the detriment of the fermer, 
Mr. Burgin, the then Minister of Transport, said that he had been 
in communication with the railway companies, who had informed 
him that they were not prepared to accept liability for accidents to 
passengers travelling by train with cheap daily tickets. He was 
considering what was the most useful action he could take in the 
matter.“* The implied threat in this statement was apparently 
sufficient, for a few months later he was able to make an announce- 
ment in these words :— 


“ The four main line railway companies have informed me 
that they will not in future seek to exempt themselves by 
special contract from their liability at common law in sat i 
of injury, fatal or otherwise, to passengers (other than those 
holding privilege tickets or free passes) when travelling in the’ 
companies’ trains or whilst in the act of entering, or ali hting 
from, such trains. Where in the case of passengers holding 
workmen’s tickets who may be injured in such circumstances 
the railway companies’ liability is limited by special Act, the 
railway companies will not plead such limitation. The con- 
ditions of issue of cheap day, half day and evening tickets and 


43 This section provides that any contract for the conveyance of a passenger in s 
public service vehicle shall oid so far as 1t purported to negative or to 
restrict the habilty of any person ın respect of the esth of, or bodily injury 
to, the passenger while being carried in, entering or aslighting from the 
vehicle, or purport to impose any conditions with respect to the enforcement 
of any such lability. 

46 November 8, 1987. Hansard, Vol. 328, col 981. 
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workmen’s tickets will be amended. accordingly in due 


course.’ 47 


A natural but inéorrect assumption to make after reading this 
answer was that, except in’the case of privilege tickets and free 
passes, no special exemptions of liability to passengers remained. 
On March 8, 1948, in reply to questions,“* the Minister of Transport 
stated that the Railway Executive and the- London Transport 
Executive would, in accordance with the practice of their predeces- 
sors, exempt themselves from their liability at common law in 
respect of injury, fatal or otherwise, to railway passengers holding 
workmen’s tickets or certain tickets issued at reduced fares, only 
when the accident happened whilst the holders of such tickets were 
not travelling in a train or entering or alighting from a train. This 
answer contains a positive statement that exemption would be 
sought in certain cases, defined only by exceptions, these excep- 
tions being in substance the same as the subject-matter of the 1988 
answer.“ What are these cases and why should the railway 
companies and now the Railway Executive exempt themselves from 
liability in respect of them? The cases apparently include all 
accidents at railway stations in which holders of cheap day .or 
workmen’s tickets are injured otherwise than when actually travel 
ling, entering or alighting from a train. Such an accident occurred 
in March, 1947, when a Mrs. Palmer, who had a workmen’s ticket, 
tripped and fell under a train at Seven Kings station, as a result of 
which she lost both her legs. The fact that she was unable to obtain 
compensation from the railway company *° caused women in the 
district to organise a petition calling on the Government to provide 
compensation in cases like hers.‘ The petition was presumably 
effective, because on July 19, 1948,** the Minister of Transport, in 
reply to a question by Mr. D. N. Pritt, K.C., said: 

“I have been in consultation with the British Transport 
Commission. The conditions of issue of workmen’s and other 
types of cheap tickets on all parts of the Commission’s under- 

ing will be considered in the preparation of charges schemes 
under Part V of the Transport Act, 1947. In the meantime, a 
more liberal view will be taken of claims made by the holders 


47 fais 14, 1988. Hansard, Vol. 884, ool. 1120. 

49 Hansard, Vol. 448, col. 775. Both the questions asked for legislation to be 
introduced- prohibiting the tice of contracting ont of liability for negli- 
ence to passengers ard oa workmen’s tickets or on cheap fares.. ‘Phe 


ter said there was no present intention to introduce legislation on this 

subject. 
49 These exceptions must not be confused with the exceptions rivilege tickets 
and free passes) to the subject-matter of the 1988 answer. the way that 


the March, 1948, answer wes worded it was unnecessary to refer to privil 
tickets and free passes, and one is left to infer that they still incorporate 
complete exemptions from hability. 

s¢ The railway undertakings vested in the British Transport Commission on 
January 1, 1048: Transport Act, 1047, s 12. : 

31 Bee The Star newspaper (London) for February 26, 1048. 

52 Hansard, Vol. 484, col. 2. 
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of tickets issued at less than ordinary fares where such claims, 
though strictly untenable in law, may, on general grounds, 
when the ticket holder is in no way to blame, warrant an 
ea-gratia payment.” a 
Nobody could grumble about the “‘ more liberal view ’’ eventually 
taken of Mrs. Palmer’s case because she received an ew-graita 
payment of £8,500*°°: what people could grumble about is the 
fact that a claim for compensation in cases like this should be 
entirely at the mercy of the British Transport Commission or their 
agent, the Railway FE.xecutive.** 

The concessions obtained from the railways are the first example 
of a reform of standard form contracts by Government interven- 
tion without legislative action. It has not been uncommon, 
however, during the last decade, for the Government of the day to 
make some form of ‘* gentleman’s agreement ’’ with monopolies or 
the leaders of a trade, usually acting through an association. An 
important instance of this is the agreement made in 1942 between 
the Government and the employers’ organisations and insurance 
interests generally, by which these organisations and interests under- 
took not to rely on the receipt by a workman of compensation 
under the Workmen’s Compensations Acts as a defence, under 
section 29 of the Workmen’s Compensation Act, 1925, to an action 
at common law, provided that he brought his action within three 
months of the accident. Mr. R. E. Megarry, in a note on Admini- 
strative Quasi-Legislation in The Law Quarterly Revtew,"* points 
out several defects inherent in such agreements. The main flaw is 
that any person who is not a party to the agreement retains his com- 
mon law or statutory rights. This was not so-important in the case 
of the agreement with the railway companies because, apart from the 
four main line companies who were parties to the agreement, there 
were probably only a few miniature or mountain railways in the 
country, and these probably did not issue excursion tickets incor- 
porating the objectionable clause. Im the case of the workmen’s 
compensation agreement, however, it was impossible that this could 
be made effective in every case because there was no obligation on 
-an employer to join an ‘‘ employers’ organisation ’’ or to insure, 
and there must, therefore, have been thousands of employers who 
did not consider themselves bound by the agreement.*’ 


53 Tho Star newspaper for August %8, 1048. 

š4 The London hae es es Scheme oonfirmed in 1950 now provides 
that no condition purpo to it or exclude the lability of eit the 
Railway Hoecntive or the don Transport Executive to a pessenger, not 
pean aaa e holder of a free pass, in respect of nal injury or death shall have 
‘affect. A similar 1n has been moluded m the draft Charges Scheme for 
the railways outside London. É 

` 88 July 3, Tola. Hanad. rek 881, cols. 500, 501. 

se 1944. Vol. 60, pp- 

57 Both workmen B A A and the railway system have now been 
nationalised. ‘The agreement about the former plays no part in the new 
industria] injuries scheme but the ent about cheap fare tickets has been 
adopted and extended by the British rt Commission. 
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The agreement about workmen’s compensation did not concern 
standard form contracts, but is a very good example of the way 
a Government can avoid its obligation to legislate for social needs.** 


A more recent example, and one that does concern standard form | 


contracts, is the vague and unenforceable arrangement made with 
the Institution of British Launderers in 1944, 

“Laundry companies commonly leave with their customers two or 
three ‘* washing books,” one of which is sent in with each consign- 
ment of laundry. These books usually contain a number of 
conditions, compiled by the Institution of British Launderers, 
including one about insurance and compensation. Under this the 
laundry company undertakes to make good loss by fire,*® and to 
compensate for loss or damage caused by negligence to any article 
whilst in their possession. This latter liability is limited by the 
statement that “‘ In no case shall compensation exceed an amount 
equal to twenty times the amount charged for laundering any such 
article.” 

On February 7, 1944, Judge Trevor Hunt, at Ilford County 
Court, held that such a limitation did not serve to protect a laundry 
company which had lost an article sent for leundering by the 
plaintiff, and which was worth much more than 20 times the 
laundering charge.. On February 22, 1944, Mr. Driberg called 
the attention of the President of the Board of. Trade to this judg- 


ment, and asked whether he would make an order revising the ` 


customary limitation of liability. Mr. Dalton replied that there 
was no need to make an order because the court had allowed full 
compensation; that the judgment simplified the position and, in 
reply to a supplementary question, that a customer would be able 


to draw the attention of a laundry to the judgment just as easily - 


as he might draw the attention of the laundry to any order that he 
might make.*’ Apparently neither the Uford County Court decision 
nor the threat, implied in Mr. Dalton’s replies, that he might take 
some action to prevent the practice if the judgment did not do so, 
had the desired effect, although it secured some relaxation of the 
practice: on June 6, 1944, Mr. Driberg again drew the attention ‘of 
-the President of the Board of Trade to the practice which had 
been ‘‘ upheld by the courts ” (presumably other county courts), 
and asked if he would take steps to make the limitation illegal. Mr. 


58 Another similar ent ing matters of tort rather than contract is 
that made ın between the of War rt and insurers 
transacting compulsory motor-vehicle insurance business, and the supplemental 
agreement made in between the Minister of Transport and the '' Motor 


Insurers’ Bureau '’ set up by the insurers as a result of the first agreement. 

3° The lability for loss by fire is limited to the amount which the launderers 
receive from their insurance company in respect of the goods, notwithstanding 
the fact that there is no obliga Son the launderers to insure those goods 
at all. 

+e Smith v. Romford Steam Laundiy, News Chromole, February 8, 1044, axd 
Law Journal, April 298, 1044, p. 180. 

‘1 Hansard, Vol. , ool. 626. 
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Dalton agreed that the practice was continuing, but said that the 
Institution of British Launderers, at the request of his Department, 
had advised its members to waive this limitation when they were 
satisfied that a larger claim would be justified.** He also said that 
be was advised that an order making the limitation illegal would 


not be within the scope of the Defence Regulations.°* In January, — 


1945, the Court of Appeal allowed an appeal from a decision of the 
Willesden county court judge and decided that the customary 
limitation clause did protect a laundry in respect of lost goods,“ 
but, presumably, the advice of the British Launderers’ Institution, 
given at the request of the Board of Trade, is still in force. But 
what sort of protection does this advice give.to the laundries’ 
customers; and how many people, laymen or lawyers, know of its 
existence? The General Secretary of the Institution, in a letter to a 
legal paper,** says that ‘“‘ laundry proprietors, in assessing the 
value of a lost article, take into account the past history of 
the customer.” To say the least, this is an unorthodox way of 
assessing a loss and one which can only be applied when the party 
making the assessment has the whip hand. One would have 
thought that if a customer had made previous claims which were 
genuine he should not be penalised by the use of a clause which is 


normally ignored; if, on the other hand, he had made false or - 


inflated claims the laundry should have refused to make further 
contracts with him. The right arbitrarily to impose or disregard 
a condition which is forced upon customers by the united action 
of the laundries is one that causes hardship to the individual and 
makes the task of his lawyer impossible. ** 

The consideration of these various examples of types of common 
form contracts in which unreasonable conditions have at some time 
been prevalent does not exhaust the subject. As social conditions 
change, new types of common form contracts will be used and 
abused. New forms of service are constantly being offered by 
persons who are aware of modern requirements, or who are able to 
create a demand, and contracts will be devised, whenever the 
bargaining power of the person providing the service becomes 
sufficient, which protect him froni contingencies the risk of which 
should fall on his own shoulders. An important example of this 


«2 The General Secretary of the Institution claims that it was ving this advice 
before ıt received the Departmental request: Law J , July 15, 1044, 
281. 


3 Hanian, VoL 400, col. 1198. 
bt Alderslade v. Hendon Cvak Ltd. [1945] 1 All E.R. 244. Bee ante, p. 828. 
6s Law Journal, Me 1944, p. 187. 
te apar from pure lence on the part of the leunderer, there is no reason 
tever why he should not refuse to pa re than £1 for a valuable lace 
table cloth worth £90 which has been eyed by the grossest negl of 
his servants if the eae charges for ıb ha n to be & shilling. owever. 
1.000 to a in A Woman's int’? in the Observer of 
March S DERAN in the important p have changed 
Maroh 205, letndsing în ths important Gomi rnp hare change 


argument.’ 
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phenomenon is the increasing practice of excluding the warranties 
and-conditions otherwise implied under the Sale of Goods Act, 1898, 
in contracts for the purchase of goods, and substituting printed 
‘ Guarantees ”? of more doubtful value.°’ 

The increase in the use of standard form contracts in the 
present century has been phenomenal. This is not so much ‘due 
to the sudden increase in the number of Government boards and 
_ commissions, which in the mam have taken over businesses and 
industries in which common form contracts were already in vogue, 
as to the steady, but less advertised, tendencies of trades and 
industries of various types to pass from the hands of the small man 
to the multiple firm or combine, and of other businesses to be 
formed into trade associations.** 

It is expecting too much of the man in the street to ask him 
to discover his rights and liabilities under the many contracts he 
makes each day; to delve,into the labyrinth of railway by-laws, 
time-tables and bills in order that he may find the conditions under 
which he is travelling; to read the small print on his laundry 
book before he sends his shirt to be cleaned, or to make a close 
study of his elaborate removal contracts before he moves house. 
Certain sets of standard conditions are adopted almost universally 
within a trade, for example, those prepared by the Institution of 
British Launderers, Ltd., but, nevertheless, nobody can be 
expected to become familiar with them. How much less can the 
layman be expected to realise the implications of the equally long, 
but completely variable, documents which emanate from the various 
business houses who have no strong trade association. He ig 
constantly being asked to ‘‘ sign on the dotted line,” but rarely 
appreciates the legal consequences of his signature. Ignorance by 


*7 Such *‘ Guarantees ' take many forms. The following aie two examples taken 
from the ‘' Guarantees ’’ of reputable firms: ** The Brand’ guarantee 
interpreted and is in lieu of any implied condition of trade usage 

e Bale of Goods Act’; eal a does not apply to damage 





arising from socident, misuse or fair wear and tear . Under no cirom- 
stances whatever are we responsible for inj , damage, direct or consequential, 
arising from the operation, failure or b down of any machine o lant 
supplied by us, and any warranty at common law is hereby expressly acelin 
These guarantees ars invariably limited in dime, usually to six ee 13 months, 
and though they may be of great value during this time, ar who 
aise e e Tacit biG nacos i ther panales Lane 
completely without remedy. Hven their value during the guarantee peri ma 

be nullified by a sondition m the selling ee deat 

claims made under the guarantee and conclusive and binding the par 

chaser to accept its decision. This is done, for instance, in 

turer’s Warranty ” of Ford oars. This warranty only covers he Te Manata. 
of defective parts and not the eae of exclusion of liability is a 
very wide one and covers not only righ under unplied guarantees but also 
alaims for negligence or breach of a by the company or its servants. C 
Andrews, Bros. (Bournemouth), Ltd. v. Singer d Co., Lid. (1984) 150 L.T. 1 
For some details of these tendencies, see the 77th (1945) Annual Report of the 


Trades Union 688, pp. 188 to 192, and the figures there quoted from a 
per by the of Trade statisticians, H. Leak and A. Maizels, on “ The 
Bicastire of British Industry "’ 
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itself may cause no bardship, but if it is coupled with unfairness 
_ inherent in the conditions he has cause for complaint. 

Competition should be based solely upon the quality and price 
of the goods or services to be provided, not upon the financial gain 
to be obtained from imposing unjust or unreasonable conditions. 
If the conditions of contract are the same for all who take part 
in a particular trade or business, they are left free to compete 
amongst themselves within the proper sphere of competition. At 
present this desirable state of affairs may exist in three types of 
cases: first, the trade or business may be one to which the use of 
standard form contracts has not spread and therefore all engaged 
in it are dependent equally upon the common law and general 
legislation; secondly, legislation relating to the particular trade 
or busihess may have ensured uniformity of terms; and thirdly, 
there may be a trade association or other organisation so effective as 
to secure that only one set of conditions is used throughout the 
trade or business. ` f 

Whilst in all these three types of cases the evil of competing 
forms of contract within a trade is eliminated, there is in the third 
type of case a danger of a still greater evil. The trade association, 
when drawing formg of contract, will have only the interests of its 
members at heart, and if its membership is sufficiently strong and 
the goods or services which its members offer are sufficiently in 
demand, it will be able to impose unreasonable conditions on the 
customers of its members. This is an advantage which such 
associations share with monopolies: and both are liable to seize the 
advantage.’ The former Master of the Rolls has summed up the 
_ position in the following words "°: 

‘ Under present circumstances, large numbers of persons 
of comparatively humble means enter into legal relationshi 
which were unknown 50 or so years ago. Houses are ea 
through building societies, furniture is bought on hire ase, 
insurances of all kinds are effected, and in many other ways 
the lives of such people are involved in legal transactions of a 
kind -which their grandfathers never knew. The other parties 
to those transactions are in many cases powerful corporations 
whose forms of contract leave much to be desired from the point 
of view of clarity, and often, I am bound to say, from the point 
“of view of fairness.” < : 

sè Seo, for instance, Henson v. L.N.E. Ry [1946] 1 All B.R. 653, per Scott L.J., 
at p 657. ‘The attempt made by ine railway company in tho pass to put 
on an ordinaiy working man employed by others the very burdensome term in 
question shocks my mind. ... [t ıs such misuse of con which makes the 
legislature tend to substitute status.” In this case the Court of Appeal held 
that the document m question (a ‘‘ walking pass issued by the railway 
company to an employes of a firm of waggon repairers) did not constitute or 
form part of @ contract between the railway company and the man concerned - 
and did not debar him from recovering damages the railway company for 

ence. : 

7o +“ = and Progress,” the Haldane Memorial Lecture for 1044, by the Rt. 


oar Lord Greene M R Printed in the Law Journal Netcspape: for 1944, at 
p. 8867. - 
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The need to enact the various statutes mentioned earlier 
provides evidence of the tendency of people to impose unreasonable 
terms when they are able to do so. The passing of the Monopolies 
and Restrictive Practices (Inquiry and Control) Act, 1948, is a 
further recognition of the fact that most powerful firms and com- 
bines act in the interests of themselves rather than of the public, and 
are capable of acting completely against the public interest. 

All the statutes mentioned so far have a limited subject-matter. 
The question arises whether anything could and should be done of a 
more general nature. The first possibility which suggests itself is 
the passing of an Act of Parliament, completely general in its scope, 
making void all unjust or unreasonable conditions in contracts. 
This was the solution appled to a limited field by section 7 of the 
Railway and Canal Traffic Act, 1854, which makes all conditions 
limiting a railway company’s liability for neglect or default in the 
carriage. of merchandise subject to the test of being just and 
reasonable." This section remains in force in relation to passengers’ 
luggage and special contracts coming within section 44 (8) of the 
Railways Act, 1921, but hard words have been said about it by the 
judges who have had to determine the question of reasonableness."* 
In Manchester, Sheffield and Lincolnshire Ry. v. Brown," Lord 
Bramwell took the opportunity to say: 


“í It seems to me perfectly idle and I cannot understand how 
it could have been supposed necessary, that it should be referred 
to a judge to say whether an agreement between carriers, of 
whose business he knows nothing, and fishmongers, of whose 
business he equally knows nothing, is reasonable or not.” 


This was the typical reaction of the judges to their unwonted 
task of deciding not only whether a condition had been agreed upon 
but also whether or not it was ‘‘ just and reasonable.” * If the 
field in which they had to make such decisions was suddenly widened 
from the present very restricted one to the whole range of 


71 It is interesting to note that in Taubman v. The Paciflo Steam Navigation Co. 
(1878) 26 L.T. 704, in which case the plaintiff, a er on the defendants’ 
had signed a contract excluding the defendants’ liability for loss of or 
e to luggage, it was urged that the defendants could not screen them- 
selves from lability for their own wrongful act and the Railway and Cenal 
Traffic’ Act was designed to prévent such attempts. Bramwell É. dealt with 
this point in these words: ‘‘ Then it is urged that in certain cases the 
legislature have interfered. That, so far as it goes, is inst the plamtiff’s 
case. And the court will not extend the Railway and Canal Traffic Act further 
than they can help, for ıt has been already the cause of more dishonest 
transactions than any Act of Parliament.”’ 

72 It is not, however, the only enactment under which the ordinary courts have 
had to deude whether conditions of contract are reasonable. The private Act 
of the Electric Telegraph Company (16 & 17 Vick. o. cit) provided (s. 66) that 
the public, without pieference, should have the use of the company’s telegraph, 
ay Co to reasonable ations to be made by the company. See M'’Andrew 
v. Electrios Telegraph Co. (1855) 25 L J (x.s.)O.P. 26. 

73 (1888) 8 App Cas. 708, 718. 

71 Bes also the vigorous language of Lord Bramwell (ibtd., 720). 
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- 
contract,"* it would justify a revolt by the judges. Itis true that they ` 
have now become accustomed, particularly in actions for tort, to - 
consider what a“ reasonable man ” would do in given circumstances, 
but they never do so unnecessarily,”* and to throw open ‘for 
consideration the question of the reasonableness of the conditions 
of a contract would be an unmerited and unpopular increase of the 
judges’ already onerous tasks of deciding whether or not a contract 
was made, what its terms were and how they should be interpreted. 
Even if the Judges were prepared to accept this extra burden, 
however, it is doubtful whether they could discharge it satisfactorily. 
What appears to a lawyer to be a most reasonable condition may 
represent the harshest of bargains between economically unequal 
parties, whereas what seems an unfair and restrictive condition may 
be cheerfully agreed to in the normal course of a certain trade, 
financial advantages outweighing the disadvantages of the 
restrictions. 

Quite apart from this question, the simple requirement that all 
conditions in contracts should be reasonable would not remedy two 
other main defects in the present system. The first of these is the 
unsatisfactory state of the law relating to standard form contracts 
under which completely ineffective methods of publishing conditions 
to be incorporated in such contracts suffice to make them binding. 
The second defect is the growing.tendency for all and-sundry to 
produce their own standard form of contract. This tendency leads 
to complete confusion of the man who deals with several such firms 
and increases his natural reluctance to study the documents which 
he is called upon to sign.” ; 

Lastly, in matters of contract the parties wish to know, so far 
as is possible, how they stand from the outset. It is better for the 
question of reasonableness of a particular condition to be judged 
before it is inserted in a contract than after there has been some 
dispute on a contract: otherwise the parties, will never know until 


ts It would be impossible to confine the scope of the Act to standard form 
contracts because there is no olear boun between such contracts and 
ee in general: to restrict ıt to prin contracts would be purely 


Te In tort, when this question arises, it is usually fundamental to the action or 
defence that the plamtiff or defendant acted unreasonably. Similar questions 
sometimes arise m contract cases because of an express condition introducing 
the word ‘‘ reasonsble,’’ for mstance, ulring thet en act be done within a 
‘‘ reasonable tme” or to the ‘ le satisfaction '’ of one of the con- 
tracting parties. Again the law of landlord and tenant frequently requires the 
cours to decide whether consent to an assignment has been unreasonabl 
withheld. But in all these matters the issue is relatively mmple compared wi 
the question of whether the msertion of a particular condition in a contract 
was reasonable. To decide this question in each case it would be necessary to 
consider the whole structure of the partioular trade and the differing bargaining 
powers of the parties to the contract. 

77 For a typical example see The Book of the Horse (Brian Vesey Fitzgerald), 
p: T17. ' Would-be purchasers get confused with the varous descriptions and 

efinitions under the clause (sto) of warranties, which have variations or 
additions aocording’ to the respective horse repositories. 
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„it is too late whether or not the condition- forms part of the 
contract. 

Is there, then, any alternative to the present practice of dealing 
with each type of contract separately by special legislation when, 
- but only when, it becomes obvious that nothing short of legislation 
will prevent harsh bargains being made? The simplest solution 
would be for an Act to be passed ™ setting up a tribunal or commis- 
sion composed partly of lawyers, partly of business men and partly 
of representatives of people who, for want of a better word to 
describe those who suffer from the imposition of standard form 
contracts, can be called the customers. This commission could 
have the power and duty to prepare standard forms of contracts to 
be used in the trades or businesses specified in the Act.” Such 
forms would be embodied in statutory instruments and their use 
would be compulsory except to the extent that the commission 
thought fit to make certain clauses in them optional or alternative. 
The standard form would be incorporated in all contracts of the 
stipulated type whether or not the contract contained express 


reference to it, and any. attempt to avoid or vary the standard form 


would be made nugatory and subject to penalties. In certain types 
of contract, notably: contracts for the sale of goods, and certain 
types of contracts of bailmient and carriage, the commission might 
well come to the conclusion that the general law was adequate to 
- lay down the legal relationship of the parties, that no standard form 


78 The writer has gone so far as to prepare, using much of the material relat 
irati o Bil. ‘Tho operative lause provido for: (1) ih ss. 76 to 80, & ro 
draft of a The De pii clauses provide for: (1) the establishment 
" Contracts consisting three permanent members, who are 
experienced eae and four ad koc members to be selected, for each form 
of contract, two from e customers’ panel and two from s contractors’ panel, 
or, in the case of a form of contract used by a government department; public 
board, etc., from the appropriate department or board: the panels are to be 
made up after nealta lon between the appropriste government departments 
and organisations representative of busmess and interests for the one 
pane] and consumers’ and customers’ interests for the o (2) the reference 
to the Commission by any Minister of the Crown or b sha Gecnanent 
of the Commission of any form of contract used in the transactions echeduled 
in the Bill; (8) the consideration of the form of contract and the preparation 
of a draft standard form of oontract which might contam alternative and 
sais clauses; (4) the holding of a public mquiry into the draft form; at 
w objections to it ean bo mado, followed b the settlement by the Com- 
mission of the standard form of contract; submission of standard 
form to the Lord Chanoellor who shall it In a statutory mstrument 
stipulating the circumstances in which it is be used and in which the 
alternative or optional clauses may be used and the method by which it is to 
be published; (6) the implied incorporation of the stan form into all 
& iato contracts, all conditions inconsistent with it beng null and void; 

the supply to customers of copies of the standard form by the contractor; 

the power to forbid the use of certain types of clauses in contracts for 
which no standard form has been settled; and (O) penalties for attempted 
Sannin ot the Act. 

T® Not to specify the trades or businesses in the Act would lead to the d of 

- the commission going to one extreme or the other and either restricting - 

selves to too narrow as range of contracts or attemptmg to legislate for every 

conceivable contract. It might frequently be found parry to extend the 
list, but this*could be done T extremely A eee te 


Vor. 16 : 22 


a 
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of contract was required, and that all that was necessary was that 
the use of certain types of clauses should be forbidden. To deal 
with this they should be given power to forbid, agam through the 
medium of a statutory instrument, the use in particular trades of, 
for example, clauses contracting out of liabilities’ and conditions 
implied by law.. 

What are the defects and disadvantages of this solution? What 
are its merits and advantages, and do the latter sô outweigh the 
former as to justify such a radical change in the English law of 
contract r 


Defects and Disadvantages 

1. Unpopularity. By fer the most serious disadvantage of 
remedying the present system by means of a series of statutory 
instruments is the popular dislike of delegated legislation. This 
dislike has been intensified by the press campaigns against restric- 
tions and controls which followed both world wars. For this 
reason the introduction of a new system would need careful explana- 
tion, both in Parliament and in the press, -and all the advantages 
mentioned below would have to be made apparent. In particular, 
it would have to be made clear that this was a case of control for 
the direct benefit of the individual members of the State rather 
than for the benefit of the State itself, and that the traditional 
obscurity and inaccessibility of delegated legislation would not 
feature in the products of the commission. 


2. Litigation. A possible defect in the scheme is that it might 
lead to increased litigation. This would depend upon the ability 
of the commission and the skill in draftsmanship of their staff. No 
doubt many of the conditions contained in their forms would follow 
the wording traditional in a particular trade or business,*° the 
meaning of which has already been judicially interpreted, and, for 
the rest, good clear language would be preferable to the welter of 
words and jargon used at present by some commercial firms in their 
contracts. In any litigation that does take place the contents of 
the contract should at least be known, which is more than is often 
the case in present contract litiigation."* 


8. Variety of contracts. A third disadvantage or defect arises 
. from the fact that many people nowadays profess to do their 
business in a slightly different way from that of their competitors. 

It might be that when the commission started their task they would 
find themselves almost overburdened by the number of special cases 
for which they would have to cater. Any attempt on their part to 
secure uniformity of method of business, as distinct from uniformity 
of form of contract, would be bitterly resented: it would also, of 


s0 This would be partical aca insurance. 
#1 The dispute m nearly the ‘' ticket cases’’ was about whether or not the 
contract of carriage included certain terms 
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course, be outside their terms of reference. There are, however, 
many ways in which they could deal with a special case: they 
‘could carefully limit the description of the trade or business for 
which a form of contract was designed, so as to exclude the special 
case; they could design optional or alternative clauses which could 
be used by the special case **; or they could design an entirely 
separate form of contract for the special case. This would all 
demand much hard work on the part of the commission, but on 
the other hand it would save the time of the people who at present 
draft the various special types of contract forms. If the commission 
think fit merely to use their negative powers of proscribing clauses 
in a particular type of contract the difficulty will not arise. 

4. Lack of knowledge. The possible defect that would jump to 
the mind of most business men if they heard of this scheme is the 
likelihood that members of the commission would know little or 
nothing of their particular business. The commission’s ability to 
learn would depend upon the quality of its members and staff and, 
if this quality were good, business men would be able to complain 
of nothing except that their subterfuges were being discovered.*° 

5. Novelty. To the minds of some people the very novelty of 
the scheme will itself be a defect. But the scheme is not altogether 
without precedent: the Transport Tribunal set up under the 
Transport Act, 1947, and its predecessors, the Railway Rates 
Tribunal, the Railway and Canal Commission and the Railway Com- 
missioners have exercised since 1878 within their limited sphere ** 
functions similar to those proposed for the commission. Joint 
Industrial Councils, Whitley Councils and the like are examples of 
machinery at work which are fundamentally akin to the proposed 
commission but which were completely novel when they were first 
constituted. To take another example from amongst many in the 
sphere of agriculture, the Pigs Marketing Board has the power ** 
to determine the form of contract to be used for sales to registered 
curers of pigs. 


$1 Permission to use o tonal or alternative clauses would have to be conditional 
aroa alera Deia takan by be peon using ihan to bang to-do: tooa of Lis 
S eise eel a a pet 

83 The commission might well be guided by the words of Collins J. when naeng 
a Hailyay Commiicianer mn dle case all Rokk, Smith d Co. v. Mi 
Ry., 9 R. & O.T. Cases 107, 119; [1906] 1 Q.B. 260, 264: ‘' Vast interests 
have been oommitted to our keeping and s jurisdiction of great delicecy has 


been conferred upon us... . And gos I cannot suppose thet Parliament 
intended to take the management of peal great trading concerns out of the 
hands of the practical men who work them and to place it m‘the hands of the 


Railway Commissioners. It is of the utmost importance, therefore, that we 
should not trevel beyond our proper province in exercising this novel 
jurisdiction.” 

#4 s, 76 of the Transport Act, 1947, now requires the British rt Commis- 
sion to submit to the rt Tribunal for confirmation emes which 


ees where mao the Commianon etermining the terms and conditions applicable 
the services pro Commisson. 
85 Bacon Industry Act, 90. Now temporarily suspended under the 


Defence (Agriculture and Pisheries) Regulations, 1990. 
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Merits and Advantages 

1. Fatrness. The great merit of the scheme is that it would 
ensure that, in general, conditions in contracts were fair. By so 
doing, it would help to remove the element of suspicion from all 
transactions between big companies and ordinary people. 

2. Certainty. From the lawyer’s point of view, the biggest 
advantage is that the terms of the greater number of contracts made 
in the future would be certain, and would be the same in all con- 
tracts for similar transactions. As a result, the number of different 
forms of contract for lawyers and the courts to interpret would 
decrease substantially and far leas time would be wasted in 
solicitors’ offices, barristers’ chambers and the courts in trying to 
find out which:documents, if any, formed part of the contract, and 
how they could be read together, if at all.** The effect might be 
less tigation instead of more. 


8. Uniformity. There is no virtue in uniformity for the sake of 
uniformity, nor is there in variation for the sake of variation, but 
when two identical transactions take place it is convenient that 
the form of contract should be identical. Persons conducting many 
identical transactions with various customers have realised the 
benefits to be obtained from imposing on the customers a standard 
form of contract. What is now proposed is that the benefits should 
be reciprocated so that a customer trading with more than one 
firm would know. that the same form of contract was being used in 
each transaction. As a result, he might acquire some knowledge of 
the contents of his. contracts in cases where now he is hopelessly 
confused. The trader or business man will also benefit from this 
uniformity inasmuch as he will be saved the effort of preparing his 
own standard forms or the lawyers’ fees for preparing them for 
him.*’ 

4. Fleaibility. A standard form of contract produced by the 
commission for a particular trade or business should be so well 
prepared that it could, in normal circumstances, last for many years 
without variation, but whenever an alteration is required it would 
be a comparatively simple matter to make it. For this reason, 
it is desirable that all the present forms of contract contained in 
Acts of Parliament, such as the Bills of Sale Act (1878) Amendment 
Act, 1882, should be replaced by forms in statutory instruments 
issued by the commission. 


$6 Sometimes it is necessary to go beyond the contract documents and study the 
pages of Hansard. Bee supra, pp. et seq. 

sr er e a contracts can saye money 1n another way: according to the 1948 
report of London Master Builders’ Association there is a growing use by 
local authorities of the Royal Institute of British Architects’ standard form 
of contract. Many suthorities, however, still use thear own non-standard 
contract: ‘‘In the view of the Association this can only lead to higher prices 
because the careful builder will wish to cover himself agamst unknown 
eventualities.’’ ` 


r 
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5. Accessibility. All the products of the commission would be 
easily available to the public, through H.M. Stationery Office and 
booksellers. Laymen who are interested in any particular type of 
contract ** could purchase the form whilst lawyers would no doubt 
all obtain a complete set, which, if kept in a loose-leaf binder, could 
be added to ag new forms were designed.** This would be a great 
improvement on the present state of affairs both because everyone 
would know, as a result of appropriate advertising, where to turn 
for their forms of contract and also because, having found the form, 
they would be able to read it without difficulty : statutory instru- 
ments are well-printed documents and compare favourably with 
the average forms in use by business houses. 


6. Knowledge of ewistence of conditions. It is now possible in 
law to bind oneself to conditions about which one knows nothing 
when making a contract, whether it is embodied in a signed 
document or not. Comparatively few people probably realise that 
when they receive an excursion ticket, a laundry book or a rent 
book they are making a contract on the basis of conditions prepared 
by the other party as distinct from conditions implied by law. Nor 
do many realise that, when they buy some electrical gadget and 
receive a guaranteé of it, they have been deprived of rights which 
the law would otherwise have given them. In other cases they 
are led into traps and pitfalls but can never plead ignorance as an 
excuse °°: their signature on a document or tacit acceptance of if 
binds them to it. 

If, however, all the common types of contracts were made on 
terms embodied in statutory instruments, the knowledge would scon 
get abroad that such terms did exist and could easily be found if 
wanted. 

Sir Henry Maine, writing in 1861,°* concluded a chapter on 
‘¢ Primitive Society and Ancient Law ”?” by saying that the move- 
ment of progressive societies had hitherto beèn a movement from 
Status to Contract. The dictum is completely untrue of the 
twentieth century. Legislation by governments of differing political 
creeds has all tended to accentuate the ‘“‘ status’’ of people, 


ss Cf. Bentham’s belief that if, amongst other requirements, ‘‘the laws which 
concern every member of the comm were atranged m one volume and 
those which concern particular classes in little separate collections. . . the law 
would then be truly known; every deviation from it would be manifest ; et 
citixen would become its guardian; its violation would not be a sic a 
ea piace a would not be a mo ly; end fraud and dn 

er be able to elude it.” The T of Legislation, Ba of the Cion 

Oo » Part I, Chap. 17. 

89 The statatory instruments would also appear automatically in various legal 
bl le already published and would there Sas gant ho 

#0 ee contracts were full of such pitfalls before the of the 

rchase Act ere 


QL 


Hire of 1088. 
*1 Anoent Law, Chap. V. It ıs true that he assigned a restricted meanmg to 
the word ‘‘ status,’’ which was to the personal conditions of the 


member of the Family, as distinct from fhe Individual, but his famous dictum 
has commonly been taken to apply to the whole field of avl lav. ‘ 
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particularly of people employed by others, and to ensure that their 
rights and obligations are dependent not upon their bargains with 
their employers but upon Acts of Parliament or statutory 
instruments. °** The scheme suggested im this article would 
accelerate this return to “ status,” and give to many people, includ- _ 
ing the owners of businesses, a ‘“‘ status °’ which they have never 
enjoyed before. The only harm done by this would be to those 
who seek to profit by unfair bargains. The positive advantages far 
outweigh the disadvantages, „all of which can be overcome. 

A final word must be reserved for the contracts of Government 
Departments, boards, corporations, ‘‘ authorities’? and ‘“‘ execu- 
tives.” These contracts commonly suffer from the same defects as 
- those of other monopolies, except that they are not usually open to 
attack on the grounds of deliberate unfairness.** There is no reason 
why the scheme should not apply to them and every reason why it 
should. By continuing (under the new title of the Transport 
Tribunal) the Railway Rates Tribunal, with increased functions, 
Parliament has admitted ** that the form of public contracts may 
be determined by a body other than the responsible department. 
If the contracts of other government monopolies were dealt with 
in the same way, public confidence in their fairness would 
undoubtedly increase.** 

H. B. Sarzs.* 


*2 N.B., the remark of Scott L.J., quoted supra, footnote 69. 

93 Of. Evans v. Rogers [1948] 9° All ER. 64, 65, ın which Lord Goddard O.J. 
said: “ Thus case raises a question of some drfficulty by reason of the form of 
contract which every milk producer 1s now obliged to make with the Milk 
Marketing Board. As has been pomted ont before in this court, it is one 

._ Which may imflict considerable on the farmer because he is bound to 
sell to the board and to nobod o has no voice in the form of contract; 
„the board prescribe it, hie a a possible purchasers.” See also 
the remarks of Singleton J. at p. 67, ana toes of Sauer T in Watson 
v. Coupland [1045] All E.R. 217, 218. 

m Transport Act, 1947, s. 72. 

*5 The provisions for the setting up of ‘' Consultative Committees "’ for transport 

rt Aot, 1947, s. 6) and ‘' Consultative Councils ” for electricity and 
gas ectricity Act, 1947, s. 7; Gas Act, 1948, s. 9) show that the Govarn- 
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Report or THE COMMITTEE ON THE Law AND Practice RELATING TO 
CHARITABLE Trusts [Cup. 8710] 


As a student and a teacher of law before the war I had some 
nodding acquaintance with the law as it affected charities, largely, 
it must be confessed, in three relatively watertight compartments. 
My knowledge of Real Property made me realise that there were 
certain restrictions on.the powers of a charity to receive and hold 
land and in my study of Equity I had naturally been fascinated by 
the judicial decisions, of which the Delphic Oracle might well have 
been proud, from which the legal profession was expected to 
divine when a charity was a charity and when it was not. More- 
over, my interest in Administrative Law had led me to realise 
that there was a body of persons called the Charity Commissioners 
who seemed to have been doing for quite a long time some of the ' 
things to which Lord Hewart and his merry men objected. The 
sphere of action of the Commissioners, however, seemed shrouded 
in obscurity and that seemed to be the reason why so far they had 
escaped the thunderbolts of Jove. 

` When I joined the Administrative Staff of the University of 
London, I soon discovered that, while the University itself and two 
of its largest colleges, which had been incorporated into the Univer- 
sity by private Acts of 1905 and 1908, were exempt from the 
Charitable Trusts Acts, the remainder of our colleges were not. 
And so began a series of skirmishes on their behalf with the Ministry 
of Education to which jurisdiction over educational charities 
had been transferred by Orders in Council under the Education Act 
of 1899. From the hit-and-miss nature of our encounters, however, 
it became very clear that the law governing the administration of 
charities was very much a law of imperfect obligation. But in 
1948 the calm was shattered by the decision in Re No. 18 Regent 
Street,) in which, at the instance of the Chief Land Registrar, 
Mr. Justice Jenkins decided that section 87 (2) of the Education 
Act, 1944, differed materially from its predecessors and really 
meant that all conveyances of land to educational charities were 
void unless registered with the Ministry of Education within six 
months. Then, in 1949, the Attorney-General successfully opposed 
the attempt of Royal Holloway College, a full constituent college 
of the University of London, to obtain immunity from the Charit- 
able Trusts Acts in a private Bill which it was promoting. The 
appointment of the Nathan Committee was indeed the deus ew 
machina of what looked like becoming a tragedy. 


1 [1048] Ch. 785. 
848 
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My experience, therefore, leads me to endorse without reservation 

the statement of the Committee (paragraph 108) that— 
‘The statute law of charitable trusts . . . now presents to 
lay trustees and,-we may add, to not a few of their professional 
e C an impenetrable jungle.” 
It also makes me appreciate the courage with which the Committee 
has approached this tangled problem, the clarity with which it has 
analysed the past and the present law on the subject and the 
conciseness with which it hag formulated the remedies. 

To be sure, there had been a “‘ John the Baptist” at work 
before. The publication by Lord Beveridge in 1948 of Voluntary 
Action and of the volume of supporting evidence in the following 
year had demonstrated beyond peradventure that the law relating 
to charitable trusts needed rethinking and reconsidering as a whole. 
Perhaps it is not ungracious to suggest that these books suggested 
to the Nathan Committee the desirability of attacking its task 
by first considering the value of the work of charities in the modern 
social structure. Despite the scope of the powers and duties of the 
_ Central Government and of Local Authorities in the field of the 
Social Services which are impressively summarised in Appendix I 
to the Majority Report, the Committee came unhesitatingly to the 
conclusion that the community stood in as much need of voluntary 
service ag ever it did in the past though, clearly, there was a need 
of new powers to enable charities to use their resources with greater 
advantage to meet the changed needs of the present. 

At- this stage, some statistics may be of assistance (para- 
graph 545). Neither the Charity Commissioners nor the Ministry 
of Education could give accurate figures of the number of 
charitable and educational trusts but estimated the totals at 80,000 
and 80,000 respectively. Of these 110,000 trusts, 

(a) a quarter are a hundred years old or more; 

(b) between one-third and two-thirds have an annual value of 

£25 or leas; 

(c) less than 80,000 trusts returned accounts to the Charity 

Commissioners or the Ministry of Education in 1951; 
(d) the total stock and securities held is ~estimated at 
£200,000,000; i 

(e) the total value of the land held is unknown. 

The Committee provides a brilliant summary of the history of 
the law and practice relating to charities in a mere fifteen pages 
(pp. 16-80). ` After attempts at much-needed reform at the 
beginning of the nineteenth century, the Charitable Trusts Acts of 
1858 and 1855 created the Charity Commissioners, an independent 
body not responsible to a Minister of the Crown, which was given 
full advisory and supervisory powers over endowed charities, ie., 
charities the capital of which has to be preserved and which can use 
only their income. Those powers included the right to require 
the submission of accounts and to control dealings in land. In 
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1860 the Commissioners were given concurrent powers with the 
Court of Chancery to make and vary schemes; such powers were 
limited by the cy-prés doctrine, as were the concurrent powers of 
the Court of Chancery, to which, incidentally, an appeal could be 
taken from the Commissioners. Under that doctrine, a modification 
of a charitable trust was permissible only if the specific intention 
of the donor could no longer be carried out; even so, the substituted 
scheme must be as close as possible to the intention of the donor. 
The only big breach in the cy-prés doctrine was made by the 
Endowed Schools Act, 1869, which gave wide powers (transferred 
between 1900 and 1902 to the Board of Education) to reorganise 
the trusts of educational endowments in such a way as to render 
them most conducive to the advancement of education. - The 
exercise of such powers was not subject to an appeal to the Court 
of Chancery, but on certain grounds an appeal might be made to 
the Judicial Committee of the Privy Council. If a petition were 
presented against the proposals either House had power to secure 
their annulment. 

Against this background the Cane comes to its main 
recommendations. 
l. The definition of a charity 

At present the definition of a charity is based on the preamble 
to the Statute of Charitable Uses, 1601, which was kept alive by 
section 18 of the Mortmain and Charitable Uses Act, 1888. This 
definition proceeds by enumerating the types of charity recognised 
by the law and was judicially interpreted by Lord Macnaghten in 
Commissioners of Income Taw v. Pemsel,? where he classified charit- 
able trusts in the well-known four categories. Despite some 
difficulties about the fourth category, the Committee came to the 
conclusion (paragraph 140) that no case was made out for an 
alteration in the content of the legal meaning of charity. They 
recommended, however, that there should be a statutory definition 
based on Lord Macnaghten’s classification, preserving the case law, 
both prior to and later than the Pemsel Case, as it stands. When 
comparable situations arose in connection with the Bills of Exchange 
Act, 1882, the Partnership Act, 1890, and the Sale of Goods Act, 
1898, a somewhat different formula was used. Section 97 (2) of the 
Bills of Exchange Act, for example, says: 

““ The rules of common law including the law merchant, 
save in so far as they are inconsistent with the express pro- 
visions of this Act, shall continue to apply to bills of exchange, 
promissory notes, and cheques.” 

I think it would be preferable to follow this precedent rather than 
to ‘* preserve the case law as it stands ’’ by legislative enactment. 
Otherwise the benefit of the statutory definition may be lost, 


2 [1891] A.O. 581. 
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2. The modification of the cy-près doctrine 

In general, the terms of a charitable trust can at present be 
modified only within the limits permitted by the cy-prés doctfine 
to which I have referred earlier. If, to quote a leading case, an 
improvement in the Mediterranean situation renders superfluous an 
endowment to redeem British slaves in Turkey or Barbary, the 
court can draw up another scheme for the utilisation of the trust 
funds but the new scheme must resemble as much as possible the 
original object. The only really big statutory inroad on this 
judicial doctrine was made by the Endowed Schools Act, 1869, 
under which the Charity Commissioners. originally, and now the 
Ministry of Education, have powers to alter educational trusts 
béfore they become literally incapable of execution. The Com- 
mittee rightly points out that, with income tax at 9s. 6d. in the 
£, charitable trusts enjoy a substantial indirect subsidy from the 
State which has a corresponding right to see that the income of 
those trusts is used to the greatest public advantage. Taking as 
its model Scottish law, which so often has pointed the way to 
reform in England, it proposes (paragraph 865) that the Legislature 
should lay down in general terms the circumstances in which the 
objects of a trust should be regarded as obsolete or obsolescent. 
In formulating the terms of the amended trust, the Scottish precedent 
again should be followed and regard should behad, not only to the 
_conditions of the trust itself, but also to the public interest, 
the spirit of the intention of the benefactor, the interest of the 
locality with which the trust is connected and the possibility of 
effecting economy in administration by combining two or more 
endowments. If, however, a trust is less than 85 years old, the 
founder (if still alive) or the trustees must concur. 


8. Who should be the scheme-making authority? 

For the proposed relaxation of the cy-prés doctrine there will, 
I think, be unanimous approval. The same cannot be forecast of 
the recommendations of the Committee that these enlarged powers 
should be given to a reconstituted Board of Charity Commissioners 
or, in the educational sphere, to the Ministry of Education, and not 
the Chancery Division of the High Court. Mr. Henry Salt attacks 
this suggestion in a powerful Minority Report from which I respect- 
fully dissent. With the relaxation of the cy-prés doctrine, a wide 
discretion will be vested in the scheme-making authority. The 
judicial function is essentially one which is exercised intermittently 
because the judge can act only when a case cornes before him for 
trial. Moreover, co-ordination of his views on the policy to be 
followed with those of his brethren in the Chancery Division would 
be but imperfectly achieved by the doctrine of precedent. What 
is needed is an authority which will have constantly under review 
the policy to be followed regarding changes in charitable trusts and 
which has day-to-day experience of the administration of such 
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trusts. An essential feature of any successful arrangement would 
be that trustees could obtain informal advice on the extent to 
which changes in trust deeds are likely to be authorised. For these 
“reasons I believe that the Committee is right in recommending 
(paragraph 865) that the scheme-making authorities should be the 
Charity Commissioners and the Ministry of Education. 

Few would dissent from the view that trustees should have a 
right of appeal from the Commissioners or the Ministry to the 
Chancery Division. The Committee have “‘ no suggestion to make 
for modifying the existing powers of the. Chancery Division in the 
matter of scheme-making ” (paragraph 842). If this means that 
the powers of the Chancery Division are to be limited by the cy-prés 
doctrine, I think that the proposal needs reconsideration. If the 
cy-prés doctrine is to be relaxed for all trusts as the Report recom- 
mends (paragraph 865), the retention of the restricted existing 
powers of the Chancery Division can lead ony i to confusion , and 
perhaps to a conflict of jurisdiction. 


4. Proposals for reorganising the Charty Commission 

The present Board of Charity Commissioners in effect consists 
of one unpaid Commissioner who sits in the House of Commons, 
and two paid Commissioners who are, in fact, civil servants and 
invariably lawyers. Now I yield to none in my admiration for the 
legal mind but, to borrow a phrase from the Lord Chancellor in 
4 Iolanthe,” l , 

“í Tt nevertheless can’t be denied 
That it has its inconvenient side.” 
The glory and the weakness of the legal mind is its natural devotion 
to precedent and yet its fear of precedent—a fear which Portia 
expressed : 
“ Twill be recorded for a precedent, 

And many an error by the same example 

Will rush into the state.”’ 
I therefore welcome the suggested reconstitution of the Board of 
Charity Commissioners so that it shall consist of a small body of 
five to nine persons of standing and experience in public and 
charitable affairs, for this reconstitution, as the Report indicates 
(paragraph 878), is a necessary corollary of the suggested relaxation 
of the cy-prés doctrine.. The Report goes further and urges that 
the senior officials of the Commission should be drawn from the 
administrative as well as the legal civil service and pleads for a, 
really adequate establishment which will make it possible for 
achemes to be modified in a much shorter time than the year or 
more which is required at present. 

The Committee also recommends that there should be a minis- 
terial spokesman for the Board in Parliament, and suggests the 
Lord President of the Council, the Lord Chancellor or the Home 
Secretary for this role. 
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5. Imperfect trust instruments 

The Committee deals at some length with the vexed question of 
imperfect trust instruments. The legal definition of a charity, 
never very clear at the best of times, was even further obscured by 
the decisions in Owford Group v. Commissioners of Inland Revenue? 
and in Ellis v. Commissioners of Inland Revenue.* The essence of 
these decisions is that, though the principal objects of a trust are 
charitable, if its aims include subsidiary non-charitable objects, the 
entire trust is void ab initio. To meet this situation, which was 
only partially dealt with by section 87 of the Finance Act, 1950, 
the Committee recommends that if such trusts had been in operation 
for six or more years on December 81, 1950, they should be 
validated by Act of Parliament and their assets dedicated to objects 
which are legally charitable. For such trusts which were less than 
six years old on the specified date, the privilege would be given 
only if their primary object was charitable and the trustees could 
show that they had expended the trust funds predominantly on 
the purposes which were legally ‘‘ charitable.”’ 

The Committee makes these recommendations on the ground 
that, until the decisions in these two cases, the view of the pro- 
fession was that the trusts in question were valid. Following this 
Hne of reasoning, the Committee, by a majority, thinks that there 
is no case for validating such trusts, if created after 1950, because 
the benefactors and their legal advisers should have been aware of 
the effect of these decisiong and should have known how to avoid the 
difficulty thereby created. Similarly, the validation of imperfect 
trusts such as that in the Diplock Case” is ruled out because 
any competent lawyer ought to know that the courts have con- 
sistently refused to regard a bequest for “‘ charitable or benevolent 
purposes ’’ as constituting a valid charitable trust. 

The Committee was not unanimous in reaching its decision 
against recommending a wider relaxation of the law in favour of 
‘imperfect trust instruments and I think that this will be the main 
section of the Report which will attract criticism. While it is 
perfectly true that any competent legal adviser ought to know 
the law and-be able to advise his client properly, the fact remains 
that legal advisers sometimes do make mistakes and thereby 
frustrate the clear intention of the benefactor. This seems to me 
to be a much more important consideration than that which 
weighed with the Committee, namely that, in default of a 
valid legal disposition, the next-of-kin have certain statutory rights 
of succession. The examples of legislation in New Zealand, Victoria . 
and New South Wales, to which the Committee refers, show that 
there is no special difficulty in laying down with some precision 
the situations in which imperfect trust instruments should be 

3 [1049] 2 All B.R. 587. 


4 (194s) 81 Tax Cases, 178. 
5 [1944] A.C. 841, 
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validated and I think that the consensus of opinion is behind 
Professor Keeton when he urges that where an obvious technical 
slip has been made the court ought to have the power to rectify it 
in the interests of charity.‘ ; 


6. Improved information about charitable trusts 


One of the difficulties which stand in the way of the proper 
use of charitable trusts is the lack of accurate information about 
. them. There is no automatic obligation on trustees to inform the 
Charity Commissioners or the Ministry of Education of the exist- 
ence, scope and endowments of their trusts. In the end, the vast 
majority of charitable trusts come ultimately to the notice of the 
appropriate authority but shortage of staff has hitherto prevented 
a proper classification of the information. The Committee recom- 
mends (paragraph 178) that it should be compulsory for trustees 
to send to the Commissioners or the Ministry certain basic details 
of the trusts they administer within a stated period from their 
foundation or, in the case of existing trusts, by an appointed day; 
failure to comply with this obligation would make the trustees 
liable personally to a small fine. From this information classified 
lists of trusts operating in each area would be sent to the local 
authorities concerned. 

Where trustees do send in copies of their annual accounts 
there is no legal obligation on them to have such accounts audited. 
The Committee recommends (paragraph 214) that an obligation 
should be imposed on trustees to submit each year audited accounts, 
copies of which should be transmitted to the local authorities in 
the area in which the trust operates. Failure to fulfil this obligation 
would render the trustees personally liable to a small fine. 


7. ‘Mortmain and Charitable Uses Acts 

The Committee, after surveying the highly illogical manner in 
which these Acts operate, came to the conclusion that they are 
anachronisms in the twentieth century. It therefore recommends 
their repeal, together with the obnoxious section 87 (2) of the 
Education Act, 1944, to which reference has already been made 


(paragraph 276). 


8. Range of investments 

One of the interesting features of law reform in England 
has been the extent to which remedial legislation has followed 
respectfully in the wake of enlightened professional practice. For 
example, the Married Women’s Property Acts at the end of the 
pineteenth century merely conferred automatically rights which 
earlier were available to individual married women who were 


s Current Legal Problems, Vol. 2, p. 86 (1949). 
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properly advised by competent lawyers. The Committee, in recom- 
mending a drastic extension of the powers of charitable trustees to 
invest, is, in effect, recommending the adoption of what has for 
many years been done in many individual trust deeds. It is for 
the economist rather than the lawyer to explain the reasons why 
this development has taken place. It will suffice here if I say that 
the Committee make two important recommendations: 

(i) That charities should be expressly authorised to acquire 
both freehold and leasehold property for both investment 
and functional purposes (paragraph 298); 

(u) That trustees should be permitted to invest up to half of 
the capital of a charitable trust in the debentures and shares 
of financial, industrial and commefcial companies whose 
securities are quoted on the London Stock Exchange, subject 
to certain safeguards (paragraph 296). 


9. Ewemptions from the jurisdiction 

The Committee recommends that the bodies at present exempt 
from the jurisdiction of the Charity Commissioners or the Ministry 
of Education should retain their immunity and, in some cases, be 
given wider privileges. One important recommendation is that all 
university institutions should be exempt from the Charitable Trusts 
Acts and should enjoy’ the powers to set up unified trust funds 
which Liverpool and Birmingham obtained by private Acts in 1981 
and 1948 and which were given to Oxford and Cambridge by the 
Universities and Colleges (Trusts) Act, 1948. Proposals are also ` 
made for a special method for revising out-of-date trusts at 
universities. 

As I have said earlier, ‘‘ endowed ” charities are subject to the 
Jurisdiction of the Charity Commissioners and the Ministry of 
Education. ‘* Plain ” charities, i.e., those the income of which 
comes from voluntary recurrent contributions, are exempt, while 
“ mixed ” charities are within the jurisdiction only to the extent to 
which their capital must be preserved (paragraph 17). The Com- 
mittee recommends that plain trusts should be subject to the 
powers of inquiry conferred by section 9 of the Charitable Trusts 
Act, 1858. The trustees of mixed charities, in addition to being 
brought within section 9, should also be under an obligation to 
record with the Board particulars of their purposes and their assets 
and any changes therein. The Committee recommends (para- 
graphs 284-6) that the land and securities of all charitable trusts 
within the jurisdiction should be vested in the Official Trustee of 
Charity Lands and the Official Trustees of Charitable Funds. These 
offices were created by the Charitable Trusts Acts of 1858 and 1858 
and are ‘ corporations sole.” - The purpose of this recommendation 
is to obviate the trouble and expense of altering documents of title to 
land and securities when individual trustees change; the powers of 
control are not affected but remain with the trustees. While this 
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recommendation has much force for charities with small endow- 
ments, it will prove burdensome for larger charities which are well 
organised to deal with the management of their assets and I think 
that its operation should be more restricted than the Committee 
proposes. 

10. Suggestions on the organisation of Chantable Trusts 

The Committee makes some interesting suggestions for re- 
organising the administration of certain charitable trusts (para- 
gruph 878). As I have said earlier, between one-third and 
two-thirds of the 110,000 known charitable trusts have an annual 
income of less than £25. The Committee recommends that the 
opportunity should be taken of merging such small trusts, wherever 
possible. It also recommends that the assets of trusts having as 
their beneficial area a county or a smaller local government unit 
and with an annual income of less than £100 should be transferred 
_to a county unified trust fund and receive in return a proportionate 
share of the income of that unified trust fund. This would reduce 
the administrative work involved in such trusts and would ensure 
that sound financial advice was available for preserving their 
capital. - 

The Committee does not recommend that there should be a 
wholesale sweeping up of these small trusts into county or regional 
‘common good ” trusts though it realises that there is a place for 
such trusts in the national life. It recommends (paragraphs 620-21) 
that communities should be encouraged to institute such common 
good trusts for their areas and that such trusts should be instituted 
by statute on a national basis for England and Wales; towards the 
latter, the Government should make available an initial capital sum 
and also transfer its rights to bona-vacantia which bring in-on an 
average £100,000 a year. l 

_ The Committee then turns (paragraphs 622—685) to consider what 
would be the role of charitable trusts in the national life if its 
- recommendations were accepted. They must, naturally, continue 
to fill gaps in the social services provided by the State. They should 
also continue to fulfil their. historic role of pioneering. The best 
examples today of this second function are to be found in the case of 
the large trusts, such as the Nuffleld Foundation. To the extent to 
which they assume permanent commitments they correspondingly 
restrict their freedom of action to sponsor fresh developments. 
They must, therefore, of necessity largely limit their activities to 
encouraging new ventures, leaving it to other sources to take on the 
permanent commitment if a venture proves its social value. As the 
Secretary of the Carnegie United Kingdom Trust said in evidence 
before the Committee, 

‘Tt is the business of [such] trusts to live dangerously.” 

This does not, of course, imply that spheres of private charity 
and State aid are mutually exclusive. Too many people rush to the 
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conclusion, that, if the State steps in, the private benefactor should 
step out. The mischievous effect of this fallacy can be seen in the 
world of university finance. Because Treasury grants on a very 
substantial scale are now made to universities, it does not follow 
that there is no room for the private benefactor. In a sense he 
plays an even more vital role now than he did in the past for he 
represents a potential source of income which need not necessarily 
carry with it the inevitable restrictions which the acceptance of 
public money involves. The same situation exists in the National 
Health Service. . Those who conceived the Act seem to have 
assumed—I think erroneously—that the day of the private- bene- 
factor, of voluntary service and of self help-was past. I think that 
the experience of the past few years has shown how erroneous that 
assumption was. 

But even if this point is conceded, and it is agreed that private 
charity and State aid are not mutually exclusive, there is still a 
great problem to be solved. Private effort will not give of its best 
if the sole result is to relieve pro tanto the ratepayer or the tax- 
payer. And here—as the Committee rightly points out—is the 
problem of our age: how, in a period when the State is extending 
its activities more and more, the worth, and indeed the necessity, 
of voluntary effort can be effectively demonstrated. The Report 
ends with some remarks on another modern problem, that of public 
relations, and makes some sensible suggestions which, I hope, will 
commend themselves to the Charity Commissioners and the Ministry 
of Education. 

The documentation of the Report is excellent. The Appendices 
contain full references to the relevant legislation and verbatim 
extracts of the more important parts of the Charitable Trusts Acts, 
a summary of the statutory powers and duties of the Charity Com- 
missioners, an index of cases, a glossary of the more important terms 
used and a general index. O si sic omnes! 

The Committee was specifically precluded by its terms of 
reference from making any suggestions about altering the law of 
taxation affecting charities though it was ingenious enough to get 
indirectly round this restriction and to slip-its hand into the public 
purse by means of its recommendation about bona vacantia. I have 
always thought that section 28 of the Finance Act, 1946,’ whereby 
donors lost their immunity from surtax in respect of seven-year 
covenants made in favour of charities after the passing of the Act, 
was a great mistake (Fifth Report of the Select Committee on Esti- 
mates 1951—52, p. 40). If the Government is really persuaded of the 
intrinsic value of voluntary effort, it should not only restore that 
immunity but should also consider introducing the system which 
operates in Canada and the United States whereby gifts to charities 
are allowed as deductions before taxable income is computed. I know 


T Now s 415 of the Income Tax Act, 1052. 
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this suggestion has recently been rejected by the Committee on the 
Export of Works of Art in its Report (section 270), which was issued 
last year, but I remain impenitent. In these days when the volume 
of personal savings is constantly shrinking and the margin of which 
the taxpayer has to dispose after meeting his commitments ever 
grows less, some direct incentive is needed if more money is to be 
attracted for charitable objects. That incentive can, in present 
circumstances, be provided only through the medium of tax 
concessions. C 

The Nathan Cummillee has done ils lask maguiñceully aud has 
indicated clearly what reforms in the law governing charitable 
trusts are necessary. Legislation may be expected in-the near 
future to overcome the difficulties created by the decisions in the 
_ Oawford Group Case and the Ellis Case. Subject to some minor 
differences, the Government have accepted the Committee’s pro- 
posals under this head, but the trusts to be brought within the 
scope of the legislation will be those created before December 16, 
1952, the date of the Government’s statement, and not December 81, 
1950, as suggested by the Committee. Let us hope that the rest of 
the recommendations of the Committee do not languish indefinitely 
in some departmental pigeonhole. . 


REPORT OF THE SELECT COMMITTEE TO INVESTIGATE FOUNDATIONS 
(United States Government Printing Office, Washington, 1988) 


Ir is a remarkable coincidence that the House of Representatives 
should have instituted an inquiry.into charitable foundations while 
the Nathan Committee was sitting and that the report of the 
investigating committee should have been published withm a few 
days of the Nathan Report. The background of the Congressional 
inquiry was, however, very different from that of Lord Samuel’s 
motion in the House of Lords which led to the creation of the 
Nathan Committee. The background was the anti-Communist 
hysteria which now pervades the United States, as exemplified by 
the activities of Senator McCarthy, the McCarran Act and the 
investigation into alleged subversive activities in universities in the 
United States which is at present being carried on by the House 
Committee on Un-American Activities under the Chairmanship of 
Congressman Velde. 

All this is made plain by the terms of the Resolution of the 
House of Representatives, dated April 4, 1952, instituting the 
inquiry, which instructed the Select Committee (Report, p. 2):— 

« .. to conduct a full and complete investigation and study 
of educational and philanthropic foundations and other com- 
parable organizations which are exempt from Federal income 
taxation to determine which such foundations and organizations 
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are oe resources sc ead ae other than the purposes 
for which they were established and especially to determine 


which such: foundations and organizations are using their 
resources for un-American and subversive activities or for 
urposes not in the interest or tradition of the United. 
tates... .” 


Partly owing to the motives behind the investigation and partly 

because the Second Session of the 82nd Congress was due to end 

at the beginning of 1958, the Committee was ordered to report not 
later than January 1 of this year. The financial appropriation to 

enable the Committee to operate was not, however, voted till July 2, 

1952 (Report, p. 2) so that the Committee had just under six 

months to do its work. It is a tribute to the staff of the Committee, 

particularly its counsel, Mr. Harold M. Keele, and to the co- 
operation of the foundations that the material for such a compli- 
cated inquiry should have been collected and marshalled in so brief 

a period. The Committee held hearings on 18 days between 

November 18 and December 80 of which a verbatim report (referred 

to hereafter as the Record) is available. In view of the adverse 

comments which have rightly been made on the conduct of some 
recent Congressional investigations, it is only fair to say that this 

Committee earned the compliment paid to it by Mr. Paul Hoffman 

in a course of his evidence (Record, p. 259) :— 

f . the spirit with which this inquiry is being conducted, in 
my opinion, guarantees it is going to have a most constructive 
result. It would have been possible to conduct an inquiry that 
would not have had such a result.” 

The foundations are to be congratulated on the complete answer 
which they made to the charge that they had ‘‘ been infiltrated by 
Communists and Communist sympathisers ’’ and that their funds 
had ‘* been channeled into the hands of subversive individuals and 
organisations’? (Report, p. 5). Though the Committee records 
“ the ugly unalterable fact that Alger Hiss became the president of 
the Carnegie Endowment for International Peace,” it puts on record 
that, so far as it could see, he took no official action to further the 
Communist cause during his period of office (Report, p. 7). It was 
more difficult to deal with the charge that the foundations had 
‘* supported or assisted persons, organizations, and projects which, 
if not subversive in the extreme sense of that word, tend to weaken 
-or discredit the capitalistic system as it exists in the United States 
and to favor Marxist socialism ’’ (Report, p. 5). For example, the 
Rockefeller Foundation came under severe criticism for continuing 
its grants in aid of the research in Genetics of Professor J. B. S. 
Haldane after his association with the Communist Party became 
known to the officers of the Foundation in 1942 (Record, p. 584), 
even though Mr. Robert Hutchins had pointed out earlier in the 

s that ‘“‘there is no necessary correlation between 
political sagacity and scientific eminence ” (Record, p. 297). The 
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foundations stressed the fact that the areas in the social sciences in 
which they can today most profitably operate are in a sense contro- 
versial and, ‘‘in entering these fields, they knowingly invite 
criticism and thereby. assume the calculated risks incident tò 
exploring new fields of knowledge ” (Report, p. 10). The Com- 
mittee qualified its approval of such experiments with the proviso 
that they must be ‘* conducted with devotion to, the American 
tradition of freedom.” Even so the foundations came out of the 
Inquiry on this point with flying colours. The Rockefeller Founda- 
tion, for example, has since its creation made 28,758 grants and 
awarded 5,814 scholarships; of the recipients only two organisations 
and 81 individuals had been even accused of Communist tendencies 
(Record, p. 550). 
My opinion, after reading the Report and the Record of ‘the 
evidence, is that, in present circumstances, an American foundation 
would find it difficult to make a grant to aid the academic work of 
a person known to be a member of the Communist Party or known 
to have Communist sympathies because, quite apart from other 
possible penalties such as loss of public esteem (Record, p. 897), it 
would run a grave risk of forfeiting its privilege of exemption from 
federal taxation.* The attitude in Great Britain on such matters 
was made known to the Committee by Mr. Chester Barmard, the 
former President of the Rockefeller Foundation. In 1948 he asked 
Mr. Warren Weaver, the Director ol the Division of Natural 
Sciences, to 
<. . . canvass the safe and conservative scientists of Great 
Britain as to what their attitude would be about either giving 
support to or withdrawing support from if there was any being 
given to [sic] scientists in Britain who were known to be Com- 
munists or affiliated with Communist organisations. ... The 
word he brought back was that eer British community would 
regard it as an extraordinary oe any attention to 
‘the poltical affiliations of any e scientific world in 
that country.” (Record, p. 557). 

When Mr. Robert Hutchins argued what might in this context be 

termed ‘‘the British thesis’? before the Committee (Record, 

pp. 291-2), he clearly made no converts. 

Though the Committee did have the benefit of the evidence of a 
representative of the Bureau of Internal Revenue, the ‘* cold war ”’ 
which seems to exist in Washington between the Executive and 
Congress resulted in the Committee being unable to. obtain an 
Executive Order permitting it to examine the returns of tax-exempt 
organisations (Report, p. 2). The U.S. Office of Education, how- 
ever, did permit Dr. Ernest V. Hollis, Chief of College Administra- ` 
tion in the Division of Higher Education, to give evidence, while 


3 It is clear from the evidence of Mr. Norman ’A. Sugarman, an Assistent 
Commissioner of Internal Revenue, that any foundation appearing on one of 
the Attorney-General’s list of subversive organisations would lose its tax 
exemption. (Record, p. 61.) 


856 THE MODERN LAW REVIEW VoL. 16 


emphasising that any views on policy which he expressed did not 
commit the Department. With his help and that of Dr. F. Emerson 
Andrews of the Russell Sage Foundation, the Committee came to 
the conclusion that there were approximately 82,500 tax-exempt, 
foundations with a gross endowment of between $6,500,000,000 and 
$7,000,000,000 (Record, p. 4). In this,total there were over 1,000 
foundations, whose function it w&s to make grants, each with a 
permanent endowment exceeding $50,000; in 1950 the total 
endowment of these foundations came to $2,600,000,000 and their 
expenditure was $188,000,000 (Record, p. 21). When these 
estimates were compiled, the Ford Foundation with declared assets 
of $502,000,000 (Record, p. 25) was not in full operation so that, 
for this and other reasons, the present figures must be considerably 
higher. The development of these grant-giving foundations has 
been greatly encouraged through the generous tax reliefs in favour 
of charitable gifts. An individual may, since 1951, claim exemption 
for charitable gifts up to 20° per cent. of his adjusted pross income; 
before that date the exemption limit’was 15 per cent. (Record, p. 58). 
The percentage allowed to a corporation has been 5 per cent. sinte 
1986 when the concession was first introduced (Record, p. 27). Dr. 
Emerson Andrews stated that by 1945 corporate charitable gifts Had 
reached ‘an annual total of $266,000,000 of which 21-2 per cent. (or 
$56,892,000) went to education (Record, pp. 27 and 82). 

The foundations are generally subject to the laws of the states in 
' which they are incorporated and the Federal Government has juris- 
diction over them only in so far as they claim exemption from 
federal taxation for their income and for contributions which 
individuals and corporations make to them. Naturally, the super- 
vision exercised over charitable foundations varies from state to 
state but it appears that only in Rhode Island and New Hampshire 
have any serious steps been taken to compel foundations to register 
full details of their endowments, their income and their activities 
(Record, pp. 649 and 790) though, even in these states, the English 
solution of a supervisory board has been rejected. 

The bigger foundations have always taken great trouble to make 
public details of their activities and financial position : Dr. Vannevar 
Bush said (Record, p. 158) :— : 

“ When a foundation receives the privilege of tax exemption, 
it undertakes an obligation to the public. Certainly, any tax- 
exempt foundation should so conduct its affairs that they will 
be for the benefit of the general public. 

‘ Now, I believe that all foundations that are tax-exempt 
should operate in a goldfish bowl, that they should operate 
entirely in. the open, that they should make complete reports, 


financial reports, and reports as to the nature of their grants, 
and so on. 


Mr. Russell C. Leffingwell, the Chairman of the Board of Trustees 
of the Carnegie Corporation of New York, expressed this view even 
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ze graphically when he said that “ the foundation should have . 
glass pockets’? (Record, p. 880). This practice has not been 
followed on any substantial scale by smaller foundations and the 
committee therefore appended to its Report a draft Bill “í to provide 
for public accountability by tax-exempt organisations.” If this 
Bill receives Congressional approval, each organisation claiming 
tax exemption will have to give onnually full information to the 
Bureau of Internal Revenue about its financial position, including 
the sources from which it obtained contributions and the grants 
which it made, and such information (with certain exceptions) will 
be available to the public. 
` The role of the foundations in an era when more and more 
public money is being made available for education and research 
was naturally discussed by practically all the witnesses. The 
phrase ‘‘risk or venture capital” was applied to the endowment 
of foundations on many occasions in the course of the investigation 
and countless instances were adduced of the benefits which had 
resulted from the willingness and the ability of the foundations to 
take chances.- In the opinion of the Committee, the fact that large 
sums were available for research from the Federal Government did 
not mean that the foundations had exhausted their usefulness. .On 
the contrary, the Committee states (Report, p. 4):— 
“ Despite the vast sums being poured by Government into the 
various fields formerly occupied by foundations and into fields 
in which the foundations and Government are cotenants or at 
least coadventurers, the need for the basic research so largely 
supplied and supported by the foundations continues to 
increase.’’ 
Of course, by far the greater part of the research sponsored by the 
Government, as in the case of that sponsored by industry, is applied 
research into specific problems. It is interestmg to note that Mr. . 
Alfred P. Sloan, Jr., President of the Sloan Foundation and 
formerly President of General Motors, stressed the fact that the 
‘ proper place for basic research to be done was in the universities 
(Record, p. 457). 

The recently published Report of the Commission on Financing 
Higher Education, a body created by the Association of American 
Universities and financed by grants from the Rockefeller Founda- 
tion and the Carnegie Corporation, comes down definitely against 
any further expansion of direct federal aid to universities 
(pp. 157-58). The Select Committee, which had its attention drawn 
_ to this Report on several occasions (¢.g., Record, pp. 118, 175, 176 

and 189), made the following important recommendation (Report, 
p. 18):— 
“í That the Ways and Means Committee take cognizance of our 
finding that the maintenance of private sources of funds is 
essential to the proper growth of our free schools, colleges, 
churches, foundations, and other charitable institutions. We. 


-” 
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respectfully suggest that the committee reexamine~ pertinent 
tax laws, to the end that they may be so drawn as to encourage 
the free-enterprise system with its rewards from which private 
individuals may make gifts to these meritorious institutions.’? 
The case for supporting voluntary agencies by greater tax con- 
cessions was summed up by one witness before the Select Com- 
mittee who said (Record, p. 680) that if private philanthropic 
ventures closed down for lack of funds, the city, the state or the 
nation would in most cases have to step in and carry on the 
service. Since, generally speaking, private voluntary bodies 
operated more economically and ‘more efficiently than government- 
controlled agencies, it was a saving in the long run to the community 
to grant the increased tax concessions needed to keep the voluntary 
bodies functioning. It is to be hoped that this line of reasoning 
will commend itself to the British Government and that the same 
stimulus to charitable giving will be introduced in this country -as 
already operates in the United States and may be further extended 
as a result of the Report of this Congressional Committee. 


D. W. Logan*® ” 


/ * D,0., D.PHIL., M.4.; Principal of the University of London. 


kisa 


NOTES OF CASES 


UNINCORPORATED MEMBERS’ CLUs—LuBnTTY TO SERVANT INJURED 
on CLUB PRrEMIsEs— REPRESENTATIVE ACTION TO ENFORCE 
CLAD FOR DAMAGES FOR NEGLIGENCE. 


Ix Campbell v. Thompson ([1958] 2 W.L.R. 656) the plaintiff 
was an employee of an unincorporated members’ club. While at 
work on the club premises she slipped on a greasy patch on the 
stairs and was injured. She therefore brought an action for 
damages, alleging negligence and breach of duty, wherein she 
‘named the honorary secretary and the chairman of the committee , 
as defendants whom she sued “ on their own behalf and on behalf of 
all the other members of the club.’? No representation order was 
applied for, under R.S.C., Ord. 16, r. 9, prior to the hearing, but 
‘at the trial application was made to the judge ‘for such an order. 
After hearing argument, Pilcher J. delivered a judgment allowing 
the order to be made though limited to those persons who were 
members of the club at the date when the plaintiff sustained her fall. 

The scope of the representative action is notoriously uncertain 
and any judicial pronouncement on this topic is to be greatly 

- welcomed. But with all due deference, a doubt may be entertained 
as to whether the ruling of Pilcher J. is in line with previous 
authority, and further as to whether the implications of that ruling 
may not be more startling than appears at first sight.* 

Tt must be borne in mind that there are involved in cases of 
club liability both questions of substantive law, and of procedure. 
These two matters are quite distinct though from a*practical point 
of view they may be very closely connected. As regards the sub- 
stantive issue, since an unincorporated club is not an entity known 
to the law, and cannot be sued in its own name (London Associa- 
tion for the Protection of Trade v. Greenlands [1916] A.C. 15), the 
question is, who is liable for the wrongful act or breach of duty? 
Depending on the circumstances of the particular case this may be 
the members of the committee, or some person such as a manager who 
is in control of the club, or possibly the whole body of members. 
In the case of torts depending on vicarious. liability, apart from the 
liability of the actual wrongdoer, the question will resolve itself into 
inquiring whose servant or agent the wrongdoer was at the material 
time. On the other hand, where liability arises out of the owner- 
ship or occupation of property, as in the case of nuisance or under 
the rule in Indermaur v. Dames, the proper persons to sue will 


1 For @ general examination of the scope of representative actions see the 
article by the author of this Note, ‘' Actions Instituted by or Against 
Unmeorporated Bodies '’ in (1949) 12 M.L.R. 400 et seq. - 
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normally be the occupiers of the premises in question. If there are 
trustees in whom the property is vested, they may be the correct 
persons to sue (subject of course to any right of indemnity they may 
have against the persons on whose behalf they hold the property”); _ 
if there are no trustees it must be a question of fact as to who are 
the occupiers of the premises. 

Turning to the procedural question, the need for a representative 
action will only arise if it is desired to sue the whole body of 
members. What is important to note however.is that it does- 
not follow, because a case for liability can be made out against the 
members as a matter of substantive law, that this claim can 
neceasarily be pursued by the machinery of a representative action. 

The peculiar nature and limitations of a representative action 
have many times been adverted to. Thus the persons represented 
in the action are not actually parties thereto and have none of the 
. Tights or. liabilities of ordinary litigants and the judgment obtained 
is a representative, one and not a personal one, though all the 
persons represented are m fact bound by it (see Markt Lid. v. 
Knight 8. S. Co., Lid. [1910] 2 K.B. 1021; Walker v. Sur [1914] 
2 K.B. 980). For this reason Ord. 16, T. 9 insists on an identity of 
interest between the parties represented. So far as the defendants 
are concerned, this means in effect that there must be some com- 
munity of interest in some subject-matter and that the claims against 
the various defendants must be identical in the sense that there must 
not be different defences available to each or any of them. 
Accordingly it has been repeatedly doubted whether a representative 
action will lie for a mere claim in damages, whether in contract 
(Markt’s Case, supra), or in tort (Mercantile Marine Association v. 
Toms [1916] 2 K.B. 248; Hardie v. Chiltern [1928] 1 K.B. 668).? 
For damages is a merely personal remedy and the causes of action 
against, for example, each member of a club, are mere independent 
actions for damages deriving from the same or similar sets of 
circumstances. Hence the representative form of action has 
hitherto been confined to such claims as actions for a declaration 
as to rights arising out. of a common subject-matter (see, e.g., 
Edwards v. Halltwell [1950] 2 All E.R. 1064) or payment of a 
debt which is sought to be recovered against some common fund 
vested: jointly in the members of an unincorporated society or club, 
or in trustees on their behalf (Ideal Films v. Richards [1927] 1 
K.B. 874; but cf. Barker v. Alanson [1987] 1 K.B. 468). 

In Campbell v. Thompson, supra, it seems to have been assumed 
that all the members were joint occupiera of the premises and that 


4-In Wise v. Perpetual Trustee Co. [1008] A.O. 189, ib was held that trustees 
of a club who were lable under covenants in a lease of which they were 
trustees, were entitled to be indemnified out af any property of the club, 
but had no such right aber aay members personally. 

3 It has bean doubted w er a representative action would lie in tort, even 
if limited to a olaim for an injunction: London Molor Cab Proprietors’ 
Association V. 20th Century Press, BA T.L.R. 69. 
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on that footing they had such a common interest as would sustain 
a representation order. It is by no means elear from the report 
on what evidence the members were treated as joint occupiers, since 
club premises must often be not in the occupation of the members 
as such but of the committee or other body or person controlling 
or managing the club. Even however on the assumption that the 
members were joint occupiers and thereby had a community of 
interest in defending the claim, the nature of the claim was still a 
personal one for damages against each and every member of the 
club at the material time. In this connection it is noteworthy that 
the learned judge himself emphasised this aspect of the claim by 
insisting that the representation order should be confined to the 
members of the club at the actual date of the accident. Hence if the 
claim had succeeded * it would have involved not a judgment against 
the common fund of the club itself but a personal judgment against 
each and every member of the club at the material time.’ Yet to 
succeed against each of those members it would be necessary to 
show negligence against every one of them and that each was 
liable for the whole of the damage. And it would surely be open 
to each member to seek to avoid liability by showing that he was 
not guilty of any personal negligence * or, if negligence was imputed 
to him vicariously, that the actual wrongdoer was not his servant 
or agent at the material time. The quantum of damage might 
also vary as between different defendants, at any rate in cases where 
the foreseeability of certain consequences was relevant to the 
damages or to specific items of damage recoverable in the action. 
The learned .judge treated the liability as being one of pure 
tort although he apparently regarded ‘‘the club’? as being thé 
employer of the plaintiff as well as being occupier of the club 
premises. The common law liability of an employer to his employee 
for the safety of the premises on which the employee is working, 
appears to arise out of an implied term in the contract of service 
rather than out of tort (see per Lord Wright in (1951) 67 L.Q.R. 
at p. 588). It seems very improbable however that the cleaner was 
the employee of the 2,800 members rather than of the committee 
or manager who presumably engaged her. And in this-latter event 
the committee or manager would not normally have power to enter 
into contracts as agent for the members (see Flemyng v. Hector 
,2M. & W. 172; cf. Bradley Egg Farm v. Clifford [1948] 2 All E.R. 
878), and it would always be open to a member to plead that he did 


4 < The epee in fact lost, as she failed to establish negligence. 
arker v. Allanson [1987] 1 K.B. 468. Note thet in Stone v. Bolton 
Eo A.O. 850, the question whether ea resentative action would lie 
Era aes pagel T Sa te 
whether the ju ent was pi paa l mem personally or 
merely against the club funds: cf. ( on t M.L.R. 498). j 
* Thus in the case of liability to an invitee, it would be necessary to show that 
the occupier knew or ought to have known of the unusual danger. And 
knowledge or means of knowledge posseased by one joint occupier would not 
necessarily be imputable to other joint occupiers. 
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not authorise the making of the contract (cf. Steele v. Gourley, 8 
T.L.R. 772; Draper v. Manvers, 9 T.L.R. 78). 

The remarkable implications of this decision are sufficiently 
indicated by bearing in mind that the persons represented are not 
parties to and take no part in the litigation. Hence a member of 
- a club who was abroad at the material time and knew nothing of the 
action at any stage might find himself saddled with a personal 
judgment for a heavy sum by way of damages in a claim which he 
has had no opportunity to defend. Moreover the decision seems 
to ignore the practical results of a judgment against the defendants. 
For although it is a personal judgment against each and every one 
of them, not one of these, except the representative defendants, 
` is named on the record, and it is far from clear what machinery for 
executing the Judgment might be invoked, or how disputes are to 
be resolved as to the identity of the members and their member- 
ship at the material time. In partnership law, since a judgment 
against the firm is a judgment against all the partners individually, 
a special procedure exists for enforcing such a judgment personally 
against the individual partners (R.S.C., Ord. 484, r; 8). No com- 
parable rules exist in regard to unincorporated associations under 
Ord. 16, r. 9, and for the very good reason no doubt that it was 
never contemplated that a judgment obtained thereunder could 
result in the execution of a judgment for damages against the 
parties represented in their personal capacity. In the words of 
Buckley L.J., in Walker v. Sur [1914] 2 K.B. at p. 936 : “It is 
simply an action of debt against a large number of individuals and 
no judgment could be obtained which would be representative 
against all of them; there could only be a judgment individually 
against each of them.”’ 

It may be said that this is an instance of hard cases making bad 
law. In the course of the argument Pilcher J. observed to counsel 
for the plaintiff, that ‘‘the law should not require you to make 
2,800 people defendants.” (See The Times, March 4, 1958). It 
may well be however that, as a matter of substantive law, liability 
in such a case as the present could be fixed on the committee or some 
other body or person in control of the club premises without the 
need for a representative action against the whole body of members. 
It does not appear from the report whether there were any trustees, 
, but even if there were none it is not clear why the plaintiff pre 
ferred to sue all the members rather than the committee. In this 
connection the case of Brown v. Lewis-( (1896) 12 T.L.R. 455)" 
seems to point the way. Alternatively the plaintiff might have sued 
certain of the members as joint occupiers in their personal capacity 
leaving them to claim any indemnity or contribution to which they 


‘In Brown v. Lewis the action began in a representative form against the 
members, but leave to amend by joining the members of the committee per- 
sonally was given sane, Bek hearing and judgment was given sgainst the 
committee personally as bemg the persons primarily liable, 
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might have been entitled from the other members. And lastly 
there remained the possibility of suing the person or body that 
engaged the plaintiff as being her employer at the material time. 
This case emphasises opce again the unsatisfactory position in 
regard to the lability of the members of an unincorporated club 
whether arising out of contract or tort. In principle the only 
effective way out of the impasse would be to allow an action against 
an unincorporated society to be brought in the name of the society 
in any-case where as a matter of substantive law the body of 
members might be held lable, any judgment so obtained to be 
enforceable only against the common fund or other joint property of 
the society. Such a judgment might be obtainable without prejudice 
to any liability established against any individual joined in the 
action (or sued separately) in his personal capacity. This result 
could of course only now be achieved by legislation. 
Drnnis Lioyp. 


Tae Derecrive MARRIAGE—AND THE CHILD 


Ir a wife, after threatening to petition for annulment of her marriage 
` on the grounds of her hysband’s incapacity, unsuccessfully pursues 
to the Divisional Court a complaint of desertion and persistent 
cruelty against him under the Summary Jurisdiction (Separation 
and Maintenance) Acts, she cannot then go back and have the: 
marriage annulled because of his incapacity. Such was the decision 
of the Court of Appeal (of Singleton, Birkett and Morris L.JJ.) in 
Tindall v. Tindall [1958] 1 All E.R. 189, and it is submitted that 
the common sense of ordinary people would heartily agree, with 
perheps a murmuring disapproval of such a wife’s ability to compel 
her husband to lodge £15 security for the costs of her appeal in the 
Divisional Court, with little chance of its recovery. 

But where approbation of a marriage is less emphatic, and a 
child is concerned, questions of greater delicacy may arise. In 
Slater v. Slater [1958] 1 All E.R. 246 (more fully reported in 
[1958] P. 68) the wife knew before the marriage of doubts enter- 
tained by her husband’s doctor about his procreative ability. Three 
years later, in early 1948, she was upset to hear from another doctor 
that the marriage had not been consummated, but told her husband 
that she wanted not a “‘divorce”’ but a child. In April of the 
following year they took charge of a boy of 2 whom they officially 
adopted in September, and at precisely this time the wife also 
fruitlessly underwent artificial insemination treatment from a donor. 
Almost immediately after the adoptiqn order she had a nervous 
breakdown and received institutional care. In November, 1949, 
after some conversation with a medical attendant during which she 
spoke of contemplating ‘‘ divorcing ’”’ her husband for incapacity, 
she returned home, but not until February, 1951, did she take legal 
advice and learn that her possible remedy was nullity and not 
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divorce. It seems to have been her husband’s conviction for a 
crime involving dishonesty shortly afterwards that finally decided 
her to leave him and petition for nullity, and the same Court of 
Appeal that had decided Tindall v. Tindall held, reversing 
Karminski J., that she was entitled to a decree. Singleton L.J., 
who delivered the Judgment of the court, found that she did not 
know of her legal remedy until November, 1949, and dineu 
W. V.oW. [1952] P. 152, on the grounds that here : “if. . . the wife 
petitioner did not know that she had a remedy for the wrens done 
to her, the adoption of the child did not amount to approbation 
of the marriage, nor had anything else up to November, 1949, 
any such effect.” . 

The practical result achieved by the decision is probably desir- 
able; both parties appear likely to þe less unhappy unmarried than 
married to each other, and the hapless adopted child may, it is to be 
hoped, be placed in the care of those more interested in tht happiness 
of another than in the contemplation of their own neuroses. The sole 
reference to him in the report is Somervell L.J.’s statement that in 
1949 the wife was “still anxious to do what was right towards the 
husband and towards the child they had adopted,” though she 
seems to have left him for five months in 1950 to stay with relatives 
in Gibraltar. - 


But the means by which this result was attained seem more open. 


to doubt. Surely, on general grounds, this case savours more of the 
marriage that has completely broken down than of one that never 
started? And more narrowly, not only is there here a finding of 
ignorantia juris eacusat (all the facts were known), but even the 
ignorance -was both incomplete (since in 1948 the wife was talking 
to her husband about “‘ divorce ’’) and unnecessary (since solicitors 


flourish in every town, and the wife was eventually put on the nee 


lines by the Citizens’ Advice Bureau). 

It was Denning L.J., sitting with Somervell and Hodson L. JJ., 
who, with his customary interest in the effect of court decisions, 
and an instinct for the mores of the times, concentrated attention 
in Wiseman v. Wiseman [1958] 1 All E.R. 601, on the effect on 
the child of a void marriage. It is submitted, alas, that in the 


present state of the law his contention that such a child may yet _ 


be legitimate cannot be substantiated. In this case a wife was 
allowed to appeal out of time against a dectee nisi granted to her 
husband, and the decree was set aside, because she had had no 
notice of the proceedings, and the husband’s failure to make “a 
sufficient or candid ” disclosure in applying for ‘substituted service 
was held to render that order voidable. The fact that in the mean- 
time the husband had remarried and a child had been born of that 
remarriage was held not to debar the court from setting aside the 
decree absolute. Denning L.J., towards the end of his judgment, 
said : ‘f I do not think that this avoidance will relate back so as to- 
render the child illegitimate. The child was legitimate when born, 
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and the doctrine of relation back has never been applied so as to 
render unlawful that which was originally lawful.” For th 
proposition he cited an authority on a landlérd’s right to mesne 
profits on re-entry after a breach of contract, and continued: 
‘* When a marriage which is voidable is avoided, the avoidance as a 
rule only speaks from its date. It does not relate back to the 
beginning.” Ags authority for this he quoted two cases to the effect 
‘that a decree of nullity in a voidable-marriage does not automatic- 
ally invalidate a previous separation agreement, but he did not 
refer to Dredge v. Dredge [1947] 1 All E.R. 29, which established 
(until statute intervened) that the child of a voidable marriage was 
retrospectively bastardised on annulment. Moreover, the argument 
was irrelevant since there was here no voidable, but a void 
marriage. The Lord Justice continued: ‘‘ It was suggested ip the 
artificial insemination case, L. v. L. [1949] P. 211, that the child 
of a voidable marriage may, on its avoidance, become illegitimate. 
That is not good law as it has been overruled by section 4 of the 
Law Reform (Miscellaneous Provisions) Act, 1949.” Here the 
distinction between the void and the voidable marriage becomes 
crucial, because the statutory provision (now the Matrimonial 
Causes Act, 1950, s. 9) reads: ‘“‘ Where a decree of r is 
granted in respect of a voidable marriage, any child. In 
Wiseman v. Wiseman there was no decree of nullity of the second 
marriage; as Denning L.J. himself said, once the decree of ~ 
dissolution of the first marriage was set aside, the second marriage 
automatically became void (under the doctrine of De Reneville v. De 
Reneville [1948] P. 100). The effect of the statutory provision is, 
furthermore, expressly limited to the children of voidable marriages. 

The conclusion, unsavoury, but apparently inescapable, seems to 
be that with all their skill and valour, the judges who seriously 
consider the effect of their judgments on society have not, so far, 
discovered any adequate means of protecting the children of such 
marriages. The legislature, while demonstrating in 1949 that 
determination finds no obstacle in parliamentary shortage of time, 
grasped only half the nettle. Why was‘the traditional distinction 
between the void and the voidable marriage retained? Im the 
present case, for example, the second wife, to he sure of her 
position (and, even more important, that of her future child), 
should, before marrying a divorced man, have inquired (1) whether 
his petition for dissolution’ of the previous marriage had been 
defended, and (2) if not, whether notice had been properly served. . 
The insistence on such an inquest into old unhappy thmgs contrasts 
strangely with the law’s benevolence, in Slater v. Slater, towards 
unnecessary ignorance about future possibilities. Even apart from 
the present case, do not children of some other cases of inadvertent 
bigamy call for protection? 

If, as seems probable, only the legislature can now remedy 
the situation, surely an Act to render legitimate the children of 
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void marriages, at least one party to which honestly and reasonably 
beheved the marriage to be valid, is now overdue and should be 
most insistently demanded. 

O. M. STONE. 


Toe Penuas Case: MIXED AND UNmIxED MARRIAGE IN SINGAPORE 


Is February of this year Lord Oaksey delivered judgment in Privy 
Council Appeal No. 21 of 1951, a case which is due to go down 
in legal history, at least in Singapore, as the Penhas Case.! The 
Privy Council, in, dismissing the appeal of Isaac Penhas from a 
Singapore High Court judgment, found that the appellant’s late 


brother, Abraham, a Jew of Iraqi origin, domiciled in Singapore and . 


a naturalised British subject, had contracted a valid marriage, 
dating from the end of 1987, with a Chinese woman, Tan Soo Eng, 
a British subject domiciled in Singapore. The judgment makes it 
possible for Tan Soo Eng to apply for. letters of administration of 
Abraham Penhas’s estate as his widow. 

The marriage came about in the following manner: Abraham 
Penhas, having been refused permission by his father, a well-to-do 
business man, ‘to marry a Jewess whom he had met in England in 
1986 (he was then 89 years of age), in the next year employed a 
Eurasian woman in Singapore to find him a wife. As a result, he 
was introduced to Tan Soo Eng, a widow, and her mother. It was 
finally settled that a wedding ceremony would be held in December, 
1987, ** according to Chinese rites.” The marriage could not take 
place in a synagogue; Tan Soo Eng was not at that time a Christian, 
and the Christian marriage legislation did not, therefore, apply; 
some sort of a Chinese ceremony seems to have been hit upon as a 
way of performing a rite of marriage. A few days before Christmas, 
friends and relatives of the bride gathered in the house which she 
had rented with the money supplied for that purpose by Penhas, 
who himself arrived accompanied by a Chinese gentleman and two 
Jewish friends. The Chinese gentleman conducted the ceremony. 

‘€ We stood before him. We worshipped the Heavenly God 
and I worshipped with Joss Sticks and he asked us each 
separately Sheer we were willing to be man and wife, and we 
both said .‘ Yes.” Deceased put a handkerchief over his head 
while I worshipped. ... Deceased told me it was their custom 
to put a handkerchief on the head. He raised his right hand the’ 
whole time while I was worshipping. I was murmuring a prayer 
to Heaven for long life. I could not understand what he was 
murmuring, it was in his language. After worshipping, his two 
Jewish friends shook hands with me and d so shook 
hands with me and kissed me.” . 

The couple then went to pay their respects, in Chinese fashion, to 
the bride’s mother, and the cererhony ended with a feast and a final 
blessing from the. Chinese gentleman brought by the groom. 


1 Isaac Penhas v. Tan Soo Eng [1958] A C. 304. 


- 


i 
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In this ceremony we have a fascinating example of the mingling 
of nuptial elements in a polyglot and multicultural colony. On the 
face of it, it might seem a matrilocal Chinese wedding augmented 
by a few Hebraicisms. But the mixture of things Jewish and 
Chinese is legally only of marginal interest, for it is the consensus 
which the ceremony implies, taken together with the subsequent 
cohabitation until Penhas’s death at the hands of the Japanese in 
1042, and the raising of two children of the union—baptised as 
Christians to add to the colourful compromise of cultures—which 
has made this a good marriage in law. The appellant denied the 
possibility of cohabitation (saying that normally Penhas did not 
sleep away from his father’s house), and alleged that nothing was 
known of the union to the deceased’s own family. The courts, 
however, have found a valid marriage, applying the doctrine of 
common law marriage. 

In Singapore there are special legal provisions for the marriage 
of Muslims (Malays, Indians, and Arabs) and Christians (of many 
ethnic groups). Civil marriage legislation has been in force only 
since 1941. A long series of cases has established that the Chinese 
are polygamous and that customary forms of marriage, for both 
primary and secondary wives, have legal validity, although there 
has been much debate about the nature_of these customary forms. 
Furthermore, the courts have recognised the possibility of non- 
Chinese women (even Christian, it has been argued) marrying 
Chinese men by Chinese forms as secondary wives. Apart from 
Carolis De Silva v. Tim Kim (1902), which is a Selangor (one of the 
Malay States) case, there appears to be no record of a ruling on 
the possibility of a Chinese marriage between a Chinese woman and 
a non-Chinese man. ‘The Selangor marriage was upheld on the 
grounds of intention, cohabitation, and repute. As far as the 
Colony of Singapore is concerned, the Penhas Case shows for the 
first time the ability of persons of different religious and cultural ° 
backgrounds to, enter into valid marriage together on the basis of 
` common law marriage principles. 

However, although the judgment in this case relates to a mixed 
marriage and, as a result, may seem to have prime significance for 
other inter-ethnic unions in the colony which are not formed under 
legislated provisions, it may be said that the application of the 
concept of the common law marriage has just as much relevance for 
marriage between Chinese and Chinese. Certainly, recent judgments 
locating marriage in the realm of consensus must have an important 
bearing on the old problem of the Chinese secondary wife or con- 
cubine. Up to 1949, it would seem, it was usual for the Colonial 
courts, when they were called upon to decide whether a Chinese 
woman was or was not a secondary wife, to apply the three tests of 
intention, cohabitation, and repute.. For example, in 1947 in Penang 
(which has the same legal background as Singapore) Carey J. 
refused to find a marriage where the woman claimed to be the 


t 
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wife of a deceased Chinese. Cohabitation and intention to form a 
more or less permanent union appeared to be established, but the 


judge could not satisty himself that there was repute. (Tan Ah 


Bee v. Foo Koon Thye and Another, Law Reports of the Malayan 
Union, 1947.) Yet in June, 1949, contemporaneously with the 
' Penhas Case in the Singapore High Court, Murray-Aynaley C.J. 
in Singapore found a Chinese secondary marriage simply on the 
basis of consensus, invoking the English concept of the common 
law marriage. 
“ Held, . that for the legal requirements of a Hel. the 
with a tsai [principal wife] or a t’sip [secondary wit 
law of the Colony merely requires a consensual marriage, "that 
is, an agreement to form a relationship that comes within the 
English definition of marriage’. ; that the requirements of 
a ceremony, of a formal contract and-of repute of marriage 
are evidentiary only and not essential to the ition of 


the status of a tsip. .. .” (Er Gek Cheng v. Ho Ying Seng,. 


‘The Singapore Law Reports, 1949.) 


The doctrine of common law marriage was applied in the 
Penhas Case, but their Lordships’ judgment in ‘the Privy Council, 
while finding that the ceremony performed ‘‘ was indubitably 
intended by the partie, to constitute a valid marriage,” admitted 
the possibility of doubt on the question whether the marriage so 
intended was ‘a common law monogamous marriage or a Chinese 
polygamous marriage.” However, their Lordships held that “‘ the 
evidence as it stands sufficiently proves a common law monogamous 
marriage.” One of the implications of this seems to be that 
arguments in the Singapore courts that the doctrine of the common 
law marriage ought to be applied to Chinese secondary marriages 
may have to face the objection that the common law marriage 
‘enshrines monogamy. However, it seems unlikely that there will 
be a retreat from Murray-Aynsley C.J.’s position and probable 
that Chinese secondary marriages will henceforth be judged in 
terms of consensus. This is not Chinese law; far from it. It is 
not English law. But it is law made by English judges struggling 
with the problem of adapting the law of England, as it was at the 
time of its importation into the Colony, to the needs of a non- 
European population. Of the 1807 Charter of Justice the first 
Recorder of Penang said that it 

aes . secures to all the native subjects the free exercise of 


their religion, indulges them in all their prejudices, pays the 
most scrupulous attention to their ancient usages and habits.’’ 


A century and a half later one of the ancient usages and habits of 
the natives of England takes its place, somewhat incongruously. it 
may be thought, in the law of the Colony of Singapore. 


Maurice FREEDMAN. 


+ 
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9 
SELF-SERVICE SHOPS AND THE Law or CONTRACT 


THe decision of the Court of Appeal in Pharmaceutical Society of 
Great Britain v. Boots [1958] 1 Q.B. 401, affirming the judg- 
ment of Lord Goddard C.J. [1952] 2 Q.B. 795, provides welcome 
authority for the familiar and elementary proposition that a display 
of goods in a shop is not an offer but only an invitation to treat. 
But in extending this proposition to self-service shops it has been 
endowed with an unfortunate element of rigidity. 

The case arose under section 18 (1) (a) (iii) of the Pharmacy 
and Poisons Act, 1988, which makes it unlawful to sell certain 
poisons unless the sale is effected by or under the supervision of a 
registered pharmacist. Boots, at one of their branches, had 
adopted a self-service system so that a customer could there help 
himself to goods, including poisons covered by the Act, which were 
displayed on shelves with a conspicuous indication of the price. 
The customer was then required to take his purchases to the cash 
desk by the door, where a qualified pharmacist was in attendance 
scrutinising and supervising each purchase. The plaintiffs main- 
tained that this practice violated the Act since the registered 
pharmacist could intervene only after the sale had been effected. 
Self-service sales, in their opinion, differed from those through shop 
assistants in that the offer to sell was made by displaying the goods 
and was accepted by a customer as soon as he had selected the 
goods and before he appeared at the cash desk. Lord Goddard 
rejected this argument. ‘‘It is a well-established principle,” he 
said, “‘ that the mere exposure of goods for sale by a shopkeeper 
Indicates to the public that he is wiling to treat but does not 
amount to an offer to sell. I do not think I ought to hold that 
that principle is completely reversed merely because there is a 
self-service scheme, such as this, in operation.’ Consequently he 
gave judgment for the defendants. 

Whether a display of goods amounts to an invitation to treat 
or to an offer must depend upon the intention of the shopkeeper, and 
the principal reason for assuming that shop window displays are 
intended only’ as invitations to negotiate is that there might be a 
larger number of customers willing to buy than the shopkeeper 
would be able to supply. This was explained by Lord Herschell in 
Grainger and Son v. Gough [1896] A.C. 825, although that case 
was concerned with an advertisement by catalogue rather than by 
window display. The situation is clearly different where goods are 
_ displayed in bulk on the counter or shelves of a shop, since the offer 
disappears when the last item of stock has been sold. Lord 
Herschell’s argument would, therefore, justify different treatment 
of a display of a sample in a shop window or show case and of a 
display of stock on the counter or shelves. But Lord Goddard 
refused to draw this distinction. It would mean that ‘fon the 
customer picking up the article the property would forthwith pass 
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to him and he would be able to insist upon the shopkeeper allowing 
him to take it away, though in some particular cases the shop- 
keeper might think that very undesirable. On the other hand, if 
a customer had picked up an article, he would never be able to 
change bis mind and to put it back.” This, as Romer L.J. added, 
would quickly destroy the popularity of these shops. 

But, with respect, it cannot be said that because a display is 
considered to be an offer a customer must be treated as having 
bought an article as soon as he has picked it up. Although an offer 
can be accepted by conduct, the offeree’s action must clearly 
and finally demonstrate the intention to accept.as, for instance, 
the act of boarding a bus, or inserting a coin in an automatic 
ticket machine. The picking up of an article displayed is capable 
of many explanations, and whatever view be taken of the meaning 
of the display the customer should always be free to explain that 
he had picked up the article merely to examine it, or that he had 
taken it reserving the right to put it back and substitute another 
article for it. 

It must also be remembered that the customer would not be 
able to take the article away before he had paid for it. ‘* Passing 
of the property and right to possession are two different things,” as 
was shown by Hallett J. in Dennant v. Skinner [1948] 2 K.B. 164. 
A similar confusion of the making of a contract and its performance 
appears in Lord Goddard’s statement that since the offer to buy 
is made by the customer “‘ there is no sale effected until the buyer’s 
offer to buy is accepted by the acceptance of the price.” 

It is, of course, true that the shopkeeper would not be able to 
prevent the acquisition of goods by undesirable customers although 
he might wish, and in the case of poisons he ought to be able, to 
prevent this. But it is begging the question to assert that he has 
done what he ought to do, just because he ought to do it. 

The intention implied in a display of goods can be ascertained 
by putting the question in terms of freedom of contract, the 
right of the shopkeeper to refuse a customer. When Baron 
Parke in Timothy v. Simpson (1884) 6 C. & P. 499 at p. 580, 
insisted that a shopkeeper could refuse to sell goods advertised in 
the window and could turn out a customer who insisted on buying 
them, he clearly vindicated the shopkeeper’s freedom of contract. ` 
More recently, Sir Percy Winfield has asserted that ‘‘a shop is 
a place for bargaining, not for compulsory sales.” 1 

Bargaining in the full sense of the word does not take place in 
most shops and compulsory sales have now become common to an . 
extent which would have alarmed Baron Parke. Thus there can 
be little doubt that a shopkeeper cannot refuse to sell rationed 
goods, certainly not to a customer registered with him. The con 
text of rationing explains Lord Chief Justice Caldecote’s remark in 


1 Winfleld, ‘‘ Some Aspects of Offer and Acceptancs,’’ 55 L.Q.R. 490, at p. 518. 
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Wiles v. Maddison [1948] 1 All E.R. 815 at p. 817, that “‘ a person 
might be convicted of making an offer of an article of food at too 
high a price by putting it in his shop window to be sold at an 
, excessive price.” Many people will sympathise with the customer, 

in the case before Baron Parke, who was turned away arbitrarily 
and not very politely, and there is an even stronger feeling of resent- 
ment against the practice of selling commodities in short supply to 
specially favoured customers from ‘‘ under the counter.’? Restric- 
tions of the freedom of contract of shopkeepers are, therefore, 


supported by opinion even beyond the extent to which they have . 


been established in law. l l 

But freedom of contract cannot be curtailed only by legislation, 
it can also be surrendered voluntarily. Thus, where contracts are 
made through automatic machines, the power to turn away 
customers is lost and the parties may reverse the character of 
offeror and offeree. There is some doubt as to whether it is the 
passenger or the owners of the railway who make the offer when a 
ticket is sold at a booking office.? But where a ticket is obtained 
from an automatic machine and generally where goods are sold 
through automatic machines, it is certain that it is the act of 
putting the coin into the machine which ‘‘is the acceptance of a 
standing offer made by the owner of the machine.” ? 

It might be argued that these cases are distinguishable from 
self-service shops since in the case of machines vot only the selec- 
tion of the goods but also payment are made without the agency 
of an assistant. But this argument again confuses the elementary 
distinction between entering into a contract and performing it. 
The fallacy of this argument is, moreover, clearly demonstrated 
by Chapelton v. Barry U.D.C. [1940] 1 K.B. 582. Slesser L.J. 
there explained that the placing of a pile of deckchairs so that 
the public could help themselves to them constituted an offer. 
The institution of self-service m that case thus involved loss of the 
right to turn away customers, even although collectors were 
employed to receive payment, and the situation, it is submitted, is 
indistinguishable from self-service shops. This system is adopted 
because it is thought to possess advantages over more orthodox 
trading methods, such as economy in overheads, and a general 
increase in efficiency and productivity.‘ To secure these important 
commercial benefits a merchant might well be willing to surrender 
his freedom to refuse customers. 

But the right to surrender the freedom of choosing one’s 


2 Denton v. G. N. Ry. (1856) 5 El. & Bl. 860 implies, as was pointed out 
m the dissenting judgment of Crompton J., that a display in a shop window 
must be considered to be an offer. It would also be drffoult to resist this 
conclusion if Warlow v. Harrison (1855) 1 E. & E. 205, is supported. 

3, Pollock on Contract, 18th ed., p. 9. 

4 See the Report of the lo-American Council on Productivity discussed in 
The Times newspaper of November 5, 1952, and The Observer 3 November 9, 
1952. i 


í 


872 THE MODERN LAW REVIEW Vou. 16 


` customers is subject to limitations as much as freedom of contract 
in general. Such limitations, depriving a merchant of the right to 
surrender his freedom of choice, appear when retail sales are 
controlled by legislation. The control of the sale of intoxicants by 
the Licensing Laws compels publicans to retain the power to refuse 
customers. It would certainly be difficult to operate the self-service 
system in public-houses, or to employ it for the sale of rationed 
goods. It is true that the poisons with which the decision in 
Pharmaceutical Society of Great Britain v. Boots was concerned 
were not dangerous so that there might be no immediate risk in ` 
allowing free access to them. On the other hand, a customer might 
consume any poison which he had selected before coming to the 
door to pay for it, just as in some self-service restaurants the 
customer consumes his food before he pays for it. If this possi 
bility was contemplated and approved by the Poisons Act it seems 
difficult to understand why this Act, in section 22, should have 
forbidden the sale even of non-dangerous poisons by automatic 
machines, or why indeed there should be any control over the sale 
of non-dangerous poisons. 

If effect is to be given to the control instituted by this Act, the 
self-service system should not be allowed to operate in the case of 
poisons covered by the Act; or, at least, it should be necessary to 
exhibit prominently a notice warning customers that the goods 
displayed on the shelves of the chemist’s department could be 
acquired by them only after they had submitted their selection to 
the pharmacist in attendance for inspection. R 

, J. UNGER. 


ILLEGAL PERFORMANCE OF CONTRACT 


Tarr is authority, both old and new, for describing as illegal. a 
contract which though legal in its inception has been performed 
in an illegal manner by one of the parties. Thus, in 1822, Best Jo 
stated that where a contract is illegally performed ‘‘ there is no 
legal contract ’’ (Bensley v. Bignold, 5 B. & Ald. 885, 842); and 
a century later in Anderson v. Daniel [1924] 1 K.B. 188, where a 
fertiliser was delivered without the invoice required by statute, 
Bankes L.J. concluded that ‘‘ the contract of sale is illegal,” and 
Scrutton L.J. expressly agreed with him.* Although Bankes L.J. 
there admitted that it was unnecessary to decide whether the 
contract was illegal ab initio, and both Scrutton and Atkin L.JJ. 
emphasised that it was the performance that was illegal, the 
traditional terminology was once more employed in B. & B. 


1 This view of the effect of a failure to deliver the invoice required by the 
Fertilisers, otc., Act, 1920, was pra ts by the perliament draftsman on 
the occasion of the amendment of t Act, for s. 1 (2) of the amending 
Act of 1926 expressly provides that such failure '' shall not mvalidate sa 
contract of sale. 
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Viennese Fashions v. Losane [1952] 1 All E.R. 909, where 
Evvershed M.R. held that a similar failure to deliver a statutory 
invoice ‘‘ tainted the contract’’ (pp. 912 F, G, 918 A), a ¢on- 
clusion reached also (p. 918 B) by Jenkins L.J., who stated that 
the illegal performance ‘‘ sufficed to turn it into an illegal contract ”’ 
(p. 918 G), so that “‘ that course of events must taint the whole 
contract with illegality ° (p. 914). In the light. of these dicta 
` it may therefore be suggested with respect that not the least merit 
of the judgments delivered in the Court of Appeal in Marles v. 
Trant, MacKinnon Third Party [1958] 2 W.L.R. 564, is a new- 
found accuracy ‘of terminology, for emphasis is laid in all three 
judgments upon the fact that where such statutory invoice 1s 
lacking the contract itself is and remains legal, the illegality being 
confined to the performance: see per Singleton L.J. at p. 569; 
Denning L.J. at pp. 570-1; and Hodson L.J. (diss.) at p. 576. 
In view of the number of occasions upon which delivery of goods 
must today be accompanied by an invoice or similar document, it 
is a matter for congratulation that the courts have at last reached 
‘ the position stated by Pollock (Contracts, 18th ed., p. 846) in the 
words: ‘* The fact that unlawful means are used in performing an 
agreement which is prima facie lawful and capable of being lawfully 
performed does not of itself make an agreement unlawful.” 

In Maries v. Trant, however, the court’s unanimity in the 
matter of terminology did not extend to the conclusion reached. 
The plaintiff having recovered damages from the defendants for 
loss arising from their misdescription of seed which they had sold 
him, the defendants claimed an indemnity from the third party 
who had supplied them with the seed under the same misdescrip- 
tion, but Lynskey J. rejected this claim on the ground that it 
could not be established without proof that they had illegally 
delivered the seed (to the plaintiff) unaccompanied by the 
particulars required by the Seeds Act, 1920. It is clear that the 
defendants’ cause of action against the third party did not require 
reference to this illegality and that they were entitled to at least 
nominal damages. But were they entitled to more? Their claim 
as pleaded was for special damages arising from the resale, and 
Hodson L.J. concluded that they could not otherwise ‘‘ prove 
their damages when those damages are to be measured by reference 
to a contract illegally performed by them.” To this, several 
answers were vouchsafed, but the measure of reliance placed upon 
each by the majority of the court is not clear. : 

(i) It was suggested that the defendants were not required to 
refer to the sub-contract, in that, by S. G. A., s. 58 (2) they were 
entitled to the estimated loss directly and naturally resulting from 
the third party’s misrepresentation and, since a resale was within 
the contemplation of both parties, damages must be assessed on 
the basis of the loss which would flow from such contemplated 
eventuality. Singleton L.J. rejected this claim for general damages 
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on the ground that it was not put forward at the trial. But would 
it have succeeded had it been properly pleaded? It would appear 
not. Singleton L.J., relying on a dictum of Devlin J. in Biggin v. 
Permanite [1951] 1 g. B. 422, 486, suggested that where a resale 
has actually occurred damages cannot be claimed without reference 
to the resale which has in fact taken place; while Hodson J.J. 
rejected the claim for general damages (at p. 576) on the ground 
that “‘this would enable the defendants to reach by a circuitous 
route the goal from which they are barred by the illegal perform- 
ance of their contract.” It would appear, therefore, that, not- 
withstanding Singleton L.J.’s remark that ‘‘ the third party had 
nothing to do with the contract between the plaintiff and the 
defendants,” all members of the court accepted Denning L.J.’s 
conclusion (at p. 571) that the defendants had to prove their 
contract with the plaintiff. 

(ï) It was suggested that the defendants’ claim did not, how- _ 
ever, require a reference to the illegality in their performance of 
the sub-contract. Hodson L.J. admits that the illegality was “' in 
a sense irrelevant,” while Denning L.J. remarks that it did not 
make ‘‘ any practical difference ’’; but it is Singleton L.J. who 
appears to make this his ratio decidendi, for he concluded that 
“ unless either (1) the contract was an illegal contract, or (2) the 
damage resulted from the omission’’ [to supply the statutory 
particulars] such illegality was irrelevant, so that where, as here,, 
the loss incurred had nothing to do with the illegality, the illegality 
may be ignored. 

(ii) The conclusion reached by Denning L.J. goes further, for 
the learned Lord Justice decided that, even if a reference to 
the ‘sub-contract and to its illegal performance were required, the 
defendants’ lack of culpability would prevent the operation of the 
maxim ew turpi causa non oritur actio, for this was a case “‘ where 


__ _@ man can be guilty of a crime without any moral culpability at 
all,” so that it could not be said that he was ‘‘ seeking to get 


reparation for the consequences of his own culpable crime.” 

The decision reached in Marles v. Trant may be welcomed, 
“í because,” to borrow the words of Hullock B. in Tyson v. Thomas 
(1825) McC]. & Y. 119, 128, “at the least, the [third party’s] 
defence does not seem founded on a very nice feeling’’; but, as 
Singleton L.J. ignored the defendants’ illegality on the ground that 
it was non-productive, while Denning L.J. rejected it on the ground 
that it was non-culpable, it is perhaps idle to speculate upon what 
ratio decidendt will eventually be attributed to the case. 


J. A. Courts. 


Himr-Purcuoase AGREEMENTS AND PENALTIES 


Tsar by-blow of the Factors and Bills of Sale Acts, the modern 
hire-purchase agreement, usually contains a minimum hiring clause 
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requiring the hirer to pay not less than a certain proportion of the 
total hire, notwithstanding return of the goods before such an 
amount has become due as instalments; the goods may be returned 
on the hirer’s volition, or may be repossessed by the owner, and the 
latter act may be authorised under the agreement on an event 
(such as the death of the hirer) which is legally neutral, or an event 
(such as failure to pay hire) which is a breach of the agreement. The 
Court of Appeal has previously held that when the clause operates 
on an event not constituting a breach of the agreement, it is un- 
affected by the equitable doctrme of penalties; Assoc. Distribs., 
Lid. v. Hall [1988] 2 K.B. 88. It has now held in Cooden ` 
Engineering Co., Lid. v. Stanford [1958] 1 Q.B. 86 (Jenkins 
L.J. diss.) that when operating on a breach, minimum hiring 
clauses do come within the scope of the penalties doctrine; the 
clause in question was held to be unenforceable because it required 
an unreasonably large payment. This decision gives your Aus- 
tralian correspondent subdued satisfaction, because it upholds a view 
strongly pressed by him in an article in (1986) 10 Australian Law 
Journal 167. On the authorities then available (reported chiefly in 
textbooks on hire-purchase law and nowhere else) the view was 
somewhat heretical, and the opposing view was argued with equal 
vigour by your correspondent’s colleague at the Victorian bar, 
Mr. R. L. Gilbert, in 12 Australian Lew Journal, at pp. 189, 198. It 
is a pity that the researches of counsel and court on the Cooden 
Engineering Case did not extend to these articles, which raised 
questions of legal history and social policy not adverted to by the 
Court of Appeal. Your correspondent’s satisfaction is subdued 
because this has ceased to be an active issue in Australia, where 
legislation of the mx states has long since made minimum hiring 
clauses unenforceable and given the courts a degree of control over 
the operation of hire-purchase agreements comparable with that 
which the Court of Chancery established over mortgages. The 
English Hire Purchase Agreements Act, 1988, ss. 4 and 5, likewise 
operates to protect hirers against the effect of minimum biring 
clauses, but section 1 inscrutably restricts the protection to 
agreements concerning goods of limited value—in the case of 
motor-vehicles, £50 and under. The six Australian Acts, besides 
putting no monetary limit on their application, provide a bewildering 
variety of protections for hirers and even a few for owners. Perhaps 
the most absurd extremes of tenderness (intended to benefit hirers, 
though just as likely to benefit owners) is that in the Queensland 
Act of 1988, s. 15, requiring hearings to be tn camera, unless other- 
wise ordered by the court. But without going to such extremes, the 
Mother of Parliaments might well adopt some of the Australian 
provisions, and should certainly consider abolishing the limitations 
of the 1988 Act, or at least bringing them into line with the march 
of inflation. The Australian Acts are titled ‘‘ Hire-Purchase Agree- 
ments Acts” and can readily be discovered by consulting the 
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‘ cumulative alphabetical tables of Acts in force which appear in the 
annual volumes of ‘all the state statutes, excepting those of 
Tasmania. The latter state’s volumes do not provide this handy 
reference; the relevant Act there is 1948—44, p. 209. 


GEOFFREY SAWER. 


 Masrer’s LIABILITY to Servant’s WIFE ror Insury DUE TO 
SERVANT’S NEGLIGENCE 


THe problem which was before the Court of Appeal (Singleton, 
Denning and Hodson L.JJ.) in Broom v. Morgan [1958] 1 Q.B. 
597, can be summarised in one sentence: Is the employer of a 
married man liable to the man’s wife for the husband’s negligence 
in the course of his employment? The court, affirming Lord 
Goddard C.J. [1952] 2 All E.R. 1007, answered the question in 
the affirmative. This decision will undoubtedly meet with general 
approval. Oddly enough, there was only one English precedent, 
Smith v. Moss [1940] 1 K.B. 424, a very short judgment of 
Charles J. who arrived at the same result. In the circumstances, 
the court relied much on American and Australian authorities. 

Such difficulties as arise in connection with the instant case are 

not to be found in the realm of legal policy, but at the lower level 
of legal technique. By section 12 of- the Married Women’s | 
Property Act, 1882, ‘‘no husband or wife shall be able to sue the 
other for'a tort.” Where is the flaw in a chain of reasoning which 
consists of these Imks: 

(1) a master is liable for his servant’s conduct in the course 
of his employment only if the servant himself is Hable 
therefor as a tort; 

(2) a man cannot be liable to his wife in tort; 

(8) hence the master cannot be liable for a tort committed by 
the servant against his wife? 

Lord Goddard C.J., decided the case on the ground that the 
first of these propositions was wrong, and the three members of 
the Court of Appeal agreed with him. The wrongly so-called 
** vicarious ” lability of the master is not a liability imposed upon 
X for the tort.of Y. As Denning L.J. said, it is not “a sub- 
stituted liability whereby a person who is not morally answerable 
is made responsible for the liability of another. ... The reason 
for the master’s liability . . . is the sound moral reason that the 
servant is doing the master’s business, and it is the duty of the 
master to see that his business is properly and carefully done.” 
Although sometimes (not always) the master’s liability hinges upon 
the negligence of the servant, that liability is,’ since the master 
cannot exculpate himself by pleading his own diligence, in fact a 
species of strict liability, and, as Lord Goddard pointed out, com- 
parable to that of the owner of dangerous things. The employer 
of a servant creates a risk that the servant may do harm in the 
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course of his employment. For this risk he is liable. This view is in 
accordance with Holmes’ historical analysis in the First Chapter of 
The Common Lew. | 

To make the master liable it is enough that the servant has acted 
negligently in the course of his employment, whether or not, in doing 
so, he committed a tort. ‘‘ Acting negligently ” in this context means 
acting carelessly in violation of a moral duty recognised by law, 
although, as in the present case, the law may refuse to attach to this 
recognition the sanction of delictual liability. The servant owed 
to his wife the same moral duty to be careful that he owed to 
everyone else or even, as Singleton L.J. thought, a special duty 
in virtue of his common law liability of maintenance. Hodson L.J. 
emphasised that the absence of substantive liability did not mean 
that the husband was not ‘‘in breach of duty.” Duty which is - 
predicated upon a moral norm recognised by law is different from 
liability which “is one form of sanction the law may attach to the 
norm. The absence of this sanction does not indicate the absence 
of the norm, and negligence is a concept which transcends the law 
of tort. On the other hand, however, such liability may exist 
although the law of procedure prohibits its enforcement through 
a particular kind of action. The classification of rules concerning 
liability as “‘ procedural ” or ‘‘ remedial ” is apt to lead to injustice 
and to confusion as students of the conflict of laws know only too 
well from cases such as Machado v. Fontes [1897] 2 Q.B. 281. 

The line of reasoning which was the basis of the decision of the 
Lord Chief Justice and approved by the Court of Appeal was thus 
a clarification of the master’s liability for the servant’s negligence 
(and, incidentally, an important contribution to analytical juris- 
prudence). It was sufficient to support the decision. If the first 
of the three propositions stated above is wrong, the employer is 
liable whether or not the second proposition is right, t.e., whether 
or not, as a matter of substantive law, the servant can commit a 
_ tort against his wife. The decision itself is compatible with the 

view that the spouses are not only precluded from suing one another 
in tort, but that, as a result of the survival of the ‘‘ unity ” rule, 
they cannot be mutually liable in tort. Indeed, Lord Goddard 
and Hodson L.J. were explicit on the point that the substantive 
immunity or disability had survived the 1882 Act. The Lord 
Chief Justice referred to Phillips v. Barnett (1876) 1 Q.B.D. 486, 
to demonstrate the meaning of the substantive common law rule. 
In an article in Vol. 15, p. 188 of this Review the present writer 
submitted that modern cases such as Chant v. Read [1989] 2 
K.B. 286, and Drinkwater v. Kimber [1952] 2 Q.B. 281, can be 
explained only on the basis that, regrettable though it may be, the 
common law rule survives. If a wife was precluded only from suing 
her husband for torts-committed during marriage while, as a matter 
of substantive law, he was liable, the principle of Curtis v. Wilcow 
[1948] 2 K.B. 474, would apply to postnuptial as it applies to” 
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prenuptial torts and she. could protect her acquired substantive 
right as her ‘‘ property’ by an action. The continued existence 
of the ‘‘unity’’ rule was cogently demonstrated by Professor 
Glanville Williams in this Review (1947), Vol. 10, p. 16. 

It would have been unnecessary to revert to this point but for 
the fact that, in the instant case, Singleton and Denning L.JJ. 
based their decision not only on the irrelevance of tort liability 
between husband and wife but also on its existence, i.e., on the 
view that the second of the above-stated propositions was wrong. 
Denning L.J. said that the fiction of unity of husband and wife had 
“ no longer a place in our law ” and that such disabilities as existed 
rested only on the wording of section 12, i.c., that they were purely 
procedural, comparable to those imposed by ‘the Statute of Frauds. 
The husband’s “ immunity is a mere rule of procedure and not a 
rule of substantive law. It is an immunity from suit and not an 
immunity from duty or liability. He is liable to his wife, though 
his liability is not enforceable by action. .. .”? And, although 
Phillips v. Barnett would have to be decided today as it was in 
1876, this was so on the ground that “the immunity from suit 
conferred by section 12, once it has attached, is not lost by 
divorce.” It is, however, with respect, not easy to see how a 
purely procedural disability imposed upon the spouses as spouses 
can attach, if, at the time of the commencement of suit, they are 
no longer husband and wife. 

It will be observed that, in the judgment of Denning L.J., 
s duty” and “liability ’’ are almost identified, and this is also 
true of the judgment of Singleton L.J. who took the view that the 
existence of a tort could be concluded from the language used in 

section 12. Hodson L.J. shared the latter view, but (more 
correctly perhaps than consistently) pointed out that nevertheless 
the substantive liability remamed. 

The survival of remnants of the ‘“‘ unity ” fiction, such as the 
exclusion of mutual tort liabilities, must be regretted. Unfor- 
tunately neither the Act of 1882 nor that of 1985 produced the 
result which Denning L.J. tried to read into the present law. The 
argument that the vestigial remainders of the common law had 
been swept away by legislation has so far been unsuccessful in the 
courts (¢.g., Edwards v. Porter [1925] A.C. 1; Bayliss v. Blackwell 
[1952] 1 K.B. 54). Clearly there is a strong case for law reform. 
That reform, it is submitted, can be brought about only by legisla- 
“tion and not by the courts. : a 

i . O. Kann-Freonp. 


LIABILITY For THE Acts OF AN AGENT 


THe recent decision in Ormrod v. Crossville Motor Services, Ltd. 
_ [19858] 1 W.L.R. 409, though but briefly reported, is of consider- 
able general interest. The facts were as follows: A, a competitor 
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in the Monte Carlo rally, asked his friend B to drive his (A’s) car 
to Monte Carlo. B was to arrive at Monte Carlo before the end 
of the rally, but, apart from this, he was free to drive the car in 
his own time and along a route of his own choosing. After B’s 
arrival at Monte Carlo, A, B and B’s wife were to use the car for 
a joint holiday in Switzerland. The car came into collision with 
C’s motor-bus through B’s negligence. Devlin J. held that A was 
liable to C for damage to the bus. 

The learned judge said that, although there was no “legal 
contract of agency,” yet A had requested B to. drive the car, and 
“he who complies with such a request is the agent of the other, 
since he who makes the request has an interest in its being done ”’ 
(at p. 411). The relation of principal and agent, therefore, though 
consensual, is not necessarily contractual. In the present case the 
purely consensual relation involved the principal in liability to a 
third party; it might equally have given rise to a liability between 
principal and agent. For example, if B had used the car to carry 
a passenger for reward he would probably have been liable to 
account to A. Thus it is possible that a legal liability can arise 
under the law of agency from a mere agreement which does not 
amount to a contract. 

Ormrod’s Case is also of interest in the field of vicarious 
liability. A master’s liability for injuries inflicted by his servant 
was probably based in the first place on the consideration that, as 
the servant was acting on his master’s business, Justice demanded 
that the master, who took the benefit, should also shoulder the 


‘liability. Our case shows that what was once the juridical basis 


of a particular rule has now been transformed into a substantive 
general principle. Vicarious liability is thus no longer restricted to 
the categories of contract or control, but can arise wherever one 
person does an act at the request of another who has an interest, 


‘financial, social, or moral, in its performance. 


Finally, the decision removes one objection to holding a com- 
pany liable for ultra vires torts. It has been argued that, as the 
company’s contract with the tortfeasor is ew hypothesi void, his 
act cannot involve the company in liability. (Goodhart, Essays 
in Jurisprudence and the Common Law, Chap. V). This argument 
is no longer conclusive, for Ormrod’s Case .shows that vicarious 
liability does not depend on any contractual relationship between 
+he tortfeasor and the persons to be held liable. 

G. H. Terre. 


PRIVILEGE AND COMMUNICATIONS TO M.P.s 


PARLIAMENTARY privilege is a body of case-law that has been 
developed predominantly by the House of Commons. But if the 
cases in which questions of privilege have fallen to be decided by 
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the courts have been few, their constitutional importance has 
generally been high. Rivlin v. Bilainkin [1958] 1 Q.B. 485, 
cannot be regarded as a leading case, but it is worthy of notice if 
only for the interesting questions it leaves unanswered and for the 
misconceptions that the decision has already caused in some 


In earlier proceedings between the parties an interim injunction 
had been granted against the defendant (the plaintiff’s former 
husband) restraining him from repeating alleged slanders against 
the plaintiff. .He subsequently went to the House of Commons and 
handed to a messenger five communications addressed to named 
M.P.s and repeating the alleged slanders. One was accepted for 
personal delivery to an M.P. The plaintiff applied for an order 
.of attachment committing the defendant to prison for breach of. 
the interim injunction, the breach consisting of the publication of 
‘that communication. It was argued for the defendant that the 
court had no jurisdiction to make the order because the publication 
had occurred in the precincts of the House and was connected with 
an attempt to obtain parliamentary redress for an alleged grievance. 
McNair J. rejected this plea, holding that no question of privilege 
arose, *‘ for a variety of reasons ’’ and particularly because ‘‘ the 
publication was not connected in any way with any 
in that House.” He added, em abundanti cautela, that he had 
consulted three senior judges of the Queen’s Bench Division -who 
had .authorised him to say that they agreed with this conclusion 
(see report in The Times, December 19, 1952, p. 2). 

The part of the judgment that deals with the question of 
privilege is disappointingly brief. What were the other reasons for 
holding that the publication was not privileged? Is the com- 
munication of a supposed grievance to an M.P. within the precincts 
of the House never protected by parliamentary privilege; or protected 
only if it relates to a bona fide complaint against a public official or 
authority or to a “‘ political’? matter? It is clear, however, that not 
every defamatory statement made or wrongful act committed within 
the precincts of the House is protected by parliamentary privilege, 
and there is reason to believe that even a conversation in the House 
between M.P.s would be unprotected in an action for slander if 
it did not relate to a proceeding in Parliament (cf. H. C. 101 of 
1989, pp. ix, 26, 55-7; Erskine May (15th ed.) pp. 68-4; R. v. 
Bunting (1885) 7 O.R. at p. 568). On the other hand it is equally 
clear that communications made from outside the House by 
members of the public to M.P.s may in certain circumstances enjoy 
qualified privilege in the law of defamation: Dickson v. Lord 
Wilton (1859) 1.F. & F. 419, N.P.; R. v. Rule [1987] 2 K.B. 875. 
Because parliamentary privilege does not apparently give the sender 
of such communications immunity from lability for defamation, it 
is sometimes thought that the House has no power to take action 
against persons whose conduct is calculated to interfere with the 


- 
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freedom of communication between an M.P. and members of the 
public. The powers of the House in these matters are undetermined 
(see, e.g., Case of Rev. O. Fielding Clarke, 485 H.C. Deb. 2491 
et seq., et passim; Case of Mr. D. N. Pritt, 509 H.C. Deb. 798 
et seq. ; 510 H.C. Deb. 48 et seq.), but it is consistent with principle 
to maintain that in a proper case the House could treat such 
conduct as a contempt even if it did not constitute a breach of a 
recognised nominate privilege. 
S. A. DE SMITH. 


Toe Court oF CHANCERY AND TRUSTS 


In periods of uncertainty there are obvious dangers in tying up 
funds too rigidly in settlements, and it has always been comforting 
for settlors and their advisers to believe that there was a “°° safety 
valve” in the Court of Chancery, which could in an emergency be 
asked to vary the trusts in the interests of beneficiaries. The 
importance of this jurisdiction has grown with the rise in death 
duties and the increase in the difficulties of avoiding them. The 
extent of the jurisdiction has therefore great practical importance 
as well as great academic interest in relation to the nature of the 
Court of Chancery. It is with this that the Court of Appeal was 
concerned in three cases reported at [1958] Ch. 218, which may ' 
be referred to under the name of the first of them, Re Downshire 
Settled Estates. 

The cause of the application in each case was the desire to avoid 
death duties, but that circumstance alone was held to be no bar to 
relief. The powers of the court were, however, found to be some- 
what narrower than had often been believed. By a majority the 
court denied that the inherent jurisdiction of Chancery enabled it, 
save in exceptional cases, to authorise general modifications of a 
settlement. The only general power was to confer on trustees 
special administrative powers to deal with an emergency or some 
unforeseen circumstance, when for want of those powers the trustees 
might be unable to prevent injury to the beneficiaries. Thus special 
powers of sale or investment could be granted. Here section 57 of 
the Trustee Act, 1925, had not authorised any wider interference 
with the trust, it merely enabled the court to act where there was no 
emergency or unforeseen circumstance justifying the exercise of the 
inherent jurisdiction. Neither the inherent power of the court, nor 
its statutory powers, extend therefore to rearranging beneficial 
interests under the trusts. l 

The exceptional cases where the court can do that are, it was 
said, two. First where there is a direction for accumulation, tben 
the court can order maintenance, despite that direction, as effectively 
carrying out the presumed intent to benefit the family ; and secondly 
where a compromise has been agreed between the beneficiaries who 
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are sui juris the court can consent on behalf of infants and bene- 
ficiaries not yet in being, even though an interference with the trusts 
is involved. Compromise in this context is to be broadly interpreted, 
including a composition of the rights of beneficiaries, as where, for 
example, contingent interests are converted into vested interests in 
a smaller fund, as a price for some concession by other beneficiaries. 
It will not, however,.cover a mere redistribution among beneficiaries 
in order to save duties. The statutory jurisdiction under section 64 
of the Settled Land Act, 1925, is, it was said, much nearer to this 
head of the mherent jurisdiction, and so is much broader that that 
under section 57 of the Trustee Act. A warning was, however, 
entered that where there is no unsold land remaining in a settle- - 
ment neither section 57 nor section 64 might be applicable, a 
statement “which was obiter, and might perhaps be further con- 
sidered in view of section 75 (5) of the Settled Land. Act. ' 

It is impossible in a short note to do full justice to the judgment 
in these cases; certainly they will repay close study, and, though 
they define the jurisdiction of the court somewhat more narrowly 
than it was often thought to be, they do nevertheless allow a fair 
measure of relief. The anxiety of the court to avoid any rigid ` 
definition of the jurisdiction was, however, plain, and important 
though these cases may be, it is evident that the judgments must 
be taken as a guide, and by no means as the final word. 


J. D. B. Mrrcsenu. 


z 


SAFE SYSTEM OF OUTSIDE WORE—THE SEQUEL 


Tax House of Lords have unanimously upheld the decision of the 
Court of Appeal in the window-cleaning case, [1952] 1 K.B. 141; 
1 All E.R. 89, reviewed in this Journal in April, 1952 (15 M.L.R. 
248). In General Cleaning Contractors, Ltd. v. Christmas [1958] 
A.C. 180 they have held the employers of the injured workman 
liable in damages for failing to provide a safe system of work. The 
grounds of their decision are different, however, from those advanced 
by Denning and Hodson L.JJ. in the Court of Appeal. Their 
Lordships have fastened upon a passage in the judgment of Lloyd- 
Jacob J., which did not appear in the All England Reports, to the 
effect that, even if the suggestions that the employers could have 
discharged their duty of care by the provision of a ladder or cradle, 
or by the use of hooks in the wall together with a safety-belt, were 
impracticable, which the learned judge did not accept, the employers 
were under a duty to take steps to ensure that the involuntary 
closure of the lower sash, which caused the accident, was impossible : 
[1952] 1 K.B. 141, at p. 188. The employers, it is now said, should 
have instructed their man to examine the window and see what 
dangers were involved in cleaning it by ‘‘ the window-sill method,” 
and they should have provided him with wedges or blocks to use 
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wherever the window was liable to slip or run down. “(See Earl 
Jowitt at p. 189, Lord Reid at p. 198, Lord Tucker at pp. 198-9.) 
They were negligent in failing to do so. 

In so resolving the matter, their Lordships have wisely avoided 
subscribing to the views expressed i in the Court of Appeal as to the 
provision of safety-belts and hooks, or ladders or cradles, and have 
neatly turned against the appellant company one of their original 
arguments in their own defence, viz., that the workman was guilty 
of contributory negligence in failing to take steps to wedge or secure 
the window. The result is a sensible decision which clearly demon- 
strates the continued importance of the common law duties of 
employers in an age of extensive regulation of conditions of 
employment by statutory authority. It is rather surprising that the 
window-cleaning trade has not been made the subject of special 
regulations : the authorities might well consider this. 

Just how difficult it now is for a window-cleaner to fix liability 
on ar occupier in the light of this case and the Horton Case can be 
seen from the later decision in Bates v. Parker [1958] 2 W.L.R. 
642. The Court of Appeal there decided that the occupier was not 
Hable where the accident to the window-cleaner was caused by his 
placing reliance on a plywood panel fitted in place of one of the 
window panes, which, without the knowledge of the occupier, he 
was accustomed to use as a hand-hold, but which the occupier 
had loosened since his last visit, preparatory to replacing it with 
glass. l 

The decision of Lynskey J., which was reversed, was that the 
loosened panel constituted an unusual danger within the principle 
of Indermaur v. Dames, and that the Christmas Case did not 
govern the matter, as it depended où its own particular facts. The 
Court of Appeal, in disagreeing with this, have adopted the state- 
ment of Denning L.J. in the latter case to the effect that “the 
householder employs the window-cleaner as an independent con- 
tractor to clean his windows, and leaves it to him to decide how 
he shall do it and what safeguards he shall take.” In the present 
case Romer L.J. was prepared to go further and hold that these 
observations of Denning L.J. were not confined in their effect to 
window-cleaners but were of general application to independent 
contractors employed for the purpose of cleaning or repairmg 
premises. . 

Indeed it can almost be said that independent contractors now act 
at their own peril. They can, of course, insure against such 
accidents as occurred in the Christmas Case and Bates v. Parker, 
but they cannot normally make the occupier liable in damages. The 
most they can do is charge more for their services, to cover the 
insurance premiums, if these are found to be heavy. In fact, the 
law has given a new twist to the old saying that the customer ig 
always right! 

J. E. HALL Tanas 


a 
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SECONDARY Parties To Nox-HxistTent Cane 


Can a person be gtulty as secondary party (principal in the second 
degree or accessory before the fact) to a crime that does not exist 
in law? Until the recent decision in R. v. Bourne (1952) 86 Cr. 
App.R. 125, an answer would confidently have been given in the 
negative; but the decision in that case, opens up a new vista of 
possibilities. 

The conduct proved against the accused was so revolting ‘that 
it is small wonder that the court was willing to strain every resource 
of the law against him. Reducing the sordid facts to their essential 
minimum, he had compelled his wife by duress°to commit an 
unnatural offence with an animal. He was sentenced concurrently 
for aiding and abetting the wife to commit the offence, inciting her 
to it, and indecent assault upon her. On appeal, it was held by the 
Court of Criminal Appeal that the conviction was proper on all 
grounds. The argument for the appellant was that the conviction 
for aiding and abetting was wrong, because if the wife had been 
charged she would have had a defence on the ground of duress, 
and the accused could not be guilty of aiding an offence that in law 
had not taken place. This argument was rejected on the ground 
that the defence of duress ‘‘ admits that she has committed the 
crime but prays to be excused from punishment by reason of 
duress. ... She could have set up the plea of duress, not as show- 
ing that no offence had been committed, but as showing that she 
had no mens rea because her will was overborne.... The offence 
of buggery does not depend on consent; it depends on the act, and 
if an act of buggery is committed, the felony is committed.” 

With all respect, it is difficult to accept these dicta literally. 
Duress is more than a prayer to be excused from punishment; it is a 
legal defence ‘which within its limits entitles the accused to a verdict 
of not guilty. There is no question of discretion about it. The notion 
that, where the-actus reus of felony is committed without mens rea, 
there is a felony for collateral purposes, is one without precedent in 
the long history of the criminal law. 

The actual decision is ditectly contrary to Tyler (1888) 8 C. & 
P. 816, which was cited in argument, where it was ruled that 
there could not be’a conviction of aiding and abetting a person of 
unsound mind. The solution of the difficulty adopted in Tyler was 
to convict the accused as principal in the first degree acting through 
an innocent agent, and it is submitted that this was the proper 
mode of reaching the result in Bourne. It may be noticed that the 
doctrine of innocent agency is applicable even to statutory offences. 
Where a statute uses a verb like “ enters,” “publishes” or 

“* makes,” there is abundant authority for saying that conduct by 
an innocent agent coming within the verb will be attributed to the 
principal. There seems to be no eee in reaching the s same 
conclusion for unnatural offences. 


Jory 1958 NOTES OF CASES ` B85. 


There are two situations that the doctrine of innocent agency 
fails to reach. The first is the semi-innocent agent. Here there 
is an exception to the first part of the ruling in Tyler, for a person 
may be convicted as principal in the second degree to a crime of 
graver nature than the principal in the first degree. Thus, a 
principal in the second degree may be convicted of murder when 
the principal in the first degree, who alone was provoked, is con- 
victed only of manslaughter (cf. Hale P.C., i, 488; East P.C., i. 
850; Moore v. Lowe (1985) 116 W.Va. 165; 180 S.E. 1). Secondly, 
the doctrine of innocent agency fails to reach the situation where 
the morally guilty person cannot himself be brought within the 
words of the statute. Thus, if a statute penalises an act only when 
done by a person having a licence, a morally guilty person who 
does not himself possess the licence cannot (in the absence of an 
offence committed by the licensee) be convicted under the doctrine 
of innocent agency. or at all (Morris v. Tolman [1928] 1 K.B. 166). 
Another illustration is Thornton v. Mitchell [1940] 1 All E.R. 889, 
where an omnibus was being reversed, and the conductor negligently 
signalled to the driver that the road was clear, when in fact there 
was a pedestrian behind the omnibus. It was held that the 
conductor could not be convicted of aiding an offence that the 
driver had not committed. Only‘the driver could be convicted of 
careless driving as principal in the first degree, and here the driver 
was not careless, but only the conductor. Nor could the conductor 
be regarded as constructively driving, because such a wide inter- 
pretation of ‘‘ driving ” in the particular statute would have led to 
manifest absurdities. It would have meant, for example, that no 
one could employ a chauffeur to drive him in his car without himself 
passing the driving test and having a licence. 

It is submitted that these last two decisions were inevitable on 
the wording of the statutes, and that no wider interpretation was 
possible without an undue extension of the field of constructive 
crime. ` 

The reasoning in Bourne seems to be that there is a kind of ghost 
crime committed by the actor which is sufficient to mculpate the 
secondary party. The rule is basically inconsistent with the decision 
of the same court only the year before in Walters v. Lunt [1951] 2 
All E.R. 645, noted ante, Vol. 15, p. 222, where it was held that 
there could be no receiver of goods taken by a child under eight. 


GLANVILLE WILLIAMS. 


FRAUDULENT TAKING IN LARCENY 


Axona the more familiar epithets used in defining statutory offences 
is the word ‘‘ fraudulently,” which is generally regarded as denoting 
the precise mental element requisite in such crimes. Probably the 
best known illustration occurs in the definition of larceny in 
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section 1 (1) of the Larceny Act, 1916, which provides : ‘“ A person 
steals who, without the consent of the owner, fraudulently and 
without a claim of right made in good faith, takes and carries away 
anything capable of being stolen with intent, at the time of such 
taking, permanently to deprive the owner thereof.” Strange though 
it may seem, however, until the decision of the Court of Criminal 
Appeal in R. v. Williams [1958] 2 W.L.R. 987, no authoritative 
modern interpretation existed as to the meaning of “‘ fraudulently ” 
in that section. The appellant in that case was a sub-postmistress 
at a general ‘shop 1 in which her husband carried on business. When 
the shop was in financial difficulties the appellant took money from 
the till in the postal department and used it for the business of the 
shop. On the basis of the appellant’s expressed intention to repay 
the money out of the sales in the shop two lines of defence were 
put forward, viz., (1) that she had not intended permanently to 
deprive the Postmaster-General of the property in the money, and 
(2) that she had not acted fraudulently. 


The first defence was calculated to negative the necessary animus 
furandi but, as Lord Goddard C.J. rightly stated, it was essential 
to.appreciate that what was alleged to have been stolen was money. 
In the opinion of the court, the coins and notes having been taken 
from the postal till and used in the business of the shop the appel- 
lant intended permanently to deprive the Postmaster-General of 
those coins and notes. Currency has always occupied a special 
position in the law of larceny, creating well-known difficulties in 
connection with the distinction between larceny by a trick and 
false. pretences, and larceny and fraudulent conversion. This aspect 
of the decision in R. v. Williams must be considered in relation to 
the particular facts of that case, and no suggestion should be read 
into the court’s ruling that a person who wrongfully borrows any 
article * other than money, such as a book or a bicycle,’ intending 
eventually to return it, is guilty of larceny.’ 


The second line of defence raised the question, what is the 
meaning of ‘* fraudulently ” in the statutory definition of larceny? 
In-jts requirement that the taking must be fraudulent the Larceny 
Act merely repeats what was deemed necessary in Roman law,‘ and 
examination of the definitions put forward by Coke ë and Hawkins * 


EEEE E EN PE O ee a 1980, s. 8, to take 
and drive away a motor-vehicle without the consent of the owner or other 
lawful authority. This offence was created owing to the difficulty experienced 
in proving en intent permanently to deprive the owner of his property in the 
vehicle. 

2 Under the Orminal Justice Act (Northern Ireland), 1958, s. 15, it is made 
an offence to take away a pedal-cycle in circumstances sumilar to those already 
existent in the case of motor-vehicles. 

3 Illustrations of this prmoiple are to be found in R. v. Phillips (1801) 2 East 
PC 662; R. v. Webb (1 1 Moo 43l; and R. v Addis (1884) 1 x 78. 

4 Bee Stephen, H.C L., iii, 181-2. 

‘5S Ime'ttutes. 111, cap 47 

* P.C., 184. 
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indicates the same emphasis on “ a felonious and fraudulent taking,” 
while East” adopts the phrase “ a wrongful and fraudulent taking.” 
Modern opinion, as expressed in the current edition of Russell on 
Crime, is that the word “ fraudulently ” adds nothing to the more 
precise phrase ‘* without a claim of right,” and reliance is placed on 
the judgment of Parke B., more than a century ago, in R. v. 
Holloway (1848) 8 Cox 241, at p. 244. 

Insomuch as the Court of Criminal Appeal in Williams also 
referred to Parke B.’s opinion in Holloway, it is important to note 
that different versions exist. as to what the learned Baron said in 
that case. Referring to East’s definition .of Iarceny, Parke B. is 
quoted in two series of reports ° as saying: “‘ Some further explana- 
tion is needed of the words ‘wrongful and fraudulent ’—they 
probably mean without colour of right’’; whilst in another 
report *" he is cited as declaring: ‘this definition needs some 
addition, the taking should be not only wrongful and fraudulent but 
should also be without any colour of right.” Having regard to the 
patent conflict evidenced by the above extracts from the reports, 
it would seem that little profit is to be gained from dwelling on 
the repudiation in Williams of Parke B.’s view that the two 
expressions are synonymous. . In the opinion of the Court of 
Criminal Appeal the word “‘ fraudulently ” is intended to, and does, 
add something -to the phrase ‘‘ without a claim of right.” Prefacing 
the court’s definition with the warning that the words used might 
not fit every case—an admission which surely weakens any defini- 
tion—the Lord Chief Justice said that the term ‘“‘ fraudulently ” 
meant that “ the person who takes the property must know when he 
takes it that it is the property of another person, and he must take 
it’ deliberately, not by mistake, and with an intention to deprive 
the person from whom it is taken of the property in it.” ! Thus, 
explained Lord Goddard, if a person picks up a suitcase at a railway 
station in the mistaken belief that it is his own, he does not take it 
fraudulently. Such conduct might equally well be described as 
manifesting a claim of right made in good faith, as may also be said 
of the case where a finder believes that thé owner cannot be dis- 
covered by taking reasonable steps,* or has abandoned the article,” 
and resolves to keep the article for himself. These examples indicate 
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2 P.C. 558. 

10th ed., Vol. 2, p. 1175. For the contrary view, see Cross, 68 L.Q.R. 108, and 

the present writer in 14 M.L.R. 318-9. 

18 L.J.M.C. 60, at p. 62, and 8 Cox 241, at p. 244. Cf. the report in 2 Car. 

& Kir. 949, at p. , in which the absence of a colour of mght is related to 

the word “ felonious.” 

1¢ 1 Den.0.0. 870, at p. 875. Whereas the learned editor of Russell relies on the 
report in Cow's Orimenal Cases, it will be seen that in the recently published 
Cases on Criminal Law by Turner and poling Ss preference is shown by the 
same editor for the report in Dentson’s Crown 

11 [1058] 2 W.L.R. at p. %1. 

12 Beo R v. Reed (1842) O. & M. 807. 

13 Bee Bilerman’s Walson Line v. Webster [1952] 1 Lioyd’s Rep. 179. 
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the difficulty of disassociating the word ‘‘ fraudulently ’? from what 
hitherto has been described as acting without a claim of right made 
in good faith. 

Later in the course of his judgment Lord Goddard C.J. said of 
the sub-postmistress and her husband, “‘ they acted fraudulently 
because ... they knew that they had no right to take the money,”’ 
and their conduct made it clear that ‘‘they had acted dis 
honestly.” "4 It is in this sense of acting dishonestly, it is 
submitted, lies the true explanation of the word “‘ fraudulently.”’ 
It is in this sense that the Divisional Court in Rose v. Matt [1951] 
1 K.B. 810, spoke of the true owner’s fraudulent taking of his own 
clock from a shopkeeper to whom he had entrusted it as security, 
and in which the shopkeeper had a special property. Moreover, it 
is in this general sense of dishonest conduct that the earlier cases, 
involving an intent to charge a bailee in detinue,™ or to expose 
a bailee to a penalty payable under a bond,** or even an intent to 
defraud the Crown,’ are explicable. This interpretation is basically 
the same as “‘the absence of honest intention”? test which 
Channell J. in R. v. Carpenter (1911) 22 Cox 618, 624, said was 
the yardstick with which to judge an intent to defraud in a case of 
obtaining by false pretences. Stating that Channell J.’s test was 
Just as apposite in cases of larceny, the court in R. v. Williams held 
that it is no defence for a person in the position of the appellant 
to prove that, although not in a position to replace the money at the 
time of taking, she hoped and intended to be able to do so in the 
future. However, in the same breath, Lord Goddard added that 
the taking would not be fraudulent if the person who dabbles with 
somebody else’s money is an individual with good credit and with 
plenty of personal funds. Thus, what would appear to be laid down 
as a rule of law in R. v. Wiliams is, in effect, reduced to a question 
of fact, wherein the issue of honest or dishonest conduct is left for 
the jury to decide having regard to all the facts before them." 


J. Lu. J. EDWARDB5. 


14 [1958] 2 W.L-R. at pp. 989, 048. 

18 1 Hale P.C. 618. 

18 R, v. Wilkinson and Marsden (1621) Euss. & Ry. 470. 

1f a p. 472. 

18 Cf. R V. Modland (851) 5 Cox 99, and R. v. Trebtloock (1858) D. & B. 488. 
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Law AND THE Laws, being the Marginal Comments of a Theologian. 
By Narman Mickie, Principal of Mansfeld College, 
Oxford. inburgh: W. Green & Son, Ltd. London: Sweet 
& Maxwell, Ltd. 1952. viii and 122 pp. 145s. net. ] 


Ir is always interesting, and sometimes chastening, for lawyers to hear the 
views about law expressed by laymen, and here the Jurist can find his familar 
problems stated from the point of view of a theologian. The retiring Principal 
and Professor of Dogmatic Theology of Mansfield College has based his book 
on the Wilde Lectures which he delivered in 1949. His theme is the relation- 
ship between theology, moral philosophy and jurisprudence (which in medieval 
times would not need to be argued), his aim is directed towards a Christan 
philosophy of jurisprudence, and he modestly excuses himself for his temerity 
by asking “what theologien or what lawyer in this country has of recent 
years attempted seriously to relate theological and legal theory”? Although 
he disclaims a first-hand knowledge of many of the jurists whose theories he 
surveys, he has thought long and deeply about these matters, as befits the 
son of one of Queen Victoria’s counsel now in hig hundredth year. 

In the first two chapters Dr. Micklem discusses the relation between juris- 
prudence and ethics (the moral basis or aim of law) and between jurisprudence 
and theology (“The rejection of religion: heralds the end of the reign of 
law,” p. 16). The spectalisation of the sciences has isolated law in modern 
times: how was it related in the past to these other and higher systems of 
norms? For the classical tradition of thought on this question Cicero is taken 
as the guide. Chapter 8 contains a good summary of Cicero’s De Legibus, 
and it is assumed that this work -represents the Graeco-Roman traditon. 
Medieval thought in this fleld is concerned with two questions, the eternal law 
and the law of nature (Chap. 4) and positive law and the law of natlons 
(Chap. 5). These two chapters rely largely on Suares, Treatise on Laws and 
God the Law-giver, a choice which may be Justified by the authors special 
interest in international law: otherwise St. Thomas Aquinas, to whom a few 
references are made, might be thought more representative of the medieval 
Christan tradition. The discussion of modern Jurisprudence (Chaps. 6 and 7) 
is based mainly on the theories of Austin, Kelsen, Duguit, the sociological 
school of Roscoe Pound and the historical school of Savigny. An appeal is 
made for the inclusion of justice in the definition df law (pp. 50—58), and 
“social engineering” is reduced to “a process of tinkering” (p. 60). Chapter 
8 ig an eloquent plea for natural law whose aim is justice, and this idea 
Dr. Micklem reconciles with the findings of historical Jurisprudence. He does 
not think much of natural rights, but half-heartedly admits “natural clatms” 
(Chap. 9). The connection between theology, moral philosophy and juris- 
prudence is most evident in international law (Chap. 10). In the discusafon 
of corporate personality (Chap. 11) we are asked to remember that all human 
associations are relations between men, not substantial essences. The conclusion 
of this sincere and thoughtful book is that “if the requirements of religion be 
overlooked . ... the requirements of the law will soon cease to be met, and, 
further, the law itself will insensibly change its requirements and soon turn to 
its own negation” (p. 118). 

The author has a tendency—perhaps due to his theological training—to 
use quotations from legal authors not as mere illustrations but as arguments 
or even proofs; but almost any of these quotations taken out of their context 
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could form the subject of a critical question. It might appear from references 
to the Digest at p. 89 that the Romans used “ jus gentium ” to mean International 
law. Some allusion might have been made in Chapter 5 to the doctrine of the 
natural rights of States. It is said at p. 60 that “social engineering’ is a 
phrase “not repudiated by Roscoe Pound himself.” Surely Pound coined the 
phrase, and he likes it so much that he reiterates it in his latest book Justice 
according to Low, The references to legal textbooks given in the footnotes 
date mostly from the time when the lectures were delivered rather than when 
the book was prepared for publication. We need not be fastidious about 
that in a book of this kind, but two or three specific complaints may be made. 
References to Allen’s Law in the Making are to the Ist ed. (pp. 2, 17), the 
2nd ed. (pp. 7, 66), the 4th ed. (p. 67), or no edition at all (pp. 14, 20 and 91). 
It is strange to find Dicey’s Law of the Constitution cited from the 8rd: ed. 
(P. 17). A quotation from Sir Percy Winfield at p. 19 is sald to come from 
the Harvard Law Review, but we must consult Paton’s Jurisprudence (presum- 
ably the 1st ed.) to find the volume and page. The inconvenience of inconsistent 
or out-of-date references is increased where they are the sources of second-hand 
quotations. Whether “By me kings relgn” comes from Chap. 7 or Chap. 8 
of Proverbs must be left to theologians to decide (of. pp. 42, 44). 


O. Hoop Puriurs. 
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CASES oN CHURCH AND STATE IN THE UNITED STATES. By MARK DE 
Wore Howr. Harvard University Press. [London : Geoffrey 
Cumberlege. 40s.] 


Ir would be too harsh a judgment to say that the Founding Fathers shirked 
the issue of religion in constructing their new instrument of government, but it 
might be reasonable to assert that it was a subject upon which they felt less 
certainty than they did, for inslance, on property or popular democracy. For 
purposes of political propaganda Jefferson could allow that men are endowed 
by a Creator with certain unalienable rights, but.whether the Creator was an 
anthropomorphic God or a merely mathematical final cause did not greatly 
concern those wise and éxperienced gentlemen. 

The First Amendment to the Constitution mentions religion definitely and, 
in the context of State-building, negatively. There is to be no established 
religion and no obstructions to the free expression of religious ideas. Thus 
it has become possible to argue that the Federal Government, and, in its 
train, the State Governments are to be considered as definitely negative with 
regard to the pressures of the religiously inclined who would wish to influence 
government towards sympathy for thelr particular church or for religion in 
general. But the role of government as the impartiel arbiter between the 
forces of religion and anti-religion hag been difficult to maintain in an environ- 
ment where militant atheism has never proved as acceptable socially as 
moderate religion. Materialism and agnosticism have had their triumphs, 
notably in the Scopes trial, and their publicists of national renown tn Ingersoll 
and Mencken; but the irreligious, tt is confidently assumed, are temporary and 
light-hearted backsliders; they are not atheists. 

What have, in fact, been the practices of. American communities become 
powerful arguments on the side of those who argue that religious sentiment 
is a natural and useful cement of the constitutional edifice, and that therefore 
this comfortable development of social values should bear more weight with 
the:courts than formal constitutional principle. As Mr. Justice Reed put it 
in MoColhwn, dissenting: “ Devotion to the great principle of religious liberty 
should not lead us into a rigid interpretation of the constitutional guarantee 
that conflicts with accepted habits of our people. This is on instance where, 
for me, the history of past practices is determinative of the meaning of a 
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constitutional clause, not a decorous introduction to the study of its text” 
(888 U.S. 208, 1948). 

If religion is a cement, the consciousness of religious diversity may well 
prove a solvent Any public authority which by its policies emphasises this 
consciousness of diversity may find that its actions are not welcomed by the 
courts. That at any rate seemed to be one of the lessons of McCollum, but 
the Court of Appeals of New York in 1951 (Zorach v. Clouson, 100 N.E. 
2d. 468) gave its approval to a system of religious instruction in the State 
which differed from that condemned in MoColawn by a hairsbreadth The 
“wall of separation between Church and State” no doubt still exists, but it is 
no longer constructed of unyielding stone. New end flexible materials are in 
fashion. The wall is no longer straight, but is conforming fo the pattern of 
the varying political and social pressures applied to it by the weight of 
organised political-religious groups. All wish to find accommodation within 
the wall, for outside life is more difficult and rather more expensive. 

“Professor Howe has compiled an instructive array of cases to illustrate ‘the 
major phases of the ChurchState question in the United States. The cases 
are arranged to illustrate various aspects of the general issue, but an historical 
line of development is also displayed. Disestablishment was the classic problem 
of elghteenth-century America, while education is the question of our Ume. To 
connect the two we have Mr. Justice Rutledge’s Immense opinion in Everson 
(880 U.S. 1, 1947) here reduced to a “ flashback” of five pages—in the opinion of 
this reveiwer rather too summary a treatment There is great variety in 
Professor Howe's selection; Disestablishment, the Church as Corpodretion, 
Ecclesiastical Adjudication, Police Powers and Education. We have Jefferson’s 
researches into Hales opinion that “Christianity is parcel of the laws of 
England” set out with a nice respect for the ancient reports and the Norman- 
French idiom. The vicissitudes of the Russian Orthodox Church are related 
_ In St. Nicholas Cathedral v. Kedroff (302 N.Y. 1, 1950). Here the whole history 

of the Church in modern Russia, from its casting out after the October Revolu- 
tion to its recall, in 1945, to political use as a part of the Soviet State, is set 
down in fascinating-detaiL In S. S. and B. Live Poultry Corp. v. Kashruth 
Corp. (S.Ct. of N.Y.. N.Y. County 158 Misc. 858, 1986) we hear the sad story 
of a Bronx poultry dealer who did not appreciate the extent of the Jyrisdictfon 
of the orthodox rabbis. (The student will recall that chickens also made legal 
history in a famous New Deal case.) 

There is a comic diversion in the case of Guy W. Ballard, alias St. Germain, 
who used the much-abused U.S. mails for fraudulent “religious” purposes. 
The U.S. Supreme Court withheld canonisation in 829 U.S, 78, 1944. From such 
light reading we can turn to the U.S. Supreme Court’s decisions in the Flag 
Salute cases and in Hverson and MoCollwm. The finale is on Broadway, with 
a double feature, the Italien film the Miracle and Streetoar, both of which, it 
was asserted, would give offence to the Catholic falthful, and Catholics are 
organised to repel attacks upon their faith and thelr moral values. 

Professor Howe is too modest in using the adjective “temporary” to 
describe this first edition. It is an important book of cases for the American 
student. Religion is an essential part of the American way of life and its 
“fmportance for the constitutional lawyer may well increase, especially if the 
Federal Government takes bold steps to assist those greet institutions of 
higher education in United States that are private foundations, for many of 
them have denominational orlgins. Religious questions are becoming somewhat 
uncomfortably involved in political issues in America. Many local, and even 
some Federal, practices seem prima facie unconstitutional, but the courts can 
take comfort in their difficulties from the view of Chief Justice John Marshall 
that the American constitution fis not to be subjected to “refined and meta- 
physical reasoning” which might leave it “a magnificent structure indeed 
to look at but totally unfit for use.” 

R. H. Puan. 
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BaliMENT IN THE ComMON Law. By G. W. PATON, M.A., B.C.L., of 
Gray’s Inn, Barrister-at-Law; Vice-Chancellor of the University 
of Melbourne. [ London: Stevens & Sons, Ltd. 1952. xl and 
446 and (index) 8 pp. £8 15s. net. | 


Ix his Preface to this new work, the author suggests that “there is value jn 
attempting to look at the whole law of bailment within the cover of one work.” 
It is precisely this convenient comprehensiveness which gives this book its 
greatest value. Previously, in order to obtain up-to-date material on the law 
of bailment, reference had to be made to various treatises on other branches 
of the law, where bailments were discussed often reluctantly, usually cursorily, 
and almost invariably unsatisfactorily. Now we have, in one volume, a concise 
treatment of every aspect of the law of Hailment. 

Part 1 contains a discussion of the Juristic principles underlying ballment, 
such as the delivery of possession, and its relation to contract,- tort and 
property. There is also-a sketch of the Roman law of baflment, and a fuller 
treatment of the historical development of bailment in English law. 

The scheme of the book in Parts 2 and 8 is to devote a chapter to each 
of the recognised categories of baflment; the gratuitous bailments of, e.g., 
Deposit, Mandate, etc. in Part 2; and the Baihnents for Valuable Consideration 
in Part 8, e.g, Custody, Innkeepers, Carriers, Hire, Hire-purchase, Pledge, 
etc. Within each of these chapters, we have sections such ag an Introductory 
Discussion, Duty of Bailor, Duty of Bailes, ete. 

Remedies in Bailment are dealt with In Part 4, which also contains chapters 
on such associated topics as Measure of Damages, Limitation of Actions and 
the defence of Act of God. In Part 8, the author treats of bailment in its 
relation to the Criminal Law, e g., Larceny as a Bailee, Theft by Owner from 
Bailes, etc. 

The advantages of having all this material at hand in one volume are 
manifest, but, over and above this, there is the advantage of having bailment 
treated as a single self-sufficient topic, not merely as an excrescence on some 
other branch of the law. This subservience of bailment in the past, particularly 
to the law of contract, has brought about several undesirable results, perhaps 
the most Important of which is the confusion which arises from the tmagined 
necessity of spelling out consideration even in cases of gratuitous baflments. 
This question is very well dealt with by Professor Paton, although he may be 
speaking somewhat optimistically when he asserts, on p. 40, “It is now 
recognised that gratuitous bailment, by its very definition, has nothing to do 
with the law of contract at all” It is true, as he mentions, that “this is the 
thesis of Cheshire and Fifoot and Salmond and Williams,” also, we may say, 
of Winfield, and now, it may be added, of Paton. But it is one thing, as we 
know only too well, to have a truth accepted academically and quite another 
thing to have it applied judicially; as witness the phrase cited by Professor 
Paton himself on the same page from a judgment of Scott LJ. in 1948, “the 
contractual liability of a gratuitous bailee.” . Even more recently, in US. of 
maples and Republic of France v. Dolifus Misg, eto., Earl Jowitt speaks of 

“simple contract of bailment.” As long as this phrase 1s in constant Judicial, 
aae it is surely premature to speak of the complete independence of baflment. 

In this connection, it is pleasing to find Balett v. Mingay treated, on p. 89, 
as it should be, as a further example in the Hne of cases often exemplified by 
Barnard v. Haggis, and not cited, as it all too often is, as authority for the 
proposition that ballment can exist independently of contract. Ag Paton points 
out, Lord Greene M.R. in holding that there was a good action in detinue, 
made it clear that the essential act was the parting with possession of the 
articles, which act was “outside the purview of the contract of baflment 
altogether” (another example of the constant use of that phrase). It might 
be a matter for speculation what the decision would have been if the infant 
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baflee had retained the goods himself. The reasoning of the Master of the 
Rolls could not then have been applied, but might it not have been possible 
to make the same approach as in Bowmahkers’ Lid. w. Barnet Instruments, 
Litd.?—where, in the case of illegal contracts, the bailor was permitted to 
recover the machines bailed merely by virtue of his property in those machines. 

This latter case and Mr. Hamson’s analysis of it in 10 CLJ., is dealt with 
fully on pp. 84-86, but under a different head, and it is significant that no 
analogy is suggested between these two cases. Hereln lies perhaps the main 
weakness of the work. In general, it deals more than adequately with the 
authorities, not only English, but also Dominion and American, with Roman 
influence and historical developments, and with the individual types of ball- 
ments. Yet, for all this, it lacks a satisfying unity and, to some extent, 
constructive and advanced analysis. Such a criticism may seem odd with 
reference to the author of one of the leading textbooks on Jurisprudence, 
but reference may be made, for example, to Chapter 6, on Finding. This 
consists almost entirely of quotations from Pollock and Wright and from 
Professor Goodharts Essay on Three Cases on Possession, together with 
summaries of decided cases and extracts from the Judgments in those cases. 
One finds little original inspiration to throw any fresh light on these dark, 
controversial issues. What is the essential difference, expressed in legal terms, 
between a “real” and a “colourable” loss and finding mentioned on p. 120? 
Later in the game paragraph, we find the sentence, “The test” (as to whether 
a finder in a “colourable” finding is guilty of theft) “is the moment of taking 
possession.” Presumably, from the context, this could be clarified into “the 
test is the presence or absence of the ammus furandi at the moment of taking 
possession,” but it might also mean “the vital fact to determine is the moment 
of taking possession.” Discussion on such a delicate point as this should not 
be affected by ambigulty. 

On p. 40, we find, “In gratuitous bailments, so far from the bailor gtving 
consideration he is receiving a benefit from the transection.” This would 
appear to involve the consequence that a party to a contract can never furnish 
consideration if he obtains an overall benefit from the performance of the 
contract. If Professor Paton wishes to avoid the possibility of such a mis- 
understanding, thén the phrase ought to be more carefully worded, as indeed 
it is, to some extent, on p. 99 and again on p. 182. 

Again, what is the difference between a “delivery of possession” and a 
“transfer of possession” on p. 6? And can there indeed be a baflment of a 
chose in action as would appear from the Australian case of R. v. Geake on 
p. 26, or is it not rather a bailment of that chose in possession which evidences 
the right to the chose in action? No attention is palid to the distinction by 
the author, who several times defines bailments as confined to personal property, 
without excluding choses in action, although it is difficult to imagine how one 
can have a bailment, with its delivery of possession, of a chose which, es 
hypothesi, has still to be reduced into possession. 

Sometimes, too, it 1s not easy to see the precise connection between the 
summary of a case as given in the text and the proposition which it purports 
to illustrate, ¢.g., the case of Goodman v. Boyoot on p. 81, or the Australian 
case of Penfold Wines Pty, Ltd. v. Hifott on p. 65. Other minor points are 
that the facts of Maurice v. Goldsborowgh Mort & Oo. are summarised in 
note 90 on p. 24; with no reference to the fact that this case has been more 
fully discussed in the text only five pages carller; while passages on p. 80 
and 49 state that in Roman law possession did not pass under pigmeus, although 
the contrary is stated, correctly, when pignus is discussed on p. 50. 

In a book so full of authorities, it might seem superfluous to mention a few 
cases which are not clted—certeinly not according to the very accurate Table’ 
of Cases—but one would expect to find such “old faithfuls” as R. v. Rowe 
(1859) on finding; Ross v. Hdwards (1895) on eviction of a baflee by title 
paramount; Rogers v. Lambert (1801) on jus tertii; Tho Tubantia (1994) on 
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the corpus in -possession; andthe more recent case of Walters v. Lemi (1951). 
on larceny by a bailee or by finding. It is suggested that cross-references 
t be to a particular page, where possible, not merely to a section which 
might cover as many as 19 pages; and a Table of References might be useful 
to elucidate, for non-Australian readers, such chess-like references as SLR.Qd. 
In conclusion, then, this book is well conceived and the material well © 
assembled, but its value would be enhanced if, in a second edition, the author 
gave us the benefit of a deeper analysis of the type of issue which has a 

been raised. 

C. F. Paneer. 


GBEsoN’Ss CONVEYANCING. Seventeenth Edition. By -R. H. 
KERSLEY, M.A., LL.M., Solicitor. [London : The Law Notes 
Lending Library, Ltd. 1952. cxii and 719 and (index) 65 pp. 
£8 17s. 6d. net.] 


Tre ELEMENTS OF CONVEYANCING. Eighth Edition. J. F. R. 
, Bonnert, of Gray’s Inn, Barrister-at-Law. London, Sweet 
& Maxwell, Ltd. 1952. xxri and 490 and ade 18 pp. 
£2 7s. 6d.] 


THe Sare or Lanp. By Enpwarp F., Groner, LL.B., Solicitor. 
[London : Sweet & Maxwell, Ltd. lriii and 542 and (index) 
84 pp. £8 8s. net. | 


Gibson and Burnett have been for many years leading conveyancing textbooks, 
and it is therefore no small commendation to say that the latest editions should 
maintain and enhance the reputation won by thelr predecessors. To keep 
such works up to date is a difficult task. The text of Gibson remains constant 
(as it has done for at least four editions) yet the editor has incorporated some 
850 fresh cases and has added chapters on Preliminary Enquiries and Com- 
pulsory Purchase. The former includes a full account of the Town and 
Country Planning Act, 1947; the Agriculture Act, 1947, might well be mentioned 
here also, instead of being confined to the section on, agricultural tenancies. 
Very welcome, too, are the new references to articles in periodicals and opinions 
given by the Law Society, and the emphasis (pp. 440, 528) on income tax and 
death. duties as factors influencing the making and drafting of settlements. 
The only serious criticism or suggestion is that Gibson could be made more 
valuable to students by more explanation and illustration bf the working of 
the varlous principles—at the expense perheps of some quotation of the 1925 
Acts. For example, the chapter on settlements is, like the rest of the book, 
both comprehensive and accurate, yet the student may well be happier with 
‘the shorter account in Burnett because of the numerous examples it contains. 
Again, Burneti’s 70 pages of precedents (pp. 422-490) may be more helpful 
than Gibson’s citation of forms from the appendices to the 1925 Acts. These 
forms are always very brief and may not be satisfactory, e.g., the charge by 


` way of legal mortgage from the Law of Property Act, 1925 (given at p. 298) 


contains no reference to any date for redemption. 

It is somewhat surprising to find the preface to Burnett ‘opening with the 
remark that since 1944 “the law relating to conveyancing has been Httle 
affected elther by statutory enactment or by decision of the courts.” This 
conservative outlook affects the emphasis given to various topics. In connection 
with the sale of lend, for example, too much seems to be made of open 
contracts and contracts by correspondence (the Lord Chancellor’s conditions 
are quoted in full) and too litte of the problems posed by planning law, etc, 
In general, as already indicated, Burnett, gives a very sound basic account 
of conveyancing. ` One point calling for mention nee that section 50 of the Law 


Jour 1958 ` REVIEWS 895 


of Property Act, 1925 (providing that the court can declare land free from 
an incumbrance if the money is pald into court), is so underlined at pp. 20 and 
184 that a student might justifiably believe it to be the normal method of 
discharging a mortgage on a sale by the mortgagor. S D 

George on the Sals of Lond is of course a new venture. The author has 
aimed at writing primarily an account of the present or post-1925 law, including 
however, necessary chapters on Devolution of Title before 1926 and Transitional 
Provisions. With this scheme of arrangement one is rather surprised to find, 
in the chapter on Investigation of Title and Requisitions, a section called 
“Effective Grant of Legal and Equitable Interest” (pp. 405-423) containing 
a discussion of the validity of conditions, Shelley's Case, Wild’s Case, the Rule 
against Perpetuities and even Purefoy v. Rogers. These matters should, it is 
suggested, be considered in connection with settlements. ah 

Registered Title is not relegated to-a separate chapter but treated as a 
particular aspect of the various stages of a sale—a method to which other 
books must surely eventually conform. A general account of the system 
appears in Chap. XII, Investigation of Registered Title. Mr. George has. 
sought, too, to emphasise the importance of conveyancing practice. Where this 
is uncertain he rightly does not hesitate to give a lead—on the general qlestion 
of disclosure he does not show undue favour to the vendor. The introductory 
chapter outlining the steps to be taken should be particularly helpful to the 
inexperienced conveyancer. 

More could usefully be said about purchases and sales involving the creation 
and redemption of mortgages, especially where building socleties cause variations 
of normal practice; their gencral habit of not producing vacated mortgages 
on completion ought to be referred to at p. 519. Use of the book would 
be aided by more thorough croas-referencing. There are some omissions. 
Reference ought to be made, it is suggested, to compound settlements after 
1925 (the index confuses section 81 of the Settled Land Act with the same 
section of the Law of Property Act); to the danger of a purchaser let into 
. possession before completion getting a Rent Act tenancy; to the point made in 
Fisher v. Winch [1989] 1 K.B. 666, that Ordnance Survey maps take the 
boundary down the middle line of a hedge (pp. 185, 400, 468); and as regards 
educational assurances, Magdalen OoHege, Oaford v. Att.-Gon. (Re No. 112 
Regent Street) (1948) 64 T.L.R. 606 should not only be cited but perhaps 
emphasised since it revealed an error in interpretation and so in practice. The 
, statements about escrows at p. 516 seem to need some reconsideration in the 
light of Thompson v. McOwllough [1947] K.B. 447, which is not cited. 

However, these are points of detail. Without doubt Mr. George has carried 
out his intention, expressed in the preface, of providing a sound guide to the 
ordinary practice of sale and purchase in~day-to-day conveyancing. Never- 
theless (as the rarity of reference to articles in periodical literature underlines), 
“this is a limited objective. Should not a book limited to one transaction alm 
at being the leading and authoritative work on the subject, and would not 
such a` book be equally valuable to and popular with the profession P One hopes 
the author will consider this point when a second edition is called for. 


F. R. Crawe. 
Tux Torrens SYSTEM IN New SoutH WALES. JOHN BAALMAN. 
[Sydney : The Law Book Co. of Australasia ., Ltd. 1961. 


457 and 28 pp. (Index) and xxiii (Tables). £8 17s. 6d.] 


Tax title of this book suggests n highly specialised one, unlikely to be of much 
general interest to English readers, and at first sight its form, which is that 
of a commentary on the sections of the legislation tfivolved (primarily the 
Real Property Act of New South Wales, 1900), might appear to confirm that 
impression. Those facts are unfortunate since the book is far from beng 
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narrow and far from having only a local interest. At least such a book, 
dealing with a comparable if not identical system to our own, would have value 
at a time when litigation has not yet resolved, or perhaps discovered, all the 
uncertainties of our own legislation That purpose the present work could 
fully achieve, but it can do much more. Its ttle is in one sense misleading, 
since the author had drawn for his comments on a wide learning. New Zealand 
and Canadian cases, and cases in the Privy Council from as far afield as Malaya 
are all used in the discussion of principles as well as Australian and English 
authorities. Moreover, although in one sense a practical book, the discussion 
is of principle, there is little or nothing of the mere citation of cases which 
sometimes passes for commentary. The comments are critical, and where 
issues are undetermined, solutions are suggested. The book is clearly by an 
` enthusiast, but to that enthusiasm the author has added learning to produce 
a book of general interest even if the form necessarily makes it hard reading 
at times. 

The enthusiasm of the author naturally leads him to accept both for his 
own jurisdiction and for this country the thesis that the registered estate of 
the proprietor is something diferent in nature from the unregistered estate. 
That matter is arguable, and indeed the author demonstrates the width of the 
Incidents of the unregistered estate which have been held applicable to the 
registered. Perhaps on that matter a reference might be inserted in future 
editions to the discussion in Vol. XII of this Review. To an English lawyer 
one surprising feature is the extent to which the Registrar intervenes not 
merely on the inital examination of ttle (where the practice seems to be some- 
what stricter than here) but also on dealings. The Registrar has refused to 
register transactions which were in breech of trust, e.g., sales by trustees below 
market value or transactions beyond the powers of corporations and may 
himself enter a caveat. It is true that not all the actions of the Registrar 
have been upheld by the courts, but it is evident that his functions are regarded 
as stretching further than is the case here. There are many other differences ` 
which are of interest, the treatment of personal representatives and squatters, 
but the main interest of English lawyers will lie in the discussion of void and 
forged transfers, of the nåture and extent of indefeasibflity conferred by 
registration and the circumstances and extent of compensation. It is true 
that in some cases allowance must be made for variation in the terms of the 
Acts, nevertheless in many cases a reference to the work will prove si even 
In domestic matters. 

It ahould be added that the comments are well written and eisiriee one 
comment on a judgment of Salmond J. might indeed have been written by 
Kal Long. Generally speaking, the facts and essential parts of the judgments 
in cases are given so that access to Australian reports is not essential to the 
usefulness of the book. The only doubt that remains is whether the pubotpire 
form allows the author to do himself full Justice. 


J. D. B. an 


Cras oN Srarore Law. Fifth Edition. By Sm CHanres E. 
- ODGERS, M.A., B.C.L., of the Middle Temple, Barrister-at-Law, 

late Puisne Judge of the High Court of Judicature at Madras. 
[London: Sweet & Maxwell. 1952. cvii and 618 Pp- 
£5 10s.] 


THE CONSTRUCTION or DEEDS AND Srarores. Third Edition. By 
Sm CHaries E. Opeers. [London : Sweet & Maxwell. 1952. 
xxvi and 851 pp. 80s. ] 
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COMMENTS, CASES AND OTHER MATERIALS ON LEGISLATION. By 
ArTHUR Lenuorr. [Buffalo, N.Y. : Dennis & Co., Inc. 1949. 
xxxvii and 1046 pp. §$8.] 


Ix its general format and contents this editlon of Craies follows its pre- 
decessors with almost verbatim regularity. 

- A preliminary section contains four chapters on the general principles of 
construction, drafting, authentication and citation, and classification. 

Part I has six chapters which contain a detailed analysis of the traditional 
rules and canons of construction. 

Part II deals with the effect and operation of statutes. It is this section 
which has required the most extensive revision, particularly Chapter III on 
Delegated Legislation, which has been entirely rewritten. 

Parts III and IV are devoted to penal statutes, and local, personal and 
private Acts, in so far as these categories of legislation require special 
treatment. 

The three appendices contain respectively, (a) a useful list of the popular 
titles given to some statutes, (b) the Interpretation Act, 1889, and (c) the 
Statute of Westminster, 1981 and the Royal and Parliamentary Titles Acct, - 
1927. (Section 1 of the 1927 Act is included although it was repealed by the 
Statute Lew Revision Act, 1950.) 

The first general criticism must be directed at the table of “ Principal 
Textbooks Cited” on p. tz, which Is nothing more than a lumber-room of 
odds and ends. Barrington’s Observations on the Statutes is listed without 
reference to its edition although the third edition is quoted in a footnote to 
p. 875. Sometimes a book appears without its relevant edition, and sometimes 
with neither date nor edition, ¢.g., Story, Conflict of Lows. Moreover, many 
textbooks which are cited {n the main text more frequently than some in this 
list do not appear at all, ¢g., W. A. Robson’s Justice and Administrative 
Law, 8rd ed, 1951* (cited at pp. 270, 275, 278 et seq.). 

In fact, a major weakness of the book is the antiquity of references to 
books for further reading, e.g., Allen’s Law tn the Making (Oxford, 1980) is 
cited at p. 275. This was the second edition. Similarly, in a reference work 
of this type the reader may reasonably expect to have his attention drawn to 
recent articles by authorities on particular topics. Here again Craies appears 
dated. For example, the important and vexing problem of legislation by 
reference is dismissed in two and a half pages (pp. 26-28). While demands 
on space may require this cursory treatment, it would assist the reader if a 
mere footnote reference indicated the existence, for example, of Sir Cecil. 
Carr’s authoritative articles on this subject in 22 Journal of Comparative 
Legislation (1940) 8rd series at pp. 1%, 19L 

A second general criticism concerns the retention of very many passages 
of the original text which contribute little or nothing to the general argument, 
and in some cases are clearly misleading. Thus on p. 2 it is stated that 
Wiberforce’s Statute Lore (1881) had been published “since the first edition 
of tkis work was begun.” The first edition in question was, of course, 
Hardcastle’s own in 1867. Again, in 1952, it is no longer necessary to cite a 
dictum of Lord Holt in 1704 to the effect that “the preamble of a statute is 
no part thereof” (p. 187), or the censure of Cockburn C.J. in 1865 against the 
use of {interpretation clauses in statutes (p. 197). Likewise, the modern 
British reader may prefer not to be reminded of the rules concerning the 
validity of enactments passed by the “former British colonies, now comprised 
in the United States”! (pp. 460-1). 

It is submitted, with respect to the present learned editor, that a little 
more drastic pruning of the text would make room for the expansion of some 
parts of it which are at present rather unduly compressed and for the 
inclusion of more references to current literature. 

There are no innovations of substance in the Introduction and Part I of 
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this edition. Crates is concerned with setting out the so-called rules and 
canons of construction, and, generally speaking, this is done with remarkable 
thoroughness. It does not purport to discuss the reasons for, or significance 
of, any particular Judicial statement or decision. Thus, on p. 28,-the familiar 
dictum of Stephen J. in Re Castioni [1991] 1 Q.B. 149, at 167, concerning the 
difficulty of statutory drafting, is followed by a statement by Sir Erskine May 
to a Pariamentary Committee in 1875. Finally, as an addition to the text, there 
is a passage from Denning L.J.’s Judgment in Seaford Court Hstates, Lid. v. 
Asher [1949] 2 K.B. 481, at p. 498, in which the learned Lord Justice. 
expounded his views about the creative function of the Judge in “ironing out 
the creases” in Acts which he is called upon to Interpret. It might have been 
expected that the editor would have appended a comment on this decidedly 
new approach to the interpretation of legislation by one of Her Majesty's 
Judges. Presumably in the next edition of Crates Denning LJ.’s dictum will 
be followed by the disapproving comments of Lord Simonds in Magor and 
St. Mellons R. D. O. v. Newport Corpn. [1951] 2 All E.R. at p. 861, which 
appeared too late for Inclusion in the present edition. - 

The first chapter of Part II deals with the effect of statutes which create 
dutes. This is particularly valuable to the modern practitioner since litiga- 
tion concerning the neglect, omission or refusal to perform such statutory - 
duties is becoming increasingly common. From time to time the courts have 
laid ‘down guiding principles in determining whether or not any particular 
breach of a statutory duty will give an independent right of action to a 
person affected by it. Notwithstanding these guiding principles, the chances 
of correctly advising a client, at first impression, are still hazardous. The 
truism tHat cases decided on the provisions of one statute are rarely of much 
assistance in interpreting another, would have been emphasised if Atktason v. 
Newcastle Waterworks, which is cited on pp. 220-1, had been contrasted with 
Doanegn v. Bingley U. D. O. [1911] 2 K.B. 149, which is not cited at all. The 
reference to common ‘employment on p. 228 could now be deleted. 

In the preface, Sir Charles Odgers acknowledges his special debt of 
, gratitude to Sir Cecil Carr for his help in redrafting Chapter III on Delegated 
Legislation. It is therefore rather surprising that this particular chapter is 
of such unequal quality. 

The alleged reasons for the increasing utilisation of delegated legislation 
might be tabulated on one page instead of interpolating an historical 
digression between a quotation from Sir Courtenay Ibert on p. 269 and the 
further list of reasons given on p. 270. 

. Most teachers of public law will be surprised to learn that “The -name 
given to delegated legislation is Administrative Law” (p. 270). The existence 
end functions of the House of Commons Scrutiny Committee, established in 
1944, are not mentioned. A 

When discussing the Statutory Instruments Act, 1946, the editor comes to 
the remarkable conclusion that Professor Robson’s criticism of the lack of 
publicity attendant on the decisions of administrative tribunals “is no doubt 
largely cured by the Act of 1946” (p. 292). On p. 290, where It is stated 
that in particular circumstances the 1946 Act provides a defence’ to proceed- 
ings for contravention of a statutory order (ie. instrument) which had not 
been. published at the time of the contravention, it might have been emphasised 
that this defence is only applicable to criminal proceedings and not to civil 
actions. Moreover, to relegate Johnson vy. Sargomt ¢ Sons [1918] 1 K.B. 10] 
to a footnote without any explanation of its significance, is hardly helpful to 
the busy practitioner. It is surprising that the valuable statement of 
Scott LJ. in Sparks v. Edward Ash, Lid, [1948] K.B. 228, at pp. 228 et seg, 
is not cited in illustration of the point that a statutory instrument is not 
Invalid on account of unreasonableness (p. 279). Again, although Ltversidge 
v. Anderson [1942] A.C. 206, is quoted at length (p. 280), no mention is made 
of the consideration of that case by the Privy Council in Nakkuda AK v. 
Jayaratne [1951] AC. 66, at p. 76 (set S. A. de Smith in 14 M.L.R. 71): 
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On p. 287 it is stated (inter alia) thet the rules of natural Justice require 

that “an inspector's report should be available.” Presumably this “should” 
is directory rather than mandatory. The footnote reference after this sentence 
is clearly a misprint, as is the misspelling of Dr. C. K. Allen’s surname in the 
footnote on the same page. 
_ Chapter IX of Part II, which deals with the legislation of the Dominions, 
colonies, protectorates and mandated territories, likewise contains some serious 
errors of fact. Although since 1949 the Parliament of Canada has had power 
to amend much of the British North America Act, 1867, it is stated on p. 464 
that the Act can be amended only by the Imperial Parliament. Again, on 
p. 467 (as on p. 404) Australia is sald to be the only Dominion now affected 
by section 10 of the Statute of Westminster, 1981. In fact Australia did 
adopt sections 2-6 of the statute in 1942. The reader may be excused if he 
overlooks a footnote to this effect on p. 584 The considerable constitutional 
changes which have occurred in the last 20 years have rendered pointless the 
discussion of the cases on pp. 467-85; some are out of date, others misleading. 
_ In spite of these criticisms, Oraies on Statute Law remains one of the best 
textbooks in this increasingly important branch of our jurisprudence. As long 
as the English judiciary purports to interpret modern Acts of Parilament by 
the application of the traditional canons of construction, many of which were 
largely elaborated in the construction of private deeds and documents, so long 
will the practitioner require textbooks which expound those precepts. Crates 
will largely meet that requirement and Sir Charles Odgers is to be congratu- 
lated on his heroic rescue of a treatise which was In danger of falling into 
oblivion. 

Turning to the new edition of Sir Charles Odgers’ own work on the 
construction of deeds and statutes, the reviewer faces an casy and pleasant 
task, for here is a book written especially for students which is unrivalled in 
its.own particular field. : 

' -¥In- the careful revising of the text several errors and nilsprints of the 
second edition have been removed, more cross-references included, and in one 
or two instances a rearrangement has been effected. For exqmple, one rule 
which formerly. was treated under the heading of Presumptions now appears 
with the general canons of statutory interpretation (p. 200). This illustrates 
the fact that classification in this subject is largely arbitrary and empirical. 

Chapter X of Part I contains a most useful exposition of the individual 
parts of a deed. The author acknowledges his debt to the late Professor 
Harold Potter, who wrote much of this chapter himself for the second edition. 
It bas now been carefully revised by Mr. T. E. James, also of King’s 

A new short section has been included on the rectification of documents 
(pp. 54-86) and the sections dealing with penal statutes and delegated leglala- 
ton have been rewritten. Sir Charles has wisely resisted the temptation to 
expand his text, end particularly the second half dealing with statutes. The 

t edition contains 21 pages more than the second and further expansion 
would inevitably cause an increase in price. This would be unfortunate, in 
that students (and this ts primarily a students’ book) would be attracted to 
cheaper but less well concelved books on the subject. Notwithstanding these 
considerations, it would seem desirable to expand the section on delegated 
legislation (at present it has only five pages), at the expense, if necessary, 
of some other sections. T 

On the other hand, this reviewer welcomes the absence of a special chapter 
on Wils, although the author joins with Professor Graveson in regretting the 
omission. We respectfully doubt the wisdom of attempting to turn Odgers 
into a compendium of interpretation. In any event the subject of testa- 
mentary construction is swi generis and is therefore more properly considered 
in textbooks and lecture courses on the law of succession. If, in subsequent 
editions of Odgers, it should prove possible to expand the text without 
increasing its price (which at 80 shillings Js dangerously near the prohibitive 
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mark), the new pages could be more satisfactorily used in 4cpanding the 
existing sections. 

Finally, the publishers and printers are to be congratulated on the pleasing 
“new look” of this edition. It is printed on better paper and the text is 
easier on the eye, due in large measure to bolder and more numerous sub- 
paragraph headings, and the substitution of alphabetical for numerical 
footnotes. 

It is seldom necessary for the reviewer of American casebooks to explain 
to his English readers the signifoance of the particular subject-matter of the 
book in question. It is regretted that the same cannot be said about 
Legislation. To the writers knowledge the subject is unknown as an academic 
pursuit in English Law Faculties. A student may receive some elementary 
introduction to -statutory interpretation in a general course such as the 
“English Legal System” in the University of London. This introduction will 
normally be elaborated in courses on Jurisprudence. Moreover, if his 
Faculty provides a course in Administrative Law, an all too rare phenomenon, 
he will learn (inter alia) something about the intricacies of delegated legisla- 
Yon. Constitutional law will- also reveal some problems concerning the 
enactment of statutes and the creation of statutory Instruments. ' 

The time is rapidly approaching, however, when some systematic instruc- 
tion in the problems and techniques of legislation will be found essential for 
all law-students. - ; 

In several of the leading American law schools, courses on legislation are 
a feature of the curriculum and Professor Lenhoff’s casebook is the direct 
result of his own course at Buffalo University, New York. 

Even a superficial perusal of this treatise ‘would convince the most con- 
servative-minded English lawyer that there is more in the study of legislation 
than statutory interpretation. 

In fact, the first half of Professor Lenhoff’s treatise is concerned with 
source materials on the legislative process as such. Professor Lenhoff 
describes this process as follows: “There ls, first, the immensely wide field of 
legislative policy; next follows the question whether or not, at least ag an 
experiment, a path to the objective should be found through legislation, once 
a practicable policy has been adopted. In the case of an affirmative answer, 
issues of ways and means arise: Shall a judicial or an administrative or an 
arbitral agency or parties’ action be used as the proper medium? ” 

These topics are clearly concerned with statutes in their formative stage. 
The average English lawyer, and more particularly the English judge, refuses 
to recognise this formative period as worthy of his attention It is only 
` when he recelves' his Queen’s Printer’s Copy of the Act itself that he turns 
to consider the measure. Thereafter he regards his sole task to be the 
interpretation of sections fashioned by others’ hands. Surely in no other 
profession is such disinterest shown by the operative In the production and 
quality of the working tools with which he -is expected to perform his 
particular task. i : 

Some of the legislative problems which are discussed in Part I of Lenho# 
are peculiar to the American federal system of government, for example the 
constitutional limitations on federal legislation and the various formal require- 
ments of the different State constitutions. But other topics are of great 
interest to the British student of legislation, e.g., Chapter IX on the “ Impor- 
tance of Characterisation of a Statute for the Interpretative Method,” and 
Chapter XV, “The Problem of Definiteness of Statutory Standards for 
Personal Conduct.” j 

In Part II, Professor Lenhoff gathers together a valuable body of material 
for a oritioal study of statutory interpretation. The English reader, accus- 
tomed to the orthodox treatment usually given to this subject by English 
writers, will be surprised by the refreshing and thoughtful approach of 
Ameérican authorities such as Lenhgff. American law inherited the traditional 
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English roles of statutory interpretation but they have either been applied by 
American courts more intelligently than by English courts, or have been 
disregarded as useless criteria in modern circumstances. This approech: is 
exemplified by Lenhoffs statement that “Training in legislation should meet 
the insistence with which the Supreme Court in its interpretations, particu- 
larly in the last 15 years, has relied upon other classifications than those 
offered by the archaic ‘canons of interpretation’ ” 

Accordingly, in Part II, the student is at once introduced to the defects 
and limitations of these “canons.” Théir historical development in English 
law is admirably illustrated by appropriate material and commentaries, The 
cardinal “literal rule” is subjected to an intense analysis (“Literal or 
Teleological Interpretation”; “On Limits set for a Ldteralist”; “Coincl- 
dence of Literal with Logical Interpretation,” etc, are chapter headings 
which vividly illustrate the euthor’s approach) and in subsequent chapters 
more specialised problems such as the use of legislative history in 
interpretation are examined. : = 

Professor Lenhoff’s casebook is a valuable addition to the limited range of 
worthwhile books on legislation. Perhaps in the near future, English legal 
scholars will realise the existence of the present vacuum which exists in our 
legal literature in this respect—and proceed to fill it. 


Erro C. E. Tom. 


Toe Law Rerarwa ro THe Axcuirecr. By E. J. Rowers, 
B.8C., M.ENG., A.M.I.C.K., Of Lincoln’s Inn, Barrister-at-Law. 
` [London : Stevens & Sons, Ltd. 1952. 244 and-xv pp. 85s.] 
Tar the cares of architects go beyond the artistic enclosure of space and the 
production of machines pour habiter becomes apparent‘from a perusal of 
Mr. Rimmers able little book, which treats in a lucid and unpretentious way 
of the status ofthe architect and the details of his professional organisation, 
of the standards he must observe and the legal responsibilities he must fulfil, 
of his remuneration, his property rights in his work and his arbitral functions. 
Such a book as the present, like Leavis on the law of advertising, or Ball 
on the law of engineering, lies far on the outskirts of the main conglomerations 
of commercial and employment law. It is unlikely that it will ever form part 
of a university law course, unless reference is made to it in some future legal 
syllabus designed as part of the education of the new technologist. But, its 
purposed reader is the budding architect, not the embryonic lawyer. 

For the modern student of contract, however, the law relating to the 
architect displays aspects that have an interesting bearing upon the contem- 
porary basis of contract and the contemporary development of contractual 
doctrines. 

The tripartite relationship of architect, client and building contractor is 
increasingly, if not universally, defined today by the terms of standard contracts 
and standardised procedures, like The Standard Method of Measurement of 
Building Works agreed between and published by the Chartered Surveyors’ 
Institute and the National Federation of Building Trade Employers (at p. 45). 

The contractual instruments used to govern the rights and Habilities of 
the three malin- parties are the R.I.B.A. forms of building contracts which, 

` Mr. Rimmer explains, are issued under the sanction of the Royal Institute of 
British Architects and the National Federation of Building Trade Employers 
(p. 51). Among thelr many provisions, which the present book describes, 
covering the incidence of building agreements, two may be mentioned here. 
' The R.I.B.A. standard contracts contain clauses which relieve the general 
contractor from responsibility for the successful execution of the works, for 
demage to adjoining property and for the risks of encountering unfavourable 
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physical conditions or artificial obstructions; and which, after final certificate, 
limit the contractor’s responsibility for damage caused by or to the works eren 
though due to the contractor’s failure to observe his contractual obligations. 
The net effect of these clauses is to throw full legal responsibility over on to 
the architect (p. 29). It would be interesting to learn, in a subsequent edition, 
how the N.F.B.T.E. has managed to insert so sweeping an exemption and 
Imitation of liability in the standard contracts negotiated between itself 
and the architects 

And, again, under the R.I.B.A. contracts, provision is made for the payment 
to the general contractor of advances during the execution of the works, subject 
to interim certification by the architect (p. 67). .Thus are circumvented the 
awkward common law problems that arose in shipbuilding cases like Seath v. 
Moore (1886) 11 App.Cas. 850, or even in nineteenthcentury building cases 
like Sumpter v. Hedges [1898] 1 Q.B. 678. 

One or two other matters of general interest arise from Mr. -Rimmer’s 
book. There is, for example, the extent to which publication by the Architects’ 
Registration Council of their decisions on minor and serious professional 
offences is protected by the law of qualified privilege (p. 166). Also, where the 
architect prepares the contracts for his client, who has not taken independent 
legal advice, the client is entitled to rely upon the architect’s advice as being 
reasonable and proper in all the circumstances; and “should the contract 
documents cast upon the building owner some special responsibility not con- 
tained in the common forms or release the contractor from some obligation 
which is usually taken by him under the common form, a building owner will 
be entitled, before he enters into the contract, to a clear explanation from the 
architect as to why he is advised to enter into the contract on the terms 
proposed” (p. 55). The architect’s duty in this respect has probably a legal 
sanction on the basis of a fiduciary relationship, a matter which the author 
unfortunately omits to consider; but, in any event, the duty is, interestingly, 
in the nature of a normative one enjolntd by Principles I and IV of the Code 
of Professional Conduct issued by the Architects’ Registration Council 

By and large, Mr. Rimmer’s book seems to form an excellent legal textbook 
for its principally intended readers. It is also useful as a guide to those legal 
practtioners whose work may take them into this particular specialised field. 


C., Gauwre.p. 


Toe Law or MUNICIPAL CONTRACTS WITH ANNOTATED MODEL 
Forms. By- Cyantes S. Rayne. With a Foreword by 
Arsert H. Harr, Executive Director, National Institute of 
Governmental Purchasing. ashington D.C.: National 
Institute of Municipal Law cers. 1952. $7.50.] 


For the English reader this crisply written book should be of considerable 
interest. The comparative lawyer will see in it a useful source, and the 
sociologist will find an Mustration of the way in which industrial development 
and business morale are reflected in a very technical side of the law. ; 
H All persons who contract with municipalities must at thelr peril ascertain 
the limits on the powers of the municipality’s officer or agent with whom they 
deal” (p. 28). “If certain steps made mandatory by the charter or statute 
are not complied with, any contract made in such a fashion will be invalid” 
(p. 20). “It is up to the individual contractor to know whether or not the 
city must employ competitive bidding in awarding a particular contract. He 
acts at his own peril as he is presumed to know the law. A contractor may have 
no recovery, even on a quaniwn merwi basis, if the contract was Jet without 
compliance with mandatory competitive bidding requirements” (pp. 85, 86). 
Lastly, “in most Jurisdictions, if such (personal) interest (in.a contract) exists, 
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the contract is void as against public policy,” even if the interested eae 
abstained from voting for the contract (pp. 88, 84). 

This gives an idea of the searches which contractors are bound to make in 
the U.S.A., where the law contains no such comforting provision as section 
266 (2) of the Local Government Act, 1988, which expressly upholds a contract 
in similar circumstances. In this country a councillor failing to declare his 
interest is liable to be fined, but in the U.S.A. it seems, private law is called 
upon to essist the criminal law sanction against corrupt practices. 

No wonder that a branch of lawyers has developed which specialises in 
- giving advice to business firms about to deal with local authorities. It is for 
- this branch of the legal profession that this book has been written, and its 
members should find it very useful when drafting or scrutinising contracts, 
which “may run ne 100 plus pages (so that) many municipalities have adopted 
the system of binding all of the contract documents into a book” (p. 45), 
complete with copies of the resolution authorising the project, the advertisement 
for bids and other relevant material. 

Many of the problems relating to contracts made with local authorities are 
not new, but for various reasons they have apparently arisen very much more 
often of late. Labour costs are so high that authorities can no longer afford 
the employment of their own workmen, and authorities have acquired many new 
functions the power to exercise which is not necessarily implied. This is true 
for such things as the testing of motor cars, which involves the purchase of 
expensive equipment and the housing of ex-servicemen and their families (p. 28). 

Specimen contracts printed in the second half of this book afford many 
an interesting glimpse of conditions in the U.S.A. One clause, for instance, 
indicates a contrast to building sites in this country which often resemble shack 
towns in the American film Grapes of Wrath; this clause provides that “ all 
temporary facilities, including the contractor’s field office ..., shall be neatly 
constructed and arranged on the'site in an orderly manner” O. 186). 

When closing this informative little volume one cannot, however, help asking 
oneself—as happens also after the study of other branches of American law— 
whether, although nothing seems to be left to chance, the price is not unduly 
heavy, especially since, as the court cases referred to show, nothing like absolute 


THe Law oF Quast-ConTRACts. By Sm P. H. N 
[London: Sweet & Maxwell, Ltd. 1952. xiv and 140 pp. 
278. 6d.] ` 


Seuect Lrear Essays. By Sm P. H. Wmwræ. ` [London : 
Sweet & Maxwell, Ltd. 1952. xv and 292 pp. 87s. 6d.] 


Quasi-comwraactr since Mansfield’s day shows signs of arrested development, but 
Sir Percy Winfield in his masterly survey goes far, towards stating it as an 
orderly series of principles. Although the book packs much detail into short 
compass, its general philosophy is a vindication of Lord Mansfield’s theory of 
the subject against the implied-contract theory. The learned author seems to 
regard statutory duties to pay money as.not properly quasi-contractual, and 
this may be the reason why statute law plays no part in the book—not even 
the Frustrated Contracts Act and the Tortfeasors Act. It seems strange to 
mention the topic of failure of consideration without the former Act, and the 
neglect appears to be inconsistent with the fundamental notion that quasi- 
contract rests upon notions of natural justice rather than upon a fiction of 
contract by the judges. New statutory remedies may be quite as much inspired 
by the notion of unjust enrichment as judicial ones, and the two statutes 
just referred to expressly base recovery upon what is Just and equitable. 
There will be a wide welcome for the collection of Sir Percy’s legal essays, 


404 THE MODERN LAW REVIEW Vor. 16 


culled from English and American periodicals by Professor Balley and his 
colleagues at Cambridge. The book includes essays on tort, contract, publie 
policy and ethics. Here is the essay on “The Myth of Absolute Liability” 
which performed the near miracle of inducing lawyers to change thelr technical 
language, substituting “strict liability” for the previous “absolute lability.” 
The essay on “The Foundation of Liability in Tort” is included, and the trio 
on negligence. If the book comes to be reprinted the three articles on quasi- 
contract might wel be omitted, because these are now superseded by the 
monograph. 

i Granyv rir WILLIAMS. 


1 
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AN INTRODUCTION TO THE PRINCIPLES OF Land Law. Third Edition. 
By A. D. Hancneaves. [London: Sweet & Maxwell, Ltd. 
1952. xvi and 208 pp. (with index). 25s. net.] 


Tue established success of this little book can be taken as evidence that teachers 
share the author’s belief that “land law can be explained as well as taught.” 
In so far as land law is explicable (at least, in a short compass), Professor 
Hargreaves has explained it, methodically and lucidly. Indeed, the lucidity is 
the result of his determination to avoid superficially easy explanations and to 
go direct to the genuine history; truth may be stranger than fiction but it is 
also more convincing in the long run. 

How the author contrives to get so much history as well as law into 200 
pages is a mystery to be recelved with thankfulness. The text has been brought 
up to date and by now is almost clear of misprints; there is one on p. 161, 
line 6, “legal equitable rights.” The very brief reading lists are well chosen; 
to that appended to Chap. I it is now possible to add F. L. Ganshof's 
Feudakem, which appeared too late for inclusion. 

3 , TE- -P. 


PRIVATE [INTERNATIONAL ‘Law. Fourth Edition By G. C. 
CHESHIRE, D.C.L. [Oxford University Press. 1952. 1 and 
- 687 pp. -(including index). Price £2 10s.] 


Cursuiax started in 1985 as a book of some 580 pages “to pfovide students 
with a shorter account of the subject than most of those.already published.” 
This shorter account grew in the second edition, inevitably called for in 1988, 
to 692 pages. The first post-war edition in 1947 had grown to 884 pages. 
Now, in 1952, the size of each page has been increased almost to the size of 
the pages in the author’s famous book on Real Property; the number of pages 
has in consequence betn cut down to 687 pages. The book is no longer only 
a students’ book; it is also, we suggest, a treatise that now ranks with the 
work of those the author calls “such great masters as Dicey and Westlake.” 
Cheshire is cited in courts, and Cheshire himself, who has ceased to teach 
students, except at the Inns of Court, has become an international figure in 
the field of “ Conflicts.” The reviewer's tesk is in consequence mainly one of. 
dotting is and crossing ts and pointing out where he himself differs from 
the master. 

_ We agree with the author (p. 40) that “a right enforced in England may 
differ from that recognised in {ts country of origin,” but, unlike Cheshire, we do 
not regard the decision in Machado v. Fontes as regrettable on the ground 
that it enlarges or alters’ the substantive right given by the lem loot It is 
dificult to see how English Judges could do other than apply English standards 
of -compensation if they adhere to their very sensible conception of the nature 
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of man and his rights, and keep their oath to protect that conception. Unduly 
low local standards of treatment are not a complete answer to the infringe- 
ment of the international objective minimum standards in public international 
law; there is no reason why they should be accepted in private international law. 

We agree with the author that in the fleld of contract unrestricted freedom 
to choose a law is “Indefensible in principle and misguided in policy.” We agree 
that, despite the Vita Case, a system of law is not at the beck and call of 
partes to a contract, but when they do choose a forum we suggest they must - 
accept its ruling on both the extent and the content of their claims, and as 
much in contract as in tort. 

Cheshire rightly streases the English tenderness towards arbitration clauses, 
especially towards those providing for arbitration by the great trade associa- 
tions in London. It is odd to recall that arbitration was contrary to the 
policy of common law; for arbitration might, at one time, have interfered with 
the successful competition of the common law courts with the courts of the 
law merchant. The statutory introduction of arbitration into English law 
has, however, now found its counterpart abroad, and the Arbitration (Foreign 
Awards) Act, 1980, mentiondd at p. 14, was evidence of the new and increasing 
interest in arbitration. Indeed, both the International Chamber of Commerce 
and the International Institute for the Unification of Private Law are engaged 
in further studies to facilitate the law of international arbitrations in private 
law (pp. 14 and 597), and Dr. Domke has done yeoman service in this field 
in the U.S.A. 

It is an astonishing fact that the ky governing capacity to make a 
mercantile contract is still “a matter of speculation” (p. 212). Incidentally, 
the Infants Relief Act, 1974 does not specifically refer to “ persons under 21” 
as might possibly be assumed from p. 218 but to “infants.” The term “infant” 
is still open for constructioh by the court. 

We agree that illegality by the lew loci sokitionds is not necessarily final; 
especially now that there is,so much arbitrary interference by governments 
in contractual affairs, We suggest that where the foreign legislation, making 
the contract, or its performance, ilegal, is of a penal or political character, 
it may be disregarded in England, providing {t does not amount to frustration 
of-the contract. A contract of sale of goods becomes enforceable by the seller 
once the purchase-money becomes due and it does not much matter if a 
purchaser cannot, because of the imposition of a foreign quote or embargo, 
take delivery of the goods; but when the price is not due and nothing has 
` been received by the seller, the action of a foreign legislature may have the 
effect of frustrating a contract. In this-case an Englishman carrying on his 
business from this country may be in an unfortunate position indeed, since 
his only course may be to sell goods he has manufactured at a considerable 
loss, and when he has not received some part-payment or benefit the Frustrated 
Contracts Act will not help him. Perhaps it is time English law was changed. 

Another problem ventilated by Dr. Cheshire is that of the revalorisation of 
debts. He rightly points out that here English courts so far have accepted 
the proper law contract as a guide in this matter, but this does not seem to 
lead to happy results; too often it denies a creditor, payable in England in 
foreign currency, the benefit of foreign legislation Improving the value of that 
currency by revalorisation The unsatisfactory and generally criticised decision 
in Kahler v. Midland Bank [1950] A.C. 24, is, fortunately, based on foreign 
law, which is a question of fact, and therefore does not give rise to a binding 
precedent. In the reviewers opinion the demands of the proper law contract 
should not be pushed so far as to deny a creditor the right to benefit from 
revalorisation, or to enable a foreign penal or revenue law to be applied by an 
English court called in to lend its assistance to a claimant 

The chapters on movables and {mmovables are very full, as one would - 
expect from the writer of the leading textbook on the law of property, some 
160 pages being devoted to these subjects. Cheshire regards the Jew situs as 


406 -THE MODERN LAW REVIEW | Vor. 16 


deciding what is a movable or immovable, but we are not sure that this is 
always logically satisfying, since the ownership of territory and the juris- 
diction in respect thereof may themselves occasionally be in doubt. We suggest 
that, as a final resort, such matters can only be settled by public international 
law governing the acquisition of territory. Pending a settlement of dispute 
on claims to territory we can only suggest that each forum will apply its 
own conceptions. We are not sure that the difficulties alluded to on p. 487 
about the le» actus and the lew situs are satisfactorily resolved by saying that, 
between the parties, the lew actus determines when tho property has passed 
to the buyet. It seems to us clear that if property connotes possession it is 
rather the other way round; since the forum which has physical power over 
the thing in dispute is the court of the situs; though of course the lew actus 
may be relevant in connection with any claim for damages for breach of 
contract. The rule in Cammell v. Sowell is taken as deciding “that a man 
loses his ownership of goods if they are taken to another country and there 
transferred in circumstances sufficient by the local law to pass a valid title 
to the transferee” (p. 444). We should prefer to add that the ttle so gained 
may only be a territorial one, and that where that Utle arises from a violation 
of public international law it has no cleim to international recognition. If 
the lew situs is supreme, then, on a change of situs, the new lew situs may 
refuse recognition either on grounds of violation of international law, or even on 
the ground that the recognition would be contrary to its public policy. The 
Allied Declaration against forced transfers to Nazis in occupied territory 
covered “transactions apparently legal in form” It has been acted on in 
many places. 

With regard to the difficult problem of assignment of goods in iransitu, 
we prefer to think of the usual C.LF. or F.O.B. contracts as sales of documents; 
such a view may simplify what would otherwise be an extremely complicated 
problem. 3 - f 

We are glad to see, at p. 469, that Dr. Cheshire Is in favour of a widespread 
unification of the law of negotiable instruments. We understand that steps 
are now beling taken with regard to this. Professor Yntema, in collaboration 
with the International Institute for the Unification of Private Law, of.which 
he is a Governor, is going into the possible repprochement of the Anglo- 
American and the European uniform systems. The treatment of the situs and 
assignment of shares might possibly have included a reference to the Blonde 
Oase [1947] A.C. 24 Incidentally, Mr. Steiner, of the London School of 
Economics, has written an excellent thesis on these matters. The question of. 
assignment on marriage shows the author's predilection for the matrimonial 
domicile, though we agree that this is not conclusive, in view of the Duke of 
Mariborough’s Case (p. 506); the decision in De Nicole v. Ourlker can also be 
explained by the fect that French law created a hypothéque légale in favour 
of the wife. The complicated rules concerning matrimonial clauses are set out 
in a hundred pages quite admirably written and preceded by an excellent outline 
of the chapter at p. 279, done in a manner for which Cheshire’s writings are 
famous. We strongly recommend this book to every student in this field of 
learning which statute law has complicated quite unnecessarily, and in which 
legislative tinkering has produced many anomalies, especially in respect of the 
Jurisdiction accorded to forelgn courts, as Cheshire points out (p. 261).. The 
question of domicile is reviewed critically in'Chapter 7 and needs to be thought 
out again. One happy consequence of The Hague Conference on Private 
International Law of 1952 is that Dr. Cheshire has been made a member of a 
Lord Chancellor's Committee to review the whole subject of domicile. Certainly 
the law of domicile could well be put into a short, clear code with advantage 
to everyone, and to the exclusion of some of the anomalies now produced by 
an insistence on the theoretical concept of the domicile of origin. 


The great value of this leading textbook is its frank discussion of the 
difficulties inherent in the subject: discussion such as this sharpens the mind 
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whilst incidentally reviewing the whole of English law. Whether we like it or 
not, the subject of private international law is going to be more and more 
vital, it is going to be linked more and -more with public international law. 
Indeed, the “treaty” side of the subject is growing dally and is going to call 
for increasing attention It is to be hoped that Sir Arnold McNaltr’s plea 
to the Society of Public Teachers of Law for a wider study of public 
international law will result in a further marrying of public with private 
international law; perhaps the match-maker will be Dr. Cheshire? 


B. A. Wort er. 


INTERNATIONALES KONFISKATIONS- UND ENTEIGNUNGSRECHT. By 
Ianaz SEmpL-HOHENVELDERN. [Berlin : Walter de Gruyter 
- Co. Tübingen: J. C. B. Mohr (Paul Siebeck). 1952. xiv 
and 211 pp. Price: not stated, | 


Tumis is a very useful.and welcome book on the international effects of 
confiscation. The author, who holds a high position In the office of the Austrian 
Chancellery’ and is a Reader at the University of Vienna, is entitled to 
gratitude for a scholarly monograph on a branch of law which is of great’ 
practical {mportance. 

The author clearly distinguishes between confiscation (the taking of property 
without compensation) and expropriation (the taking of property subject to 
the payment of full compensation). In both connections he makes the familiar 
further distinction between the taking of property within the territory of the 
State and the teking of property situate outside such territory (see in particular 
Chapters 2 and 8). The author further deals with the problem of the situation 
of ships and intangible property (Chapter 4) and the confiscation of companies 
(Chapter 5) and in Chapter 6 he discusses some special ‘cases, particularly 
treaties which seem to involve the recognition of the extraterritorial effects 
of confiscation. Chapter 7 is devoted to the important subject of “ quasi- 

‘confiscation,” such’ag taxation, bankruptcy, exchange control and devaluation. 
Finally, Chapter 8 deals with the specific aspects of expropriation . 

Dr. Seldl-Hohenveldern has made extensive use of comparative material, 
though he has frequently been compelled to quote decisions, not from the 
original report, but from their discussion by other writers. This sometimes 
leads to minor inaccuracies, but does not prejudice the value of the work or 
the broad picture which it sketches and which leaves no doubt that the guiding 
principles of the law of confiscation are firmly’established in the practice of 
the civilised world. The real problems arise from the border-line cases and 
for this reason Chapters 5, 6 and 7 are of special interest. ; 

Dr. Seidl-Hohenveldern takes the position that confiscation must primarily 
be regarded from the point of view of three legal principles, vix. the sacro- 
sanctity of the, forelgn act of State, public policy and the principle of 
territoriality which in truth is a rule‘of private international law. AN three . 
ideas have unquestionably influenced the law of confiscation. But whether 
the last-mentioned principle is not sufficient and whether the other methods 
of approach should not be discarded, is a question to which the author does 
not give an answer. 

According to Dr. Seidl-Hohenveldern, confiscation of property situate 
within the confiscating State must be recognised even if the owner is an alien 
(pp. 85-87). Although this view is supported by strong authority, it must be 
regretted that so progressive and thoughtful an author continues to adhere 
to the dualistic theory of international law. - 

s F. A. Mixy. 


$ 


408 THE MODERN LAW REVIEW Vor 16 


MANUAL OF INTEBNATIONAL Law. By G. SCHWARSENBERGER, PH.D. 2 
DEJUR., Reader in International Law in the sean Ea 
-' London. Third Edition. [London: Stevens & Sons, Ltd. 
1952. 82s. 6d. net.] 


Tro third edition of this book incorporates all the more important developments 
since the last edition in 1950, together with a number of new cases, treaties, 
statutes and more recent literature. Dr. Schwarsenberger is to be congratu- 
lated on successfully resisting the invariable tendency towards expansion; the 
work remains one of just over 400 pages. 

Part One contains the main text of the manual, and in 168 pages deals 
with the lew of Peace, of War and Neutrality, and of International Institutions. 
The treatment is necessarily cursory, but this disadvantage is to a large extent 
offset by the fact that Part Two of the book is devoted to Study Outlines, 
a list of questions which aims at developing the right sort of approach to 
problems which are often merely indicated in the main text. The inclusion 
of a detailed bibliography, and of case citations as an appendix to each question 
enables the student to’ supplement the outline of the particular topic contained 
in the text according to his own needs, and ‘for his further assistance the 
author has discriminated between cases, whilst avoiding the more invidious 
task of indicating any priority in the bibliography. In addition there is, in 
Part Three, a further bibliography under the ttle of “ Matertal for Further 
Reference.” As appendices to the book there are given the Charter of the 
United Nations, the Statute of the International Court of Justice and a list 
of the Members of the principal organs of the United Nations; the usefulness 
of this last addition to students cannot be over-emphasised. 

Whether the inductive approach, at this stage of development of the law, 
is entirely satisfactory remains controversial; yet one can sympathise with 
this reaction against a too optimistic, a priori approach which is condemned 
as “sympathetic day-dreaming” (p. 141). Dr. Schwarsenberger’s viewpoint, 
which may to some appear pessimistic, may well appear realistic to others, 
and one cannot doubt tht wide agreement which the following statement will 
find t t 

“International relations are primarily based on the self-interest of tbe 

» powers and on the various patterns of conduct which, almost of necessity, 

emerge in an environment conditioned by power politics” (p. 4). 


The treatment of the law of Recognition is characteristic of ‘this attitude, but, 
in relation to the recognition'of States, some reference to the possible impact 
on State practice of Art. 4 of the Charter might not be out of place. 

The argument for including some treatment of the law of War and 
Neutrality is forclbly made. In referring to the positon under the present 
law of compulsory measures short of war the author states that by Art. 2 (4) 
of the Charter “the matter is settled unequivocally” and that “thus reprisals 
amounting to a threat or use of military force, and applied between individual 
States, are declared illegal by the Charter of the United Nations” (p. 82). 
This view is by no means universally accepted, and the student may be 
deluded by these categorical statements into that precise “day-dreaming” 
to which Dr. Schwarsenberger so rightly objects. Later, in dealing with the 
distinction between civilians and armed forces, we find the statement that 
“ The distinction does not assist in determining the scope of legitimate bombard- 
ment from the alr...” (p. 87).. Yet in relation to sea warfare, referring to 
the principle that the laws of maritime warfare are binding irrespective of 
the weapons used, Dr. Schwarsenberger says “... the ratio legis is the same 
in the case of surface men-of-war, submarines and aircraft, and applies today 
as much ag ever before: the protection of non-combatants” (p` 90). It is 
dificult to appreciate the difference between alr warfare and sea warfare 
which, makes this fundamental distinction between civilians and combatants 
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irrelevant in the one case and relevant in the other, despite the growing 
tendency towards assimilation under modern conditions of warfare. 

These criticisms, however, must qll rest on a difference of opinion and not, 
on any accusation of inaccuracy, for the book is a careful and thoughtful 
treatment of a subject which bristles with controversy. The manual remains 
a valuable source of study for the uninitlated and the learned, and the brief 
conclusion in which the author offers a subjective evaluation of the present 
position in international society affords an admirable basis- for informed 
discusalon. ° t 

- D. W. BowrrrT. 


Tue Case LAW OF THE INTERNATIONAL COURT. By E. Hamszo. 
» [Leyden : Sijthoff. 1952. vii and 699 pp. Fl.42.50.] 


A sunvey of The Case Law of the International Court may be presented in 
' various ways. Thus there is the method employed in the Fontes Juris Gentium. 
This has formed the model for Dr. Hambro’s compilation, which consists of 
statements by the World Court on various points of law. Others may prefer 
-tho method of Professor Lauterpacht whose object, in his Development of Law 
by the Permanent Court of International Justice, was “to examine, in terms 
of some typical problems of the Judicial fonction, the principal tendencies 
which have distinguished the work of the Court,” without attempting to give 
“anything like a complete picture either of the work of the Court or of the 

of law which it has had occasion to apply and to clarify.” Yet a third 
approach was employed by Dr. Schwarzenberger in his International Law as 
Applied by International Oourts and Tribwnals, which enabled readers to 
estimate the true worth of the work of the World Court in applying and 
interpreting the rules of international law. - ` 

In the last few years the significance of the inductive approach to inter- 
national law has become widely recognised and the importance of the World 
Court as an agency for determining the rules of international law is now fully 
established. Nobody writing on any aspect of international law can afford 
to overlook the activities'of the World Court, and on many matters dissenting 
and separate opinions are almost as important_as the majority Judgment. In 
secking to establish a jurisprudence constanie, however, the practice of the 
World Court indicates that only the opinions of the majority are of slgnificance. 

By the end of 1951, the Judgments, opinions and orders of the Court covered 
‘some 2,240 pages, of which no adequate index existed. Such a quantity of 
material was more frightening than helpful, and the Registrar is to be con- 
gratulated on having produced “A Repertoire of the Judgments, Advisory 
Opinions and Orders of the Permanent Court of International Justice and 
of the International Court of Justice,” although far more attention has been 
paid to the activities of the latter than to lts predecessor, and there is at times 
a clear indication of the Registrars subjective approach to the activities of 
the World Court in the selectlon of his extracts. 

Under four main headings—Sources of International Law; Persons in 
International Law and their Attributions; The Peaceful Settlement of Dis- 
putes; and Conflicts, War, Neutrality—Dr. Hambro has collected the comments 
of, primarily, the International Court of Justice and, to a far less extent, of 
its predecessor on those aspects of international law which have come before 
The Hague Court for consideration. It is interesting to note some of the 
matters on which the Court has had little or nothing to say. The Court has 
been silent on the rights and privileges of diplomatic representatives, but it/ 
has made some comments on problems of recognition, although there is no 
hint of this in the ‘Index of Dr. Hambro’s work, or in any of its separate 
sections: There is but little in the book on State Responsibility, and what 
there is comes from the Corfu Channd judgment. The same is true of 
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“Conflicts” in Part IV. This section is devoted to the Court’s discussion of 
“ Intervention” in the same case. Of the 40 pages devoted to the position of 
individuals, 16 relate to the Asylum Case and six to the problem of functional 
protection as enunciated in the opinion arising from the Bernadotte murder. 
For some reason Dr. Hambrg has felt'it necessary to separate the entries on 
“Functional Protection ”—Part K of the chapter on Persons in International 
Law—from those on “ Agents of the United Nations ”—Part I of the chapter 
‘ on International Organisations—although all the entries in both sections are 
from the same advisory opinion. There is a cross-reference, but it might have 
been more useful if all the entries had been together under “ Agents of the 
United Nations.” 

In his first chapter, when discussing the effects of treaties on third parties, 
Dr. Hambro rightly draws attention to the comments of the Court in its opinion 
on Reparation for Injuries Suffered in the Service of the United Nations 
concerning the ability of the members of the United Nations to create an 
international institution possessing objective personality even for non-members 
regardless of recognition. He does not, however, mention the comments of 
the Court in the opinion concerning the Status of Hastern Oareha, when the 
League Covenant was not applied against non-members. The Eastern Carelia 
issue is mentioned on the nature of advisory opinions and on pacific settlement 
by consent, but there is no hint that the Court also considered the position of 
non-members of the League of Nations. There is likewise no specific reference 
in the section on the United Nations to the positon of the non-member, 
although there is a cross-reference to the Reparations Oase already cited. 

Such omissions, however, do not detract from the usefulness of Dr. 
Hambro’s work, which is enhanced by the addition of a detailed bibliography 
covering 120 pages and listing 1,725 items. To complete the work and rendér 
it an instrument of research there is also an index of over 50 pages, but as 
has been indicated.there is no entry on recognition even though some of “the 
Court’s comments on this probleth are included in the book It is to be hoped 
that some day Dr. Hambro will find the time to provide a companion Repertoire 
of the dissenting and separate Judgments and opinions, the significance of 
which he has already indicated in his antrecucton: 

L. C. Garen. 


OXFORD Junior EncycLOoParDIA. Vol. 10: Law AND ORDER. 
Edited by J. MacInnes. [Oxford University Press : Geoffrey 
Cumberlege. 1952. xvi and 496 pp. 80s.] 


Tams volume contains much more than is implied by its ttle. The main 
subsidiary headings are World Affairs, Government, Justice, Armed Forces, 
Public Services and Local Government, ‘yet even these do not convey the 
diversity of subject-matter. The production is excellent: good paper, clear 
type and a large number of photggraphs and other illustrations. 

In a work of this sise some inaccuracies must appear. I make no claim 
to have read all the titles and it may be that I was unfortunate in finding what 
seems to me to be a high proportion of errors for an encyclopacdia. Thus it 
Is not true that the “ Kangaroo” is only available at Report stage (p. 8); there 
is nothing to prevent a member of the National Coal Board standing for 
Parliament (p. 192); it is not a general rule that a Member of Parliament must 
remain seated and be covered before he raises a point of order (p. 194); local 
authorities began to build housing estates long before the 1920s (p. 198); there 
is no provislon that “a proportion” of council houses may be sold (p. 200); the 
Landlord and Tenant (Rent Control) Act was passed in 1949 (p. 869). There 
are a number of statements which are not particularly helpful or are mis- 
leading. These include: “As a whole, assassination has been a weapon much 
more used in European history than in English” (p. 47); “slander is not in 


heal 
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permanent form as, for example, gossip” (p. 240); it is unfair and inaccurate 
to attribute tho unpopularity of the Poor Law Commission wholly or even 
primarily to Chadwick’s “mishandling” (p. 244). Perhaps the last type of 
error one expects to see in an Encyclopaedia is a common fallacy on a current 
subject. Yet it is said of the National Health Service: “It provides all those 
who take advantage of it with free medical and hospital treatment. The cost 
is met partly by contributions from the Treasury and partly by compulsory 
contributions from all citisens, except certain people who are exempt from 
payment, whether or not they take advantage of the service” (p. 266). The 
possibility that this is merely a misleading way of referring to the lump sum 
payments out of the National Insurance Fund to the health service disappears 
when the reader finds, under the same ttle: “The National Health Service 
Act, 1946... together with the National Insurance Act of the same year, took 
the place of the National Health Insurance Act. The funds are obtained in 
the same way as before, and the employers’ and workers’ contributions are still 
made by the purchase of stamps by the employer” (p. 287). The impression 
grows that the proofs were not.checked by anyone except the writers. 

Apart from these shortcomings, the volume is a considerable achievement 
and the price is most reasonable. 

J. A. G. GROFITEH. 


~ 


THe AMERICAN JOURNAL OF COMPARATIVE Law. A Quarterly. 
Vol. 1, NOE: 1-4. 

Tux appearance of a new law journal is no doubt less of an event in the U.S.A. 
than it is here, but in view of the outstanding work which has been done in that 
country of recent years in comparative law the absence of such a periodical has 
been a very obvious gap in their legal literature. We in England therefore 
welcome most heartily The American Journal of Comparative Lare which comes 
out under the distinguished editorship of Professor Hessel E. Yntema, sup- 
ported by a board of specialists in the subject whose names furnish a warranty 
of high quality, a warranty which is certainly implemented in the first volume 
which appeared in 1982. 

Its make-up consists of articles, documents, notes and comments, digest of 
foreign law cases, and book reviews, notices, ete. The first issue which 
contains the first two numbers naturally contains a good deal of material of an 
introductory character, including a masterly historical survey by Roscoe 
Pound, and an exposé of the purposes which the Editorial Board have in view 
by Professor Yntema. Professor Myres McDougal writes on the Comparative 
Study of Law for Policy Purposes in his usual stimulating manner. There is a 
particularty useful article on the recent developments in connection with the 
project for a uniform sales law from the authoritative pen of Profeasor Rabel, 
a useful analysis of that mysterious two-limbed tribunal the new German 
constitutional court by Professor von Mehren, and a critical survey of the 
existing literature on Comparative Law by-Professor Rheinstein. 

The later numbers contain articles on collective bargaining in France and 
Germany, on procedure in Italy, on the Scandinavian law of torts written 
from the point of view of the impact of insurance thereupon, a technical article 
which should be of great value to practitioners on “autonomy” in choice of 
law by Professor Yntema, and another which is likely to be of similar value 
to teachers of the subject by Professor Re. 

A feature of much interest and value is the section devoted to the ‘reprinting 
of documents of outstanding importance in comparative law, or of translations 
of them when the originals are not in English. Among those which are given 
in this volume are the draft of the convention for the international uniform 
code on sale of goods, and that prepared in connection with a project for the 
codification of the French rules on Confilct of Laws. ; 


N 
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Altogether, the volume is an interesting, stimulating and encouraging piece 
of work. We wish the Journal all success, and exprese the confident hope that it 
will go on from strength to strength. E 

C. 


Tae Paxistan Law Review. [Vol. 1, No. 1.] 


We are very glad to welcome the- first number of a new law review from 
Pakistan. Significantly it carries the general title “Justice and the Common 
Man,” and the whole issue convinces us that those who are responsible for 
the policy of the review are persuaded of the need for a moral basis in the 
administration of justice. The “Editorial Board are members of the Sind 
Muslim Law College at Karachi, which is evidently a lively and enterprising 
school of law. ° j > 

Among the contents of an interesting number which is by no means confined 
to the discussion of technical legal problems may be noted in particular a 
verbatim copy of the Objectives Resolution adopted by the Pakistan Con- 
stituent Assembly as the basis for the new Pakistan Constitution. It has the 
strong religious and ethical tone which one would expect in a predominantly 
Muslim State.- To this is appended “ Thoughts on our Constitutional Problems” 
end some addresses given at the Hyderabad Bar Conference, which strike a 
similar note. One cannot help also appreciating the obvious respect and 
affection which these Pakistani lawyers have for the common law and its method 
of-approach to fjuristic problems. . Such an article as Mr. Brohi’s “ The Hearsay 
Rule and. Pakistan Evidence. Act,” could only have been written by one 
who has absorbed the common law attitude towards the problems of evidence. 
Onè is glad to notice that Mr. Brohi has become Advocate-General of Sind. 
And how valuable it is that one of our own eminent judges, Sir Henry Wynn- 
Parry, should be able to visit Pakistan and give'the colourful and interesting 
address on the “Customs and Traditions of the English Bar,” which is here 
reproduced. i 

We of The Modern Lars Review wish long life and prosperity to The 
Pakistan Law Review. ~ 

C. 


s 


Your FAMILY AND THe Law. By Rosrat S. W. Poruanrp. 
[London : Thrift Books, C. A. Watts & Co., Ltd. 1952. 90 pp. 
Is. | 


Ir is indeed a treat for a reviewer to meet a book which he can unreservedly 
praise as cheap. Although this book is in paper covers it is well printed on 
reasonably good paper and is amazingly good value for ls. The author, who 
will be well known to most of our readers, has succeeded admirably in packing 
a great deal of useful information into his 90 peges and in ventilating his views 
on the defects of our present divorce law. The book may be cordially ‘recom- 
mended to the lay public for whom it is primarily intended, and will also 
repay perusal by lawyers. 
L. C. B. Gowmn 


Books and Publications Received — 


AN INDEX TO THE ÅUBTRALIAN LAW JOURNAL. Vols., 1-25 (1927- 
1952). Compiled by R. ELsS£-MIrCHELL, 11.8. [The Law Book 
Co. of Australasia Pty., Ltd. 284 pp.] © 
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REPORT OF THE INTERNATIONAL Law Commission, covering the work 
‘of its Fourth.Session. (General Assembly Official Records, 
7th Session, Supplement No. 9.) [H.M. Stationery Office. 
1952. 1s.] 


CLERK AND LINDSELL ON THE Law or Torts. Tenth Edition. 
Fifth Cumulative Supplement (to August 81, 1952). By 
B. Cowpxroy. [London: Sweet & Maxwell, Ltd. 6s. net. 
(Book and Supplement £4.)] 


Carrry’s TREATISE ON THE LAw oF Contracts. Twentieth Edition. 

Fifth Cumulative Supplement (to van 81, 1952). By 
Banny CHEeptow. [London: Sweet & ell, Ltd. 6s. net. 
(Book and Supplement £4.)] 


CONDITIONS OF SALE FOR DAIRY AND STORE CATTLE at MARKETS. 
lished by the Chartered Auctioneers’ and Estate Agents: 
itute. 1952. 19 pP- 1s. ] 


RECENT DEVELOPMENTS IN THE Law OF OBSCENE LIBEL IN ENGLAND. 
_ >- By Axec Craig. Reprinted from the International Journal of 
Sewology. May, 1952. - 


ENCYCLOPAEDIA OF Punai, COMPULSORY PURCHASE AND COMPEN- 
SATION. . Vol. I—Planning. Revision 14—November 1, 1952; 
Vol. I—Compulsory Purchase and Compensation. Revision 
10-—November 1, 1952. 


UnvrrHity’s.Law Rearea to Trusts anb TRUSTEES. Second 
Cumulative Supplement to Tenth Edition. By M. M. Wrs, 
M.A. [Butterworth & Co., Ltd. xiv and 18 pp. Main Work 
and Supplement ‘87s. 6d. net. Supplement alone 5s. net., by 
post 4d. extra. November 12, 1952. | : 


Grren’s Dears Doras. Supplement to Third Edition. By H. W. 
Hewitt, LL.B. [Butterworth & Co., Ltd.’ vii and 11 pp. 
Main Work and Supplement 75s. net. Supplement alone 5s. net. 
by post 8d. extra. November 14, 1952.] 


LEWIN on Trusts. Fifteenth Edition. Second Cumulative Supple- 
ment (To January 1, 1958). By I. GOLDSMITH. [Sweet & 
Maxwell, Ltd. 63. net.] 


Wravine’s Norges on BANKRUPTCY PRACTICE AND PROCEDURE IN 
County Courts. By Tuomas S. Humenreys. Second 
Edition, 1958. Oyez Practice Notes No. 82. [The Solicitors’ 
Law Stationery Society, Ltd. 6s. net.] 


` ENCYCLOPAEDIA OF PLANNING, COMPULSORY PURCHASE AND COMPEN- 
BATION. aoe ae Revision 15, March 16, 1958. 
Vol. If.—Co Purchase and Compensation. Revisions 
11 to 15, 168, 1958. j 


Purrs, BALLOONS AND .SMOKEBALLS. By A. LAWRENCE PoLak. 
Illustrated by Lxesum Starxe. [Little London, Chichester, 
Sussex : Justice of the Peace, Ltd. 1952. 12s, 6d. net; 10s. 6d. 
cheap edition. ] 


r 


f 
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ARE FINDINGS Keerines?: AND OTHER STORIES FROM THE LAW FOR 
Youne Proritz. By Chaup Munuims. [Frederick Muller, Ltd. 
10s. 6d. net.] 


Tae ELEMENTS OF Income Tax. Second Edition. By C. N. Bearrim. 
[Stevens & Sons, Ltd. 1958. xxxii and 208 pp. 25s. net.] 


CURRENT Law Yar Boox, 1952. Gen. Editor: Jonn BURKE.. 
50s. net. 


A First Boor or ExeiisH Law. Second Edition. By O. Hoop 
Punurs., [Sweet & Maxwell, Ltd. 1058. xxiv and 298 pp- 
178. 6d. net. ] i 


LEARNING THE Law. Fourth Edition. By GLANVILLE L, WILLIAMS. 
[Stevens & Sons, Ltd. 1958. xiv and 210 pp. 12s. 6d. net.] 


La Drorr Compant. Par H. C. Gurrramer. [Paris: R. Pichou 
et R. Durand-Auzias, 20 Rue Soufflot. 1958. 289 pp.] 


THe CONSTITUTIONAL PRIVILEGE IN Operation. By Leonarp B. 
Baupin. Reprinted from the Lawyers Guild Review, Vol. XII, 
No. 8, Summer 1952. 


INTERNATIONAL POLITICAL SCIENCE ABSTRACTS. Vol. U, Nos. 1-4, 
1952. Published by Unesco. 19 avenue Kléber, Paris 16°. 


RieuTs AFFECTING THE MANUFACTURE AND USE oF GRAMOPHONE 
Recorps. By Warem Mar. [’s Gravenhage: Martinus 
Nijhoff. 1952. 224 pp.] = 


Tax Year Book or WorLD Arras, 1958. Vol. 7. Published 
under the auspices of the London Institute of World Affairs. 
[Stevens & Sons, Ltd. vi and 427 pp. £2-2s. net.] 


CORRESPONDENCE : 


A LEARNED contributor writes as follows :— 


In the issue of January last at p. 128 Dr. E. J. Cohn, reviewing 
the book Das Zivilgesetabuch von Griechenland (1940) mit dem 
Einjührungsgesetz, translated and introduced by Demetrios Gogos, 
made certain comments with regard to the provisions of the Greek 
Civil Code, which give further currency to certain inaccuracies or 
misapprehensions which have been expressed on other occasions, 
even by Greek lawyers. 

Dr. Cohn argues that the Greek Civil Code is substantially 
nothing but the German Civil Code brought up to date and adapted 
to the national and social conditions of Greece, and he rejects the 
view that the similarities of both codes are due in fact to their 
common background the Roman law. This, it is submitted, is 
incorrect and not supported by the instances which he quotes. 
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One of the arguments used by Dr. Cohn is that the Greek Civil 
Code introduced from the German Civil Code, section 242, concern- 
ing good -faith in the law of contract. But this principle was 
established and repeatedly confirmed by the Byzantine-Roman law 
and accordingly was in force in Greece before the introduction of the 
Code (Vide: 80 Institutiones IV, 6 Const. 8 Code IIL, 88, Lex 48 
Pand. XIX in fine, Lex 7 1 Pand. XVII, 5, Const. 4 Code TV, 10). 

Dr. Cohn further argues that the Greek Civil Code introduced 
what he calls the ‘“‘ peculiar’”’ rule of-section 888 (adjustment of 
the contract because of unexpected and exceptional events). But 
this rule does not in fact exist in the German Civil Code. It was 
established .as the result of the work of eminent European jurists 
and incorporated into jurisprudence only after the war of 1914. On 
the other hand the rule does not seem ‘“‘ peculiar ” to all Continental 
lawyers, it is to be found in the Polish Code of 1988, s. 269, and 
after the Greek Code it was also adopted by the new Italian Code 
(s. 1467). 

Furthermore Dr. Cohn is incorrect in asserting that the rule of 
section 1086 of the Greek Code is borrowed from the German Code, 
This rule is the expression of the principle ‘‘ en fait de meubles 
possession vaut titre,” which principle was introduced into the laws 
of many European countries, long before the introduction of the 
German Code. The 1874 draft of the Greek Code accepted the 
principle in section 621, and English law in many cases recog- 
nises the transfer of property of movables from the non-owner to 
the bona fide purchaser for value. Therefore this principle would 
appear to be general in European law and in no sense peculiar to 
the German law. 

Again,-it is inaccurate to state, as does Dr. Cohn, that the law 
relating to commorientes, section 88, Greek Code, is derived from 
the German Act of 1089 relating to missing persons, for long 
before that Act or the German Civil Code these provisions had 
been formulated by legal scholarship and had been introduced 
into the legislation of many European countries (Austrian Code of 
1811, s: 28—Swiss Civil Code, s. 82 at p. 2). 

It is therefore submitted that Dr. Cohn is mistaken in refusing 
to recognise that the similarity (which admittedly exists) of the 
provisions of both the Greek and German Civil Codes is due to the 
indisputable fact that both countries before the introduction of 
their Codes were governed by the Byzantine-Roman law. The 
Greek Code in fact does not contain any institution or custom 
directly imported from a foreign source, with the exception of an 
institution similar to the English grant of Letters of Administration, 
which Dr. Cohn does not mention. The position of the Greek Code 
is therefore totally different from the reception of the Swiss Code by 
Turkey, governed until then by the Muslim law, to which Dr. Cohn 


compares it. AK ‘ 
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Dr. Cohn replies: — ; 

I must indeed fully maintain that the similarities between the 
Greek and the German Civil Code are not due to their common 
' background, the usus modernus Pandectarum. This common back- 
ground could explain identity of ideas. It cannot explain either 
the striking similarity of the arrangement of the material or the 
even .more striking fact that a very large number of rules of the 
Greek Code are literal translations of the respective rules of the 
German Civil Code. It would be easy to make a list of hundreds 
of such rules which literally correspond to each other. I shall 
confine myself to a mere 20, all taken from that part of the German 
and Greek Civil Code, which has been considered by every com- 
perative lawyer as the most characteristic achievement of the 
German legislator, i.e., the ‘“‘ General Part ’’: German Code § 188 
= Greek Code § 178 (interpretation of transactions), German § 184 
= Greek § 174 (nullity of illegal transactions), German § 188 (1) = 
Greek § 178 (nullity of immoral transactions), German § 188 (2) = 
Greek § 179 (nullity of usurious transactions), German § 189 = 
Greek ĝ 181 (partial nullity of transaction), German § 140 = Greek 
§ 182 (conversion of void transactions), German § 141 = Greek § 188 
(confirmation of void transactions), German '§ 146 = Greek § 187 
(cessation of binding force of offer), German § 156 = Greek § 199 
(auction), German § 157 = Greek § 200 (interpretation of con- 
tracts), German § 162 = Greek § 207 (fictitious implementation of 
conditions), German § 168 = Greek § 210 (periods in contractual 
terms), German § 164 (1) = Greek § 211 (1) and German § 164 (8) 
= Greek § 211 (2) (representation by agents), German § 174 (1) = 
Greek § 226 (unilateral transaction without submission of written 
power), German § 177 (1) = Greek § 229 (unauthorised representa- 
tion), German § 179 (1) = Greek § 281 (warranty of authority), 
German § 179 (2) =Greek § 281 (2) (innocent representative 
without authority), German § 179 (8) first sentence = Greek 
$ 281 (8) (third party’s knowledge or lack of authority), German 


$ 181 = Greek § 285 (1) (self-contracting by agent). The _ 


“ European jurists’? who have developed the rule, which has been 
so well expressed in section 888 of the Greek Civil Code, are 
Windscheid and. Oertmann. Section 288 of the Greek Code is a 
literal translation of section 242 of the German Code. Similarly 
section 1086 is a translation of section 982 of the German Code. 
The basic idea may be related to the principle “ en. fait de meubles 
possession vaut titre,” but the details and the wording are borrowed 

from the German Code. l J 
In my submission there is nothing wrong in that. The Greek 
legislator was wise in seeking for a model, fortunate in finding an 
excellent one and very successful in not only copying, but also in 
improving upon the one that he had chosen. 
E. J. Coux 
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PREVENTIVE JUSTICE AND 
THE RULE OF LAW 


In this article it is proposed to review the present state of the law 
relating to the power to bind over to keep the peace and to be of 
good behaviour, particularly in the light of the recent decision of the 
Court of Appeal in Everett v. Ribbands.* 

It will be convenient to begin by setting out a passage from 
the judgment of Denning L.J. in this case. He said: 

‘“ An order to find sureties . . . now bears many of the 
characteristics of a criminal proceeding. ... The substance 
of the matter is, not only fear of what the accused man may 
do, but also a complaint of something he has already done— 
some words or conduct which give rise to apprehension of 
disorder or other breach of the law. An order can only be 
made against the man if two things exist: first, a threat by 
words or conduct to break the law of the land or to do some- 
thing which is likely to result in a breach; secondly, a 
reasonable fear that this threat will be carried into effect. 
The order, once made, will result in imprisonment if the 
accused man has no friends to stand by him. This imprison- 
ment must be founded on something actually done by him. 
It would be contrary to all principle for a man to be punished, 
not for what he has already done, but for what he may here- 
after do. Hence there must be something actually done by 
him, such as threats of violence, interference with the course 
of justice, or other conduct which gives rise to the fear that 
there will be a breach of the law.” 


Admirable as this is as a statement of what the law ought to be, 
it does not, unhappily, altogether represent the past practice of the 
courts. 

The jurisdiction is twofold: to bind over to keep the peace 
(surety of the peace), and to bind over to be of good behaviour 
(surety of good behaviour). There is lack of an authoritative 
definition of what constitutes a breach of the peace. A battery is 
clearly a breach of the peace,.and so is an assault in the sense of a 
threatened battery. A prize fight is a breach of the peace even 


1 [1952] 2 K.B. 108. 
417 
Vor. 16 ; 27 
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though the parties consent. Each of these instances involves some 
danger to.the person, and it is submitted that this is the meaning of 
a breach of the peace for the present purpose.? 

A mere noise, amounting perhaps to a public nuisance, is not 
sufficient. In Beaty v. Glanister (1884),* members of the Salvation 
Army marched through the streets making discordant noises and 
shouting Alleluia; they were followed by a mob of 400 hostile 
persons who were also making a noise. The members of the 
Salvation Army were acquitted of ‘‘ disturbing the public peace ”” 
within a local Act. The term ‘ peace ” in its popular sense some- 
times means quietude, but this is not its legal meaning. Nor, in 
the present context, does it refer to the King’s peace that in 
historical theory underlay the criminal law. Every crime is a 
breach of the royal peace, but the notion of crimes involving a 
breach of the peace is a specific one. 

That the power to bind over to keep the peace depends upon 
evidence that the complainant was in danger of personal violence 
from another by reason of threats (express or implied from con- ' 
duct), or of an actual assault, is shown by R. v. Dunn (1840).* It 
was there held that continual pestering of a woman by a man was 
not enough. 

R. v. Dunn was concerned with binding over to keep the peace, 
and decided nothing with regard to the power to bind over to be 
of good behaviour. There is no doubt that this power is wider than 
and inclusive of the former, so that the restrictions on the former 
power are apt to be illusory; they can so easily be circumvented by 
relying on the latter. 

Tt is clear that a person may be bound over to be of good 
behaviour if he has committed or threatened any criminal ‘offence, 

whether or not it involves any blemishing of the peace on his part, 
`- and whether or not the offence is otherwise within the jurisdiction 
of magistrates. Thus he may be bound over for libel.” According 
to R. v. Sandbach * the sum for which surety is required by the 
magistrates may lawfully be greater than the maximum fine that 
could be imposed for the offence itself. This enables magistrates 
to make an order against habitual offenders where the maximum 
fixed by statute is too low for deterrence. 

The decision must now be accepted, and is certainly salutary in 
practice, though it may be thought to overlook the principle 
expressed in R. v. Hurle-Hobbs,’ affirming earlier cases, that when 


2 Of. Holsbury, ix 811. A person may be bound over although the occasion on 
which the breach was feared has passed: R. v. Lsttle and Dunning (1900) 
101 E.T. 850; 74 J.P. T; 96 TLR. 8; 22 Cox 225. 

5l L.T. 804. 


ee e e eee 
] 2 K.B. at 197; 3 J.Or.L. 289; 8 ibid. 241. 
. 102. 
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Parliament has laid down a penalty for an offence it is not open to 
resort to a different process to compel compliance with it. Some 
magistrates have used the power extensively against prostitutes; 
the statutory fine for soliciting is 40s., but by means of the weapon 
of binding over this can in effect be increased without limit. 

Lansbury v. Riley* decided that a person who incited: militant 
suffragettes to commit crimes (¢.g., of malicious damage) could be 
bound over to be of good behaviour, although no one had been put 
in bodily fear. The case is well in line with others and contributed 
nothing new. 

It must next be inquired whether there is power to bind over 
for immoral or anti-social conduct not amounting to an actual or 
threatened breach of the criminal law. Under the Unlawful Games 
Act, 1541, s. 9, an antiquated statute passed (according to its pre- 
amble) in order to maintain interest in archery, there is power to 
bind over those who frequent gaming houses, requiring them “ no 
more to play, haunt, ete.” such houses. The recognisance cannot 
be enforced by courts of summary jurisdiction, and it is therefore 
now the practice to bmd over to be of good behaviour under the 
general power.’ The jurisdiction may perhaps be justified as 
coming within the spirit if not the letter of the Act of 1541. 

In an Irish case it was held that a person could be bound over 
where he incited others to non-payment of rent, which was in itself 
merely the tort of inducing a breach of contract.’° However, the 
court assumed that the party was a member of a criminal con- 
spiracy. (the ‘‘ National Land League ”’); and accordingly the case 
cannot be taken as authority for saying that the expectation of a 
mere tort is sufficient ground for binding over. 

The first and only decision of a superior court countenancing 
an extended view of the power is the comparatively recent case of 
Wilson v. Skeock.*' A Divisional Court there held that a person 
may be bound over on account of insulting language, which may 
provoke the person to whom it is directed to break the peace- 
Insulting language is not in itself a criminal offence; it is an offence 
in some circumstances under the Public Order Act, but those 
circumstances were not present in Wilson v. Skeock. It may be 
that Denning L.J. overlocked this decision in his pronouncement 
quoted at the beginning of this article. 

On the other hand, the decision in Wilson v. Skeock is itself 
difficult to reconcile with sound principle, particularly with the 
principle enunciated by Dicey that ‘no man is punishable or can 
be lawfully made to suffer in body or goods except for a distinct 


8 gou 8 K.B. 220. 
, uroky Y R [1907] 2 Q.B. 527 (betting house); Roden v. Brett [1988] 
: 2 .B. 


v. Justioss of Co. Cork (1882) HO L.R.Ir. 1. 
11 68 T.T..R. 418; 118 J.P. 204; [149] W.N. 808. 
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breach of law established in the ordinary legal manner before the 
ordinary courts of the land.” 

The decision might conceivably have been justified as being 
only a slight extension of the traditional powers of the justices to 
preserve the peace. Insulting words are peculiarly likely to lead 
toa disturbance. In particular, reference may be made to the 
old jurisdiction to punish common scolds. Some texts assume 
that the common scold was a woman, and doubtless this wag the 
usual case; but it seems that a man could also be punished if he 
was a “‘railer and sower of discord among neighbours.” © The 
jurisdiction belonged to`the court leet, and there wete special 
engines of punishment such ag the ducking stool. 

Common scolds are discussed in a curious chapter in Russell, 
along with eavesdroppers and night-walkers. Eavesdroppers are 
defined in Termes de la Ley as “such as stand under walls or 
windows by night or day to hear news, and carry them to others, 
to make strife and debate amongst their neighbours.” They were 
punished in the leet or the sheriff’s tourn.’® The offence is now 
obsolete, but is still sometimes made the reason for binding over.™ 

The third offence, night-walking, is suggested by Russell to 
have been connected with the curfew. It is as dead as the curfew 
itself; yet its ghost is sometimes used to justify binding over. 

One might by a stretch say that the binding over df eaves- 
droppers and common scolds is justified because these are ancient 
offences, even though the courts that formerly punished them have 
` gone out of existence, and even though there is no court with juris- 
diction to punish them at the present day. But magistrates have 
gone beyond this, punishing those who have not committed or 
threatened any breach of the criminal law. Thus a man was bound 
over for breaking into a house—which, in the absence of felonious 
intent or actual damage, was a mere civil trespass.1° So also the 
power was.used against a man who went into ladies’ lavatories,‘ 
which again was presumably a civil trespass on his part but no 
criminal offence. 3 l 

Magistrates have even bound over where there was no breach of 
law of any kind actual or threatened. They have bound over for 
transvestism,!” and for prostitution of a character that does not 


12 Of. Smith v. Pannell (1618) Hobart 246. 

18 For a prosecution in 1891 see Lest Jurisdectton in Norwtoh, Selden Society, 
v. 70. a 

14 97 L.J. Newsp 600; Stone, op. o.; Enoyolopasdia of the Laws of England, 
s. v. Eavesdropping. According to (1943) 58 Law Notes 181, @ man was in 
tE of that year '' convicted ' of eavesdropping; but no details are given. 

1515 J.Or.Lu. . Of. 2 ibtd. 821 (climbing elong roof). 

16 18 J.Or.L. 226. An attempt was oven made to have a person bound over 
on an allegaton that he had peered through the window of a ladies’ lavatory : 
16 J.Or.L. 218. 

17 15 J.Cr.L. 9, 148 (wearing clothes of the opposite sex). In an important 
article in 102 J.P Jo. 185 ıt is pointed out t cross-dreesing, in itself a 
harmless eccentricity, is not an offence, though it may of course be part of 
some criminal scheme. 
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amount to a breach of law. It is extraordinary that the humblest 
judicial functionaries should thus be able to indulge their fancy by 
formulating their own standards of behaviour for those who come 
before them. True, the power may be employed in a beneficial 
way. It was used to meet the problem, experienced in both world 
wars, of young girls who haunted military camps for the purpose 
of promiscuous associations. When such girls were within 
Juvenile court age they could be dealt with under the care and 
protection provisions, but outside that neither juvenile law nor the 
ordinary criminal law gave the police any powers. The neglect of 
Parliament to deal with this serious social problem meant that 
some magistrates’ courts fell back upon the weapon of binding 
over. Beneficent though the result was, it is a notable infringe- 
ment of civil liberty that persons should be brought before a court 
for conduct that is not the breach of any legal rule.’® 

No superior court has yet had to pronounce upon these extreme 
assumptions of power, but such dicta as appear in the cases seem 
to favour them. In R. v. Queen’s: County JJ. (1822), Fitzgerald 
J. said that the power to require sureties for good behaviour is 
“a wide judicial discretionary power, to be exercised with great 
caution and not capriciously, and as it is capable of being abused, 
to be jealously watched over by this court.” In R. v. Sandbach,” 
Humphreys J., approving Blackstone, said that justices can bind 
. over ‘‘ for causes of scandal, contra bonos mores, as well as contra 
pacem.” The question was also discussed by Lord Goddard C.J. 
in R. v. County of London Quarter Sessions Appeals Committee.” 
The actual decision in the case was that no appeal lay to quarter 
sessions from an order of a magistrate binding over a person to 
be of good behaviour, and, as Humphreys J. pointed out, whether 
the magistrate was justified in acting as he did was a question that 
did not arise in those proceedings. Lord Goddard, however, in his 
judgment gave a wide interpretation to the power to bind over. 
He said : 

“ There is a consensus of opinion to be found in the books, 
extending back for some four hundred years, that this Act, 
which was described by both Coke and Blackstone as an Act 
for preventive justice, does enable justices at their discretion 
to bind over a man, not because he has committed an offence, 


18 For e description of this problem see Lilian Wyles, 4 Woman at Sootland 
Yard (London 1952) 88 et ig ERE 

19 Bee the letter to The Tsmes aa ale 
of the Association for Mora] and Somal er While recognisng the poo 
intentions of the police, the letter regarded this extension of the law as " 


of a police des moours. So far it has also had the marked 
peculiarity that it penalises the woman and entirely ignores the man, who, 
nevertheless, usually does the booking of the [hotel] room and signs the 


w RT 10 Ir. at 808; 15 Cox at 155. 
ee LEB. 192. 
29 048] 1 K.B. 670. 
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but because they thmk from his behaviour he ma aes 
commit or cause others to commit offences against t the King? 

peace. It is abundantly clear that for several centuries Pare I 
have bound by recognisances persons whose conduct they con- 
sider mischievous or suspicious, but could not, by any stretch 
of imagination, amount to a criminal offence for which they 
could have been indicted. In Dalton’s Counirey Justice, a 
work of the highest authority, a catalogue is given, not 
intended, I think, to be exhaustive, of a large number of 
instances which would justify sureties for good behaviour being 
taken. He starts with rioters and barrators, and goes on to 
such cases as nightwalkera and eavesdroppers, suspected per 
sons who live idly and yet fare well or are well ‘apparelled 
having nothing whereon to live, and common gamesters. None 
of these were ever indictable offences. ... Though it is said in 
Russell on Crimes that eavesdropping was dealt with in the 
Sheriff’s Tourn and Courts Leet as an offence, so far as I am 
aware no instance can be found in the books of any indictment ` 
being preferred for this offence at common law. It follows, 
therefore, that nobody can be convicted of eavesdropping or 
nightwalking, or of many of the other matters which are 
mentioned by Dalton, although no doubt in modern times the 
necessity for good government in towns and cities has caused 
the legislature to pass Acts which made what in earlier days 
were regarded as no more than bad behaviour, criminal 
offences.” 


One may, with every respect, lament the approval apparently 
given by this passage to the possibility of binding over night- 
walkers and persons who live idly and yet fare well, and also the 
lack of clear definition of the legal power. 


Tax Procepure ror BINDING OvER 


The lack of adequate safeguards in the present law of ‘‘ preventive 
justice ’’’ extends to the realm of procedure. : 

Although application may theoretically be made to the High 
Court or quarter sessions, in practice the power of binding over is 
exercised by petty sessional courts. ` 

Until the case Everett v. Ribbands there was sometimes thought 
to be a distinction between binding over to be of good behaviour 
generally, and binding over to be of good behaviour towards a 
particular complainant. The former was regarded as being prac- 
tically unregulated by statute, while the latter was clearly governed 
by section 25 of the Summary Jurisdiction Act, 1879, now section 
91 of the Magistrates’ Courts Act, 1952. 

It is convenient to commence the discussion by considering the 
position at common law. The procedure at common law was of 
ruthless efficiency. Application to have a person bound over might 
be made to a single magistrate, by information on oath followed by 
a warrant. Alternatively the magistrate might issue a summons, 
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following it with a warrant if the summons were disobeyed. 
Neither warrant nor summons was necessary if the defendant were 
already in court on some other charge. Incredible as it may 
appear, the defendant was not allowed to give evidence contradict- 
ing the complainant’s allegations, and he was not even allowed to 
cross-examine the complainant and his witnesses.” ‘There was no 
power to award costs. 

A change was made by the section referred to above. This 
provides, in its present form, that ‘‘the power of a magistrate’s 
court on the complaint of any person to adjudge any other person 
to enter into a recognisance, with or without sureties, to keep the 
peace or to be of good behaviour towards the complainant shall 
be exercised by order on complaint.” Where it applies, the section 
makes five changes in the position as it existed at common law. 
The complaint must be heard by a magistrates’ court consisting 
of at least two justices (or of a stipendiary or London magistrate). 
No warrant can be issued in the first instance, but only for dis- 
obedience to the summons. The defendant can dispute the com- 
plainant’s allegations, and costs can be given to either party.™ 
If the defendant is ordered to enter into a recognisance and fails 
to do so, the period for which he may be imprisoned is limited to 
six months. 

These amendments to the law are so obviously just and right 
that it might be thought that the old law would have been entirely 
superseded. But, according to the literal words of the section, this 
is not so, because the section is limited to cases where the recog- 
nisance is to be of good behaviour towards the complamant. It 
does not, on its terms, apply where the recognisance is to be of 
good behaviour generally, or to be of good behaviour towards a 
third party. It is true that magistrates have shown better sense 
than Parliament, because in practice for many years all cases have 
been heard in properly, constituted petty sessional courts, with the 
defendant being heard in contradiction of the complaint.** But, 
on a literal view, the defendant would have no legal remedy if he 
were refused a hearing; and costs cannot be given.?* 

The argument that the older procedure survives is supported 
by cases which decide in effect that the statutory safeguard 
requiring a complaint is illusory. It is common practice for a 


23 The last of ẹ chain of cases on this int in the regular reports (88 E. & HE. 
Dig. 885) ıs Lort v. Hutton (1876) 45 L.J.M.O. 95; 88 L.T. 780; 40 J.P. 677. 
TAN er of abuse was strikingly manifested in Bent v. Ingle (1878) 66 

a4 These two provisions were expressly contained in 8.J.A., 1870, s. 25; they 
are omitted from the consolidation Act of 1052, s. 08, but can be collected 
from ‘ibid., ss. 45 and 55. 

25 As in the case noted in 16 J.Or.L. 218. 

28 Yet a magistrate awarded costs in the case noted in 17 J.Cr.L. 1. 
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person arrested by the police 7’ to be bound over without charge; 
and the courts hold that if a person is brought before the justices 
on any charge he may be bound over **; even a prosecutor may be 
bound over as the result of the hearing, although no process of any 
kind has been served on him.’ In these circumstances, if the 
procedure is to be justifled by reference to the old law, it would 
seem that the recognisance should be to be of good behaviour 
towards *‘ Her Majesty and all her liege people,” and not towards 
a particular person, for under the statute a recognisance towards a 
particular person seems to require a formal complaint. However, 
the courts have not applied this distinction, upholding orders for a 
Tecognisance towards a named person although there had been no 
complaint,” the statute not being cited. It may perhaps be argued 
in support that where there is no complaint against the person 
bound over, there is no complainant, and consequently the 
recognisance may validly be towards a particular person. But 
this interpretation really renders the section nugatory, and on a 
reasonable construction 'it requires a complaint. 

Lord Goddard C.J. seems to have thought in 1947 that binding 
over could still be by a single justice.* He did not advert to the 
Summary Jurisdiction Act, and either his remarks were per 
incuriam or he must have thought that section 25 was confined to 
binding over towards a named person. 

Everett v. Ribbands, to which reference was made at the 
beginning of this article, puts the matter in a different light. At 
common law a party bound over to keep the peace or be of good 
behaviour could bring an action for malicious prosecution, or rather 
malicious process, although the proceedings had not terminated 
in his favour, the reason being that he had not been allowed by 
law to answer the charge.*? In Everett v. Ribbands the question 
arose whether the law was still the same. A police officer laid a 
complaint ** against Everett, stating that it was laid on behalf of 
a woman, Ribbands, alleging that Everett had sent offensive 


37 e.g., under the Unlawful Games Act, 1541; Metropolitan Police Act, 1889, 
s. 64; City of London Local Police Act, 1880 (2 & 8 Vict. o. xev), s. 18; 
omen ae Corporations Act, 1882, s. 198 ; all save the first giving power. to 

end idle and disorder persons disturbing the Pem 

28 p. Davis (1871) 24 L.T. H7; 85 J ; He p. lise 1889) 24 L.R.Ir. 
er ‘Wilson v. Skeook, below 

a9 R. v. Wilkins [1907] a EB 880. But most magistrates prefer to ieee A 
formal complaint and heamhg, 6.g., by cross-summons, unless the party . 
consents to bound over. 

30 R. v. Wilkins, last note; Wilson v. Skeock, ate A 118 J.P. 204; 

040] W.N. 908, where the recognisance was ‘to k the peace towards 

Majesty and ell his liege people and especially to the complainant.'’ 

The so-called complainant was in fact a criminal informant under the Public 
ae aed Act; there waa no complaint within a, 95 of the Act of 187. 

31 of London Q Appeals Committes E 1 K.B. at 878. 

PEN ii ebay"? OB tes) 191, 141 E. 

33 In [1952] 1 K.B. 112 it is called an Information, but this seems to be s 
mere misnomer. There 15 considerable laxity in the use of the’ words 
‘“‘:nformation ’’ and ‘‘ complaint.’’ 
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letters to Ribbands, and calling on him to show cause why he should 
not be ordered to find sureties for good behaviour. The magistrate 
bound Everett over to be of good behaviour, having evidently 
accepted evidence from Everett in his own defence in accordance 
with the current practice. Everett sued Ribbands and the officer 
for malicious process. It was held by Devlin J., and the Court of 
Appeal that by section 25 of the Summary Jurisdiction Act, 1879, 
the procedure for binding over was no longer ew parte, but the 
defendant was entitled to be heard m his own defence; consequently 
he could not sue for malicious process where the proceeding had not 
terminated in his favour. 

This extensive interpretation of section 25 (now section 91 of 
the Act of 1952) gives a satisfactory result; but it is impossiblé to 
reconcile it logically with the other cases holding that section 25 can 
be by-passed in its requirement of a complaint. 

The decision in Everett v. Ribbands reinforces the general 
impression that six months is the limit of imprisonment that may 
be awarded for refusing to be bound over or failing to find sureties. 
This matter has a curious history. It seems that at common law 
there was no limit to the period of imprisonment that justices might 
impose. By an Act of 1858 the period was restricted to one 
year,** but this provision was repealed by the Statute Law Revi- 
sion Act, 1892, probably on the assumption that section 25 of the 
Act of 1879 (which restricted the period of Imprisonment to six 
months) applied to all cases of sureties. It was open to argument 
that the assumption was incorrect, but Everett v. Ribbands now 
supports it. So also it seems to follow from this decision that a 
warrant cannot now be properly issued in the first place. 

It is strange that magistrates have no power to fine in lieu of 
imprisoning. Still more strange is it that a defendant may, 
although he has not broken the law, be required to find sureties 
and be punished m default. It would seem that the requirement of 
sureties should be restricted to a case where a breach of the 
criminal law is proved. 

There is no limit to the amount of surety that magistrates may 
require, and no limit to the time for which they may be required. 
A superior court in one case bound over for seven years?"; and 
magistrates have been upheld in binding over for two years.** 

A remarkable extension of the law was made in Trueman 
(1918), where it was held that a person convicted of an offence 
and awarded the maximum punishment might on the same facts be 
bound over. In the actual case, the statutory maximum for the 


3416 & 17 Vict. o BO, s 8. 

35 Wiliams (1700) 1 Leach 529. 

36 Willes v. Bridger (1819) 2 B. & Ald. 278. 

37 [1918] 1 K.B. 164 (0.C.A.). The decision renders otiose the express pro- 
visions in the Offences against the Person Act, 1861, s. 48, and the Licensing 
Act, 1002, s. 8. 
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particular offence was one year’s imprisonment; Avory J. sentenced 
the offender to the maximum term, ordered him to find sureties 
at the end of the term to be of good behaviour for a further year, 
and ordered that in default of finding sureties he be imprisoned 
for that further year. The judgment was affirmed on appeal. The 
device seems to be ea questionable way of evading the statutory 
maximum; and if it extends to lay justices (which is not certain) 
it defeats restrictions upon their power that Parliament has deemed 
necessary in the public interest. 

What constitutes a breach of recognisance justitying forfeiture ? 
It is clear that the commission of a crime involving a breach of the 
peace would be so, but what other conduct would be covered is not 
at All clear. It is a possible opmion that what is cause for binding 
over is if repeated a breach, and that an act may be a breach 
even though far removed from the original source of complaint. 
If this is so, it follows that a person bound over may be subject 
to a law different from that affecting his fellow subjects, and a law 
that rests to a large extent in the discretion of the magistrate. 
This may not be the correct view, but it would make things clearer 
if Parliament reworded the standard form of recognisance so that 
the defendant is expressly told what he can and cannot do. There 
is a legislative precedent for this development in the field of proba- 
tion, which need no longer involve a recognisance to be of good 
behaviour. ~The form of probation order requires that the defen- 
dant ‘‘ shall lead an honest and industrious hfe ’’ **; this, though 
still somewhat vague in respect of the requirement of industry, is 
much more informative than the general requirement of good 
behaviour. Yet Parliament has countenanced the ‘“ good 
behaviour ” formula in other contexts: a parent or guardian may 
still be ordered to give security for the good behaviour of a child 
or young person,” and any person may be allowed to give security 
for a probationer’s good behaviour.*° 

The procedure for forfeiture is now contained in the Magistrates’ 
Courts Act, 1952, s. 96. Where; on complaint, the recognisance ~ 
appears to the court to be forfeited, the court- may so declare and 
may adjudge the principal and sureties to pay the sum in which 
they are respectively bound.*’ There seems to be no procedure for 
serving notice of the complaint on the sureties, and it appears to be 
possible for them to be bound by an adjudication based on evidence 
that they have had no opportunity of challenging. 

88 Form 66 in Schedule to Summary Jurisdiction Rules, 1040, B.I. 1049, No. 

1405. But John Watson, The Child and the Magistrate, revised ed. (1050), 

p. 155, says that man courts including the metropolitan juvenile courtse— 

still make a practice af ati words req good behaviour. 

e» Children and Young Persons ASt o” s. 55 3). 
4e Oriminal Justice Act, 1%8, s. 
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The width of discretion given to magistrates, with its mherent 
danger of abuse and oppression, might be more tolerable if the law. 
relating to appeals were not in such a discreditable state. Being 
bound over is, at the least, a stain on a person’s character; yet, 
since it is not tecnica y & conviction, no appeal lies from petty to 
quarter sessions.*? There are some fragmentary substitutes for a . 
‘proper appeal: a case may be stated; the court will interfere by 
habeas corpus if the proceedings are insufficient on their face “ 
and there is a remedy by certiorari the extent of which is not 
precisely known.** 

The lack of provision for appeal extends to the adjudication of 
a forfeiture.“* Yet, owing to the special wording of an Act relating 
to London, there is a wider right of appeal from the metropolitan 
courts, which covers the forfeiture of recognisances.‘* Lord 
Reading C.J. said in 1920: ‘It may be that it is undesirable that 
there should be a difference in practice in London and the rest of 
‘the country as regards the right of appeal from courts of summary 
jurisdiction; but if uniformity of practice is to be secured in this 
respect, it must be by Act of Parliament.’’ *’ 

In the Criminal Justice Act, 1948, s. 7, Parliament provided a 
new machinery of conditional discharge which was intended to take 
the place of binding over without supervision. This machinery 1s 
free from the defects of the system of binding over; in particular, 
since there is a conviction an appeal lies against the order, and the 
condition attached to the order is broken only by the commission of 
an offence. Thus the old process of binding over, with its vexatious 
incidents, is no longer needed against offenders. It is now 
distinctively a weapon to be used against those who have not 
broken the criminal law. 
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THE BENEFIT OF RESTRICTIVE COVENANTS 
A SURVEY 


Lorp JustTicrk Homer has observed,’ in connection with the law of 
restrictive covenants running with the land, that ‘‘ the established 
rules concerning it are purely arbitrary, and the distinctions, for 
the most part, quite illogical.’? A consideration of the law as to the 
passing of the benefit of such covenants, as laid down in a steady 
flow of cases reported between Renals v. Cowlishaw” and the recent 
case of Newton Abbot Co-operative Society v. Williamson & Tread- 
gold,’ seems fully to justify this complaint. To resolve the arbitrary 
rules and illogical distinctions mto any coherent and consistent 
principles, it is necessary to trace the historical development of this 
branch of the law from the days before equitable intervention, when 
covenants were the concern of the courts of common law. 

It was early held‘ that the benefit of a covenant can run with 
the land at law, but it was probable that the benefit of a lessee’s 
covenant did not run with the reversion, hence on the dissolution of 
the monasteries the Grantees of Reversions Act provided that the 
reversioner could sue on the lessee’s covenants. This statute was 
interpreted as applying only to covenants which “touched and 
concerned ” the land,” and the Third Report of the Real Property 
Commissioners in 1884 observed that, whilst these rules were laid 
down with reference to leases, authorities were not wanting in which 
they had been treated as applying equally to cases not involving 
the relation of landlord and tenant. Spencers Case was, however, 
never extended to freehold land, and although the point has never 
been expressly decided, it is now accepted that the burden of a 
vendor and purchaser covenant cannot run with the land at law.* 
The only legal right, therefore, was æ right to sue the covenantor 
and his personal representatives, and this legal right was not sever- 
able—it must be assigned as a whole or not at all. 

The importance of the doctrine in Ttwdk v. Momhay is that it ` 
enables a restrictive covenant to be enforced in equity against an 
assign of the covenantor. Thus it was possible for a legal and an 


1 In Grant Vv. Hdmondson [1981] 1 Ch 1. 

2 (1879) 1. Ch.D. 866; 48 L.J.Ch. 88, 880 (which is slightly fuller). 

3 [1952] Ch. 288. 

4 The Prior's Case (1868) Y.B. 49 Edw. 8 fo: 8, pl. 14; Co.Intt. 885e. That this 
is one of the few authorities for this proposition probably sccounts aoe 
citation 1n several comparatively recent cases: rye lad v. Hose T Ch. 478 
888; Forster v. Hleet Coli [1908] 1 K.B. aad, Re Ballard 478. 

5 Spencer's Case (1588) 5 Co 
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equitable liability to coexist, for at law the original covenantor 
might remain liable, whilst in equity his assignee would incur 
liability, and since the benefit and burden of a covenant are 
necessarily complementary, it follows that an equitable benefit 
independent of the legal benefit was created. The classes, of course, 
overlap, for a covenant touching the land, whose benefit can pass 
at law, may also be a restrictive covenant in equity; and the legal 
benefit is twofold—there is always a contractual right exercisable 
by the covenantee and his personal representatives ” and there may 
be, if the necessary conditions are fulfilled, a legal right passing to 
the successors in title of the land intended to benefit. The legal 
conditions for annexation were that the covenantee must hold the 
legal estate in the dominant land, and hold it under the same title 
as the original covenantor,* and that the covenant must touch and 
concern the land. 

The result of the creation of the new equitable liability was 
that it was open to the court of equity to prescribe the particular 
class of assignees to whom it should concede the benefit of the 
rule.” In doing so, it followed the law in requiring that the 
covenant should touch and concern the land, but it included in 
the class of beneficiaries persons to whom the benefit of the covenant 
could not have been assigned at law.?° Equity supplemented the 
law in granting additional remedies, in not requiring a legal estate 
in the covenantee, and in allowing several assignments of the benefit 
of a covenant. At the same time, the rules for annexation were 
refined, for the paucity of cases on the subject at law had led to 
some vagueness in the necessary requirements. The rules of equity, 
as they now stand, may be summarised as follows: 

(1) The covenantee must retain land in which he has an interest; 

(2) There must be an intention to annex the benefit to that 

land; 

(8) That land must be so defined as to be clearly ascertainable ; 

and 


(4) The covenant must touch and concern that land. 


T It is submitted that only on this ground can the troublesome case of Ives v. 
Brown [1919] 2 Ch. 814, be reconciled with the state of the law, for it was an 
action by an executor of the last surviving covenantee against the trustees of 
the will of the covenantor. The contractual liability is, of course, the reason 
for the frequency of indemnity covenants in conveyances. 

Webb v. Russell (1780) 8 Term Rep 398. This case, decided on a leasehold 
covenant, has been treated as peak ee 


ying s+ law also to freehold covenants: 
Rogers v Hosegood, supra. Bee isles “ The Common Law,” Lect. XI, 
pp. 805-98. 


Re Union of London and Smith's Bank, Ltd.'s Conveyanos [19839] Ch. 611, per 
Romer L.J. 

10 Rogers v Hosegood, supra, where the plaintiff being a mortgagor had only an 
equitable estate. This does not support the dictum of Olauson J. in Re Ballard, 
supra: ‘‘ The question who can be sued on the covenant .. . may depend on 
equitable considerations. When, however, the question is who can sue on such 
a covenant, the question becomes one of law in the strict sense.” 
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The true relation between annexation and assignability is, it is 
submitted, that laid down by Hall V.-C. in his judgment in Renals 
v. Cowlishaw—a_judgment which has been approved by the Court 
of Appeal and the House of Lords'': ‘In order to enable a 
purchaser as an assign (such purchaser not being an assign of all 
that the vendor retained when he executed the conveyance con- 
taining the covenant, and that conveyance not showing that the 
benefit of the covenant was intended to enure [qu., to the owner] 
for the time being of each portion of the estate so retained or of the 
portion of the estate of which the plaintiff is assign) to claim the 
benefit of a restrictive covenant, this at least must appear, that the 
assign acquired his property with the benefit of the covenant, that 
is, it must appear that the benefit of the covenant was part of the 
subject-matter of the purchase.” 

This is the only clear, precise and logical statement of the 
relationship between annexation and assignment in any reported 
case. It presupposes that the benefit of the covenant is annexed 
to a plot of land, so that if a purchaser buys the whole of that plot 
he automatically takes the benefit of the covenant; he also takes 
the benefit without express assignment if it bas been annexed to 
each portion of the land, or to the particular portion which he 
buys. But in any other case, although the benefit is annexed to 
the land as a whole, a purchaser of part only of that land 
cannot enforce the covenant unless he takes an assignment of its 
benefit. . 

A further point in connection with Renals v. Cowlishaw is 
relevant to a consideration of the later authorities. The Vice- 
Chancellor introduged the question of motive, saying that the 
expressed or otherwise apparent purpose of a covenant, whether it 
was intended to be annexed to other property or was only taken in 
order to enable the covenantee to deal more advantageously with his 
own property, was important. This passage of his judgment-was an 
echo of the Court of Appeal judgments in Master v. Hansard ® 
where it was held that a covenant by a lessee of an hotel was not 
enforceable by the lessee of adjoining property of the freeholder, 
the Lords Justices observing that the covenant was entered into 
“€ not for the benefit of the adjoining land, but for the benefit of the 
owner of the estate, that he-might be able to make the most of it” 
and *‘ for the benefit of the lessors, to enable them to make the 

most of the property they retained.” The extension of this 


11 Bes Spicer v. Martin (1888) 14 App.Cas. 12, par Lord Macnaghten: * I should 
be disposed to hesitate if I were invited to extend the principles recognised in 
Renals v. Cowhkshew."' 

13 (iere 4 Ob.D. T18, which Hall V.-C. said ‘' governed '’ the case of Renais V. 

lishaw. 
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reasoning to freehold covenants was bound to cause confusion “— 
leasehold covenants are annexed to the immediate reversion by 
reason of the privity of estate; freehold covenants can be annexed 
only to adjacent land. 

The implication of the theory of motive, as stated by Romer L.J. 
in the Unton Bank Case, is that if a restrictive covenant is taken 
not merely for some personal purpose of the vendor, but for the 
benefit of some other land of his, in the sense that it would enable 
him to dispose of the land to greater advantage, the covenant, 
though not annexed to such land so as to run with any part of it, 
may be enforced against an assignee of the covenantor taking with 
notice, both by the covenantee and by persons to whom the benefit 
of such covenant has been assigned, subject to certain conditions, 
namely : 

(1) The covenantee must retain some land, 

{2) This land must be ascertainable or certain, and 

(8) This land must be capable of being benefited. 

A comparison with the requirements for annexation “ is instruc- 
tive : 

(1) The covenantee or his successors in title must retain some 
part of the land, | 

(2) The land must be so defined as to be clearly ascertainable, 
and 

(8) The covenant must touch or concern the land, i.e., it must 
be imposed for the benefit of land of the covenantee. (This appears 
to be merely the active.version of the pasare requirement for 
assignability.) 

It is significant that Romer L.J. presupposes that the covenant 
is not annexed to the land ‘“‘ so as to run with any part of it ” and 
it is submitted that an assignable covenant is annexed to the land 
as a whole, and that the Law Reports headnote of the Union Bank 
Case: “An assign of the covenantee’s land cannot enforce the 
covenant against an assign (taking with notice) of the covenantor 
unless . . . he is an express assign of the benefit of the covenant ” 
is inaccurate and should begin: ‘‘ An assign of part of the cove- 
nantee’s land...’? It is significant also that in the course of time, 
the requirement originating in Master v. Hansard has been inverted 
—there covenants which were entered into “‘ not for the benefit of 
the adjoining land ” were thought to be assignable; now covenants 
to be assignable must be entered into “ for the benefit of some other 
land ’’ of the covenantee. 


13 Oj. Romer L.J. in Grant v. Edmondson [1981] 1 Ch. 1, ‘'In connection with 

the subject of covenants runnmg with the land, it is impoamble to reason by 

" The general tenor of the ent of Hall V.-0. suggests that 

Master v. Hansard may have been. addused-ss an indication that there was no 

building scheme in this particular case: here intention 1s a very relevant factor. 
14 Ag set out by Farwell J. in Zetland v. Driver, supra. 
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In the light of this, it is submitted that motive is relevant only 
to a consideration of the question whether a covenant is intended to 
be annexed or is merely personal, and that assignable covenants are 
merely those which are annexed to land as a whole though not to 
every part of it."° Where, as in one of the covenants under con- 
sideration in the Union Bank Case, the vendor covenanted with 
‘‘the purchasers their heirs and assigns or other the owner or 
owners for the time being of the land coloured pink or any part or 
parts thereof ” a successor in title of the covenantee retaining some 
of the land coloured pink would automatically take the benefit of 
the covenant, without the necessity for any express assignment. In 
any other case, “ it must appear that benefit of the covenant was 
_ part of the subject-matter of the purchase.”’ 

The importance of the recent case of Newton Abbot Co-opera- 
tive Society v. Williamson & Treadgold is that it is the first reported 
decision'* where a distinction has been drawn between the require- 
ments for annexation and assignability. The conveyance under 
consideration contained nothing to identify the property intended to 


benefit, and Upjobn J. accordingly held that the covenant was not . 


annexed to property in fact retained by the vendor. He also held 
that, whilst the property must be “‘ ascertainable ” for the purposes 
of assignability, he was entitled to look at the surrounding circum- 
stances to see if the land was identified with reasonable certainty, 
notwithstanding the absence of documentary evidence. There is 
some conflict of authority as to what evidence is admissible to 
identify the dominant property in annexation cases, and the decision 
on the nature of the evidence admissible is a minor one. The 
importance of the: decision is that for the first time a covenant 
enforceable against an assign of the covenantor has been held not 
to conform to the requirements for annexation. The history of 
this particular requirement is again interesting : 

(1) In Renals v. Cowlishaw, James L.J. held: “If you do not 
find express reference in the deed to some particular property 
for the benefit of which the restrictive covenant bas been entered 
into, an assign cannot take the benefit of the covenant.” 

(2) In Rogers v. Hosegood, Farwell J. distinguished between a 
restrictive covenant and a covenant for title, both entered into with 
the covenantee his heirs and assigns; in the former case “* assign,” 
he says, means on the true construction of the deed, assign of the 


16 The question at issue put by Greene L.J. in Drake v. Gray [1986] Oh. 451 (in 


a sightly differant context) is most apposite; ‘‘ Whether on the true construc., 


tion of the conveyance the benefit of a restrictive covenant is annexed to the 
Tand as a whole or to the whole of the land.” 

16 There were, however, dicta to the same effect in Re Sunnyfield [1082] 1 Ch. 79 
(not cited in the Newton Abbot Case) where Maugham J. says: ‘‘ In the 
absence of an express assignment... the purchaser of « piece of the adjoining 
land cannot claim the benefit of e restrictive covenant unless ıt appears that 
there is something in the deed containing the covenant to define hs property 
for the benefit of which ıt was entered into." 
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covenant; in‘ the latter, assign of the land.” The implication 
(which is not borne out by later cases) is that in Renals v. Cowl- 
shaw the covenant was not annexed because the word “ assigns ”’ 
denoted assignability, and there had been no express assignment. 

(8) In the Union Bank Case, Bennett J. followed the dictum of 
James L.J. and required that to enable an express assignee to sue, 
the deed containing the covenant must contain something to define 
the dominant property. 

(4) On appeal in the same case Romer L.J. quotes with apparent 
approval the above remarks of Farwell J. and seems to treat 
c assigns’? as a necessary word of limitation: ‘‘ Now it may be 
conceded that the benefit of a covenant entered into with the 
covenantee or his assigns is assignable. The use of the word ' 
‘ assigns’ indicates this.” ** He continues with a requirement that 
the existence and situation of the dominant land must be indicated 
in the conveyance or be otherwise shown with reasonable certainty, 
without intimating whether ‘“‘ otherwise ’’ is confined to docu- 
mentary evidence. 

(5) In the Newton Abbot Case, Upjohn J., to avoid followmg 
Bennett J. in requiring an express reference in the deed to identify 
the property in an assignment case, held that the word “‘ assign ” 
in Renals v. Cowlishaw meant assign of the land and not assign of 


the benefit of the covenant, and impressed that in Renals v. Cowti- 


shaw there was no question of there being any assignment of the 
benefit of the covenant. 

It cannot be pretended that the present state of the law with 
regard to the passing of the benefit of restrictive covenants is 
satisfactory, and perhaps this is due to the fact that in the century 
which has elapsed since Tulk v. Momhay the House of Lords has had 
no opportunity of considering this branch of the law, except with 


regard to building schemes.’* It is, however, suggested that the 
complexities of annexation and assignment have increased, are 


increasing and ought to be diminished, and that the statement of 
the law by Hall V.-C. in Renals v. Cowlishaw provides a logical and 


17 Here the analogy is doubly dangerous; a covenant for title always requires words 
of limitation and oncs annexed attaches to every part of the land, and the 


y assigns of 
the land—Re Hoclesiastioal Commussioners’ Conveyance [1996] Oh. 480; White 
v. Bijou Mansions, Lid. [1988] Ob. 85L 

18 In support of this statement Romer L.J. refers to Williams om Personal 
Property, 18th ed., pp. 82 and 88, which appear to contain nothing to support 
this proposition, and decision in the Union Bank Case itself shows that such 
a covenant is not necessarily asaignable. Nor is the word ‘' assigns '’ an indis- 
pensable word of limitation: Josselson v. Borst [1088] 1 K.B. 3 

19 Spicer v. Martin, supra. The law relating to building schemes is in a pleasant 
state of comparative certainty, though there are recent com ications wi raare 
to ‘* quasi-building schemes,’ a arising out of the judgment of Farwell J. 
in Rogers v. Hosegood, swpra (Whita v. Bryon Mansions, . [1988] Oh. 351) 
and sub-schemes (Lawrence v. South Oounty FPreeholds, Lid. [1990] Oh. 656). 
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“WRONG” IN THE M‘'NAUGHTEN RULES 


Tue High Court of Australia in Stapleton v. The Queen (1952) 86 
Commonwealth Law Reports 858, refused to follow the recent decision 
of the English Court of Criminal Appeal in R. v. Windle [1952] 
2 Q.B. 826 on the meaning of the word “‘ wrong ” in the M’Naughten 
rules. If one charged with murder had a ‘‘ disease of the mind ”’ 
at the time of the killing and knew the “ nature and quality of his 
act,” the question whether he “‘ knew that what he was doing was 
wrong’? becomes the phrase on which his life may hang: its 
meaning is not therefore of merely academic interest. 

In delivering the unreserved judgment óf the Court of Criminal 
` Appeal (Lord Goddard C.J., Jones and Parker JJ.) in Windle’s 
Case, Lord Goddard both posed the problem raised by the word 
“wrong ” in the context of the defence of insanity and gave an 
answer to it. He said: ‘“ A man may be suffering from a defect 
of reason, but, if he knows that what he is doing is wrong—and by 
‘wrong’ is meant contrary to law—he is responsible. Counsel 
for the appellant suggested that the word ‘ wrong’ as it is used 
in the M‘Naughten rules did not mean contrary to law, but had 
some qualified meaning—morally wrong—and that, if a person was 
in a state of mind through a defect of reason that he thought that 
what he was doing, although he knew it was wrong in law, was 
really beneficial, or kind, or praiseworthy, that would excuse him.” 

Confirming this interpretation, Lord Goddard concluded : ‘‘ In 
the opinion of the court, there is no doubt that the word ‘ wrong’ 
in the M’Naughten rules means contrary to law and does not have 
some vague meaning which may vary according to the opinion of 
different persons whether a particular act might or might not be 
justified.’? This is a clear acceptance of the “‘ illegality ” test first 
stated, and even more forcibly, by Lord Brougham in the debates 
in the House of Lords following the acquittal of Daniel 
M‘Naughten: ‘“‘ there is only one kind of right and wrong; the 
right is when you act according to law, and the wrong is when you 
break it.” 

In their joint judgment in Stapleton’s Case, Dixon C.J., Webb 
and Kitto JJ. dealt at length with their reasons for refusing to 
follow Wéindle’s Case. Their analysis is the only reserved and 
careful and judicial interpretation that this limb of the M‘Naughten 
rules has so far received; and their conclusion, that the accused’s 
criminal liability here depends on his ability to reason about the 
wrongness of his act with a moderate degree of sense and composure, 
is in sharp conflict with the opinion of the Court of Criminal Appeal. 

Such a disagreement, concerning rules propounded in 1848 and 
applied very uently throughout the Anglo-American legal 
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systems since that date, is less surprising when it is appreciated 
what scant judicial consideration they have received. Indeed, 
this particular 1 issue seems to have been expressly raised in England 
only in R. v. Codére (1916), 12 Cr.App.R. 21, where the Court of 
Criminal Appeal, in a judgment read by Lord Reading C.J. and 
described with generous meiosis in Stapleton’s Case as “‘ not free 
from ambiguity,” did not effectively resolve the semantic difficul- 
ties inherent in asking a jury to decide whether ‘the accused knew 
at the time of his homicidal act “that what he was doing was 
wrong. 93 

The M‘Naughten rules stand : as an anomaly in our system of 
precedent. Themselves of no direct judicial force; expressly 
adopted as binding authority by Divisional Courts; interpreted 
generally (and inadequately) in only one Einghsh case—R. v. 
Codére; carefully explained to thousands of juries who may or may | 
not understand the explanation or be prepared to apply the rules 
so explained to the particular emotionally disturbing case they 
have heard; and now nearly 110 years after their formulation 
precipitating conflict between the Court of Criminal Appeal in 
England and the High Court of Australia on a vital aspect of their 
interpretation. 

If it be accepted, as can hardly be denied, that the answers of 
the judges to the questions asked by the House of Lords in 1848 
are to be read in the light of the then existing case-law and not as 
novel pronouncements of a legislative character, then the High 
Court’s analysis in Stapleton’s Case is eompelling. Their ex- 
haustive examination of the extensive case-law concerning the 
defence of insanity prior to and at the time of the trial of 
M‘Naughten establishes convincingly that it was morality and not 
legality which lay as a concept behind the judges’ use of “* wrong ”’ 
in the M‘Naughten rules. It is true, of course, that in most 
instances if a man knows that something is against the law he will 
' also know that it is against the general morality of the community; 
but there are cases where this is not so and where the difference 
between these interpretations can be of decisive importance. 

In Stapleton’s Case the High Court gave a complete and con- 
vincing theoretical justification for the direction of Dixon 'J. (as 
he then was) to the jury on this point in R. v. Porter (1986) 65 
Commonwealth Law Reports 182. His direction in that case was 
a model of precision and deserves more attention than it has yet 
received from the profession outside Australia. On the issue of the 
accused’s knowledge of the wrongness of his act, Dixon J. said (at 
p. 189): ‘* The question is whether he was able to appreciate the 
wrongness of the particular act he was doing at the particular time. 
Could this man be said to know in this sense whether his act was 
wrong if through a disease or defect or disorder of the mind he 
could not think rationally of the reasons which to ordinary people 
make that act right or wrong? If through the disordered condition 
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of the mind he could not reason about the matter with a moderate 
degree of sense and composure it may be said that he could not 
know that what he was doing was wrong.” In Stapleton’s Case 
this interpretation was expressly adopted, and there can be little 
doubt that it is a more technically accurate formulation of this limb 
of the M‘Naughten rules than the bare perception by the accused 
of the illegality of his action accepted in Windle’s Case and capable 
of being supported only on the basis of the judgment in R. v. 
Codére, which on this point was both obscure and unsupported by 
authority. 

In trying Windle, Devlin J. withdrew the case from the jury, 
ruling that there was no issue of insanity to be left to them as it 
was common ground .that Windle knew the illegality of giving the 
hundred aspirins to his wife. The Court of Criminal Appeal in 
interpreting the M‘Naughten rules to allow such a substitution of 
judicial for jural discretion’ is considerably restricting the only 
virtue customarily claimed for these rules, that is, their flexibility. 
As a rigid, precise definition of a defence to a criminal charge they 
are woolly, semantically confused, psychologically immature non- 
sense; as a means whereby juries work rough justice in a difficult 
peripheral area of law and morality they are reasonably satis- 
factory. The minutes of the evidence before the Royal Commis- 
sion on Capital Punishment make it abundantly clear that the 
M‘Naughten rules can only be defended, even by their warmest 
supporters, as techniques whereby’ practical justice is reached, and 
not as absolute, precise legal rules. 

‘Hard cases may make bad law but they search out our general 
principles. Mr. Madheart believes his wife is suffering from an 
incurable and overwhelmingly painful disease; believes it is his 
divine mission to release her to a happic« level of existence; hears a 
clear voice commanding him to do so; knows that the law forbids 
him to relieve her from her suffering, but thinks that people 
generally sympathise with his desire to free her from such pain; 
and kills her. His wife is quite well and his beliefs are products of 
his psychosis, his ‘‘ disease of the mind.” He ‘* knows the nature 
and quality of his act.” Pursuant to Wtndle’s Case he should be 
denied the defence of insanity (in practice, he will often be squeezed 
by sophistry and the-jury’s wisdom within the confines of the 
M‘Naughten rules even if they are interpreted in this narrow way). 
Pursuant to Stapleton’s Case, believing as he does in the general 
morality of his action and being unable to ‘‘ reason about the 
matter with a moderate degree of sense and composure,” owing to 
the force of his delusional system and the God-lke voice 
hallucineted, he would, in those states of Australia where the 
M‘Naughten rules apply, be declared ‘‘ not guilty on the ground 
of insanity at the time of commission of the act charged.” 

In his Criminal Responsibility, Dr. Charles Mercier strenuously 
opposed the interpretation later accepted in Wéindle’s Case, and 
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concluded (at p. 198): “ As well might we convict of high treason 
the general paralytic who claims the crown of England. He knows 
that the world considers wrong the act that he does: He knows 
_ that it is against the law. But he does not know and appreciate 
the circumstances in which he acts.” 

In his authoritative Insanity as a Defense in Criminal Law, 
Weihofen took the same point. Examining the American Authorities 
on this issue he suggested (at p. 42) one unfortunate result of rigidly 
applying the “illegality ” test : ‘‘In Tennessee and Texas, it has 
been held that knowledge of the unlawfulness of the act is sufficient 
to render a defendant criminally responsible, and that an insane 
delusion that the deed was commanded by God, though known to 
be a violation of the temporal law, is no defense. Such a rule 
seems to hold responsible for crime persons suffering from some of 
the most dangerous types of mental disorder.’? American courts 
generally avoid this anomaly, preferring to test the accused’s know- 
ledge of the morality of his act rather than its legality. The leading 
case on this point is People v. Schmidt (1915) 216 N.Y. 824, in 
which Cardozo J. reviewed the history of the M‘Naughten rules 
and accepted this interpretation of their use of the word “‘ wrong.” 

Sir James Fitzjames Stephen took a similar view to that later 
adopted in Stapleton’s Case, writing (History of the Criminal Law 
of England, Ist ed., Vol..11, p. 167): “The word ‘wrong’ is 


ambiguous. ...It may mean, either ‘illegal’ or ‘morally 
wrong,’ for there may be such a thing as illegality not involving 
moral guilt. ... In Hadfleld’s Case, for instance, knowledge, of 


the illegahty of his act was the very reason why he did it. He 
. wanted to be hung for it. He no doubt knew it to be wrong in 
the sense that he knew that other people would disapprove of it, 
but he would also have thought, had he thought at all, that if they 
knew all the facts (as he understood them) they would approve of 
him, and see that he was sacrificing his own interest for the common 
good. I could not say that such a person knew that such an act 
was wrong. His delusion would prevent anything like an act of 
calm judgment in the character of the act.” 

Prior to the decisions in Windle and Stapleton, and with Codére 
as authority, it was customary to teach the meaning of this limb 
of the M‘Naughten rules in the following way. Ask the class to 
posit a completely honest person accused of murder who has “a 
disease of the mind,” and who “ knew the nature and quality ” of 
his homicidal act. To discover whether he “knew that what he 
was doing was wrong ” you ignore the rules of evidence and inter- 
rogate him as follows. His life may depend on the answers he 
gives and they are Hrewhonian in their application. 

Interrogator: “ Did you think that what you did was wrong? ” 
Honest Accused: “ No, I did not think it was wrong. > (If yes, 

he may hang). 
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Interrogator : ‘‘ Well then, did you think that most other 
people, seeing the facts as you saw them, would 
have agreed with you that it was right? ” 

Honest Accused: (1) “ Oh, they don’t understand. They think 

it’s wrong, but they are terribly misguided ”’ 
—-he may hang as being sane. . 
(2) ‘* Yes, most people would have agreed with 
me that in the circumstances as I saw them it 
was a right thing to do’’—he is still within the 
defence of insanity. 

Interrogator: (and this arises only if he gave the second 
answer to the previous question.) “* Tell me 
then, did you realise that what you did was 
against the law? ” 

Honest Accused: (1) “ Yes, I realised that; but the law is quite 
out of touch with morality. I, and everyone 
else know that what I did was right, but the law 
is hopelessly out of date on this ’’—he may hang 
ag sane, such is the law’s opinion of law 
reformers | 
(2) “ No, I thought that in all the circumstances 
the law allowed this ’’—he is still within the 
defence of insanity. 

This was, at least, a comprehensible position. If the accused 
thought it right, and believed that both public opinion and the law 
agreed with him, he fell within the M‘Naughten rules. If any one 
of these beliefs were lacking, that is, if he doubted the rightness of 
his act himself, or if he saw his belief in its rightness as in advance 
of and in disagreement with either the law or public opinion, then 
the defence of insanity was denied him. And it must be remembered 
that we are asking these difficult questions of a ‘‘ diseased mind.’’, 
Windle’s Case left this position untouched, except that it tended 
to stress the importance of the third question, so that it might be 
wiser to question the “‘ honest accused °’ concerning his knowledge 
of the law before you asked him about his ideas on generally held 
tules of morality. Stapleton’s Case involves a denial of the force 
of the third question. After Stapleton’s Case (except m Queens- 
land, Tasmania and Western Australia where the M‘Naughten rules 
do not apply, having been replaced by statutory provisions which 
wisely avoid this problem) Australian courts will allow the defence 
of insanity to succeed if the accused believed his action to be right, 
thought the general morality of the community agreed with him, 
but knew it was against the law. 

While the M‘Naughten rules stand, their virtue lies in their 
flexibility. The most that can be said for them is that by the 
interposition of the common sense of the jury and later the tech- 
nical skill of the doctors advising the Home Secretary they work 
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substantial justice. If we press them into too rigid and precise a 


. form we remove their one value. , Codére’s Case started this process 


of crystallisation, Windle’s Case threatens to take it much further 
and to limit greatly the discretion of the jury. It is submitted that 
the interpretation placed on this limb of the M‘Naughten rules by 
Dixon J. in R. v. Porter and by Dixon C.J., Webb and Kitto JJ. 
in Stapleton v. The Queen is more accurate and valuable than the 
Codére-Windle ‘‘ illegality ” interpretation and will tend to work 
greater justice, preserving as it does the power of the jury in an 
area where lawyers have shown themselves ill at ease. 

Whether the test be‘phrased as the accused’s ability to reach 
“a calm judgment in the character of the act” (in Stephen’s 
terms) or “to think rationally of the reasons which to ordinary 
people make that act right or wrong—to reason about the matter 
with a moderate degree of sense and composure ’’ (in the terms used 
by Dixon J.), it is submitted that such formulations are clearly 
preferable in law and practice to focusing the inquiry on the 
accused’s Knowledge of the illegality of his act. The “ illegality ” 
test can serve only to withdraw issues from the jury which 
should be left to them, or yet further to strain the consciences of 
counsel setting up the defence of insanity. - 

Concluding his analysis of the M‘Naughten rules, Stephen (ibid., 
p- 185) wrote: “ The importance of the whole discussion as to the 
precise terms in which the legal doctrine on this subject are to be 
stated may easily be exaggerated so long as the law is administered 
by juries. ... The impression made on my mind... is that they 
care very little for generalities. In my experience they are usually 
reluctant to convict if they look upon the act itself as upon the 
whole a mad one, and to acquit if they think it was an ordinary 
crime.” ‘This, surely, is what we want of the M‘Naughten rules 
—it cannot be argued that in them we are seeking psychological 
precision. It is undesirable, therefore, to prejudge the issue at a 
stage before the Jury may pass upon it. 

It is submitted that the jury would have been a more appro- 
priate body to decide whether Windle should or should not have 
been denied the defence of insanity than was Mr. Justice Devlin 
limited, as he felt himself to be, by a narrow and technically 
insecure interpretation of the M‘Naughten rules. l 

If anyone challenges this analysis of one word as remote and 
unreal, let him blame our atavistic attachment to capital punish- 
ment which has precluded any satisfactory solution of the medico- 
legal problem of the defence of insanity. In the environment of 
capital punishment the formulation of this defence is most complex ; 
in its absence it is quite easy. 

Norval Monzis.* 


* LLM., PH.D.; Senior Lecturer in Law in the University af Melbourne; author 
of The Habitual Crimencl. 


WANT OF CONSIDERATION 


Tue distinguished lawyers who signed the Law Revision Com- 
mittee’s famous Sixth Interim Report would doubtless have felt 
surprise at any suggestion that their recommendations as to the 
doctrine of consideration would come into effect ‘‘ without recourse 
to legislation at all.” Indeed, that ‘part of the report which deals 
with consideration begins: ‘‘ No doctrine of the common law of 
England is more firmly established at the present day than the 
doctrine of consideration.” Lord Wright, the chairman of the 
committee, elsewhere stated the law in even more emphatic terms,’ 
and more recently Denning L.J. has said that the doctrine is “‘ too 
firmly fixed to be overthrown by a side-wind.’?? However, the 
last-mentioned learned judge has in a recent article? blown very 
hard upon consideration and has suggested that the law is develop- 
ing In such a way as to lead to fundamental changes im the rule. 
The argument is supported by an examination of some recent 
decisions which in the learned author’s view have ‘‘ much modi- 
fied ” the old law. In the present article it is proposed to analyse 
Denning L.J.’s argument and to submit with all respect, that 
the doctrine of consideration has not changed one whit in 
recent years, and that what Lord Mansfield was too late to achieve 
in the eighteenth century cannot be achieved in the twentieth 
century otherwise than by legislation. It is not here proposed to 
re-argue the merits of the doctrine, although its usefulness as a 
negative test of the existence of a contractual obligation is familiar 
‘to all practising lawyers. The points for and against it are well 
known * and only extreme conservatives would not concede that it 
is at least in need of amendment. What is so disturbing to the 
ordinary lawyer, bred in the doctrine of the authority of precedent, 
is the suggestion that it is still open to the courts to emasculate if 
not destroy a firmly rooted principle of the common law. If this 
suggestion achieves the results aimed at, a much criticised doctrine 
will have been reformed at the cost of incalculable damage to a 
far more important principle, that of stare decisis. 

In the article now under discussion Denning L.J. is con- 
cerned only with the unilateral contract—a promise for an act— 
and he contends that it is the present tendency to regard any act 


1" The necessity of consideration is established by authorities which not even the 
House of could distinguish or disregard,’ 49 Harv.L.R. at p. 19386. 

2 In Combe v. Combe [1951] 2 K.B. 915, at p. 280. 

3 ' Recent developments in the doctrine of consideration ' by Denning L.J.; 
15 M.L.R. 1. 

4 fee, a) “ The Reform of Consideration "’ O. J. Hameson, 54 L.Q.R. 288; 
Lord Wright, loo. at.; 1 M.L.B. 97; L. B. ittee, Sixth Interim Report. 
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done on the faith of a promise as sufficient consideration to support 
it and to bring a unilateral contract mto being. It 1s respectfully 
submitted that this tendency does not in fact exist, and that if it 
did it would do violence to the true nature of contracts and should 
be discountenanced. First principles tell us that the following are 
necessary for the creation of a unilateral contract :— 

(a) An offer. (This must contain (expressly or by implication) 
all the terms which are to be embodied in the complete 
contract, and can be reduced to the formula “if you per- 
form act A, I promise.to perform act B.’’) 

(b) The communication of the offer to the offeree. (Without 
this communication the offeree cannot claim that, because 
he has unwittingly performed act B, he is entitled to call 
for the performance of act A.°) 

(c) The doing by the offeree of the act called for by the offer. 
(This constitutes acceptance of the offer, and also con- 
sideration on the part of the offeree.) 

The controversy arises over requirement (a). Dennmg L.J. 
appears to deny the need for any reference (whether express 
or implied) in the offer to the part to be played by the 
offeree : it is sufficient that a promise is made which is intended to 
be legally binding and to be acted upon, and which is in fact acted 
upon. 

Dr. A. L. Goodhart has cited‘ as *‘ the stock illustration of a 
unilateral contract ? that given by Brett J. in Great Northern 
Railway v. Witham" of A saying to B: “ If you will go to York, 
I will give you £100,” an offer which would be accepted by B’s 
going to York. Denning L.J. would hold that if A merely. 
says to B “I will give you £100” intending to create legal rela- 
tions and intending B to act thereon, and B thereupon goes to York 
and runs up a. hotel bill which he expects to pay out of A’s £100, 
B’s act provides consideration and renders A’s promise binding. 
This might be satisfying to the moralist, but most common lawyers 
would unhesitatingly say that B’s action for £100 damages against 
A should fail for want of consideration. It is perhaps more accurate 
to say that the offer contained no reference to the furnishing of 
consideration by the offeree and that therefore, since the terms of 
the offer must foreshadow the terms of the contract, the offer was 
defective and incapable of ripening into a contract. This was 
precisely the situation in Combe v. Combe,* where, shortly after 
a woman had obtained a decree msi of divorce, her solicitors wrote 
to the husband’s solicitors: ‘“ We understand that your client is 
prepared to make her (the wife) an allowance of one hundred 


5 Wigan v. Hngiuh ¢ Soottish Life Assuranos Association [1900] 1 Oh. 901; 
Oliver v. Davis [1049] 2 K.B. 787; Fitoh v. Snedaker, 88 N.Y. 248. 

€ 67 L.Q.B. 458. 

7 (1878) L.R. 9 O.P. 18. 

3 [1981] 2 K.B. %15. 
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pounds a year.” The reply was: “ The (husband) has agreed to 
allow your client one hundred pounds a year.” No discussion had 
taken place on the question of the wife’s forbearing from applying 
to the court for permanent maintenance, and there was no evidence 
on which to add any implied terms to the husband’s “‘ offer.” ° 
It could not therefore be turned into a contract by any act of 
acceptance by the wife and the Court of Appeal rightly found for 
the husband. Dr. Goodhart’s suggestion '* that ‘‘ the price for the 
husband’s promise was the wife’s forbearance” and that his 
position was that he would pay her one hundred pounds a year until 
she made an application to the court, seems, with respect, not to be 
based on any evidence which was before the court and which was 
relevant to establishing the terms of the husband’s offer. Dr. 
Goodhart emphasises that the negotiations were continued not 
casually, but by solicitors, and yet the correspondence apparently 
contained no hint of-the ‘‘ implied price ’’ that the wife was to pay. 
The husband may well have intended the wife to act on his promise 
in the way she did: the crucial point was that he made no express 
or imphed stipulation to this effect. 

In case it should be said that Denning L.J.’s argument 
is based on the proposition that unilateral contracts are not 
governed by the doctrine of offer and acceptance, It is necessary to 
point out that the learned judge does not advance this as his view, 
and the cases he relies on are all consistent with analysis into offer 
and acceptance or, in other words, are concerned with conditional 
promises. Most reliance is placed by Denning L.J. on the 
cases concerning debtors who, to obtain forbearance from their 
creditors, have promised to give additional security. It is sub- 
mitted that in these cases the debtor’s offer could always have been 
reduced to the form shown in (a) above, although very often the 
act to be done by the offeree in return for the promise was not 
expressly mentioned but was to be gleaned from surrounding 


circumstances. Thus in Alliance Bank v. Broom, the debtor had ° 


been asked for security, and must have known that, in the words 
of the learned Vice-Chancellor, if he “had refused to give any 
security at all, the consequence certainly would have been that the 
creditor would have demanded payment of the debt, and have 
taken steps to enforce it.” It was easily deduced that, in return 
for his promise, the debtor. was asking that such steps should not be 
taken. 

Difficulty has been caused by the use of the word ‘“* request ” 
in this connection. An unconvincing attempt has recently been 
made ** to show that all offers must import a request to the 
* ' I cannot find any evidence of any intention by the husband that the wife 

should forbear from applying to the court for mamtenancs,’’ per Denning L.J. 

Birkett L.J. made a similar observation. 

10 69 L.Q.R. 109. 


11 (1864) 2 Dr. & Bm. 28%. 
1a ‘' Unilateral Contracts and Conmderation,’’ by Mr. J. C. Smith, 69 L Q.R. 99. 
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offeree to accept them, but it is respectfully submitted that Dr. 
_ Goodhart is right in saying that this element is irrelevant. There 
is no case which has decided that, although all the terms of an 
offer were expressed, no.contract in fact materialised because the 
offeror had adopted a take-it-or-leave-it rather than a precatory 
attitude, and no one expects such a case to arise in the future. 
Where the nature of the act called for has to be gathered from 
surrounding circumstances, however, it can often be inferred that 
the offeror has “‘requested’’ a particular act in return for his 
promise. Accordingly, judges have naturally made use of the 
word as, it is submitted, a convenient way of describing a stipula- 
tion impliedly contained in the offer. It may further be observed 
that in most of the cases where the word has been used the offeror, 
being a debtor in ewtremts, was supplicatory, and it was therefore 
more apt to say of bim that he made a Da rather than that he 
imposed a stipulation. 

Denning L.J. pute forward the view that: ‘“‘ Instead of using 
the old language of ‘ request’ and ‘ consideration’ we can express 
the self-same principle by saying that a promise is binding 
in law if it was intended to create legal relations, intended 
to be acted upon and was in fact acted upon.” If this restatement 
connotes no alteration of existing principle it is beyond criticism; 
in so far ag it introduces novel principles it is submitted with all 
respect that it runs counter to invincible authority, places the 
emphasis wrongly and is too wide. For example, if a right-minded 
debtor says to his creditor: “‘I consider that you are entitled to 
security and I undertake to give it, but I am not stipulating for 
any forbearance from you,” and if the creditor relies on this state- 
ment and forbears, on Dennmg L.J.’s principle the debtor 
should be bound, though on the authorities he would not be.” 
The debtor might intend his statement to be legally binding but 
this would make no difference; indeed to consider this point is to 
beg the question, for however earnestly a man seeks to bind himself 
contractually he will fail if he neglects the essential legal require- 
ments. 

Denning L.J.’s object in this part of his article would appear 
to be to give a more general application to the principle 
enunciated by him in Central London Property Trust v. High Trees 
House.’ In that case the learned judge said that ‘‘a promise 
intended to be binding, intended to be acted on and in fact acted 
on, is binding. ... The courts have not gone so far as to give a 
cause of action in damages for the breach of such a promise, but 


18 Of, Dr. Goodhart's example (67 L.Q.B. 456) of « father saying to his son “I 
do not ask you not to emoke until you are 25, because it ıs for you to decide 
eee ourself, but if you do not smoke before that time I will give you £100." 

ers of course in that here the promise is conditional, forming an offer 
to pave into a unilateral contract. 

14 [1947] K.B. 180. 
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they have refused to allow the party making it to act incon- 
sistently with it.” Now it seems that a cause of action is to be 
given-on the scant authority of a restatement of the rule in Alliance 
Bank v. Broom. In this connection Denning L.J. treats 
Combe v. Combe as an exception to his suggested principle on the 
ground that the maintenance agreement there was not an implied 
request to forbear from application to the court. This was of 
course the ratio decidendi on the point of consideration or no con- 
sideration: it was not the reason why the High Trees doctrine was 
not applied. Byrne J. at first instance could understandably find 
no reason why the formula of High Trees was not satisfied, since 
it appeared to him that the maintenance agreement was intended 
to be binding and to be acted on, and was acted on in that the 
wife did in fact forbear from applying to the court even though not 
in pursuance of any request, express or implied, by the “husband. 
Byrne J. was held to be wrong not in this, but in supposing that, 
the High Trees shield could be beaten into a sword. 

Denning L.J. finds another modern development in “the 
gradual disregard of ‘ benefit’ and ‘detriment.’’’ It is strange 
that no euthority illustrative of this modern development can 
be cited later in date than 1866. In the ‘‘ marriage cases” 
(Shadwell v. Shadwell !* and Chichester v. Cobb 1) it was held that 
marriage may involve a detriment in that pecuniary liabilities are 
undertaken, while in the third case relied on by Denning L.J., 
namely Scotson v. Pegg,)* it was regarded as a benefit for 
a man to obtain “‘an interest in the performance of a contract 
made by another.” All three cases were decided by judges who 
clearly regarded themselves as bound to weigh the question whether 
or not consideration existed by reference to criteria of benefit and 
detriment. To use these cases as the foundation for a directly 
opposite theory nearly a hundred years later and without citing in 
support any more recent authority seems, with respect, a curious 
way of establishing a conclusion.” 

Turning to the rules governing the modification and discharge 
of contracts, Denning L.J. accepts that ‘“‘the law for centuries 
has been that a promise to waive, modify or discharge the 
strict terms of a contract needs to be supported by consideration 
just the same as any other promise.”? He further concedes that 


1s ) 2 Dr. & Sm. 289. 

16 (1860) 9 O.B.(m s.) 159. : 

17 (1866) 14 L.T. 488. 

18 (1861) 6 H. & N. 295. 

1® Much difficulty 1s avoided if the complex ides of considareton is defined not by 
an over-concise reference to benefit and detriment but in terms euch as those 
used in Currie v. Misa, L.R. 10 Ex. 162, and by Bowen L.J. in Miles v. New 
Zealand Alford Estats Oo., L.R. 82 Ch.D. 266, 269. In this way Denning L.J.'s 
example of the promise to a charitable institution (15 M.L.R. dy can be met by 
saying, that the would be bound because, nine other 
persons case) 00 each, the institution had E eae ages a responsibility to 
administer o funds so procured. 
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Foakes v. Beer ** remains a binding authority in determining the 
“ strict legal rights ” of the parties. The claim is made, however, 
that the effectiveness of these principles has been undermined by 
the application of the equitable rule which is to be gathered from 
the judgments of Lord Cairns in Hughes v. Metropolitan Railway 7 
and Bowen L.J. in Birmingham, etc., Land Co. v. L. & N. W. 
Railway.?* This rule, under the rubric quasi-estoppel, has been 
subjected to an elaborate analysis by Mr. J. F. Wilson in a recent 
article, and that learned author has demonstrated that the true 
statement of the rule is that where A leads B to believe that he 
intends not to enforce some contractual right which he has against B 
and B relies on that belief to his detriment, equity will restrain 
the exercise of A’s contractual right until B has had an opportunity 
of recovering bis former position, or if such recovery has become 
Impossible a total restraint will be imposed. To express the rule 
in wider terms than this is to leave the authorities behind and 
venture into the realms of hypothetical jurisprudence. In any 
case it is clear that this rule of equitable or quasi-estoppel forms 
no part of the doctrme of consideration, although it may afford 
relief in cases where, through want of consideration, no contractual 
right exists. Denning L.J. however seeks to treat cases where 
one party to a contract has promised without consideration 
to waive, modify or discharge his ‘strict legal rights and the other 
party has acted on such promise whether to his detriment or not as 
cases in which consideration exists.’ But, as indicated above, it 
is surely necessary to distinguish the unilateral contract with its 
clear break-down into offer (a conditional promise), and acceptance 
(an act fulfilling the stipulated condition), and the case of a simple 
promise which does not constitute an offer in the technical sense 
because it makes no reference, express or implied, to any future 
conduct of the promisee, but is unconditional and non-contractual, 
amounting to no more than a statement of intention binding in 
honour only except in so far as it may give rise to quasi-estoppel 
or delictual obligation. The fact that the promise is made in the 
context of a subsisting contract can make no difference because, as 
the learned Lord Justice concedes, consideration is required even in 
this case. But it is argued that consideration does exist wherever an 
act is done on the faith of such a promise, although there is binding 
authority directly contrary to this proposition. For example in 
Foakes v. Beer ™ itself there was an undoubted promise by the 
Judgment creditor not to sue on the judgment if the debt were 
paid by agreed instalments. Undoubtedly this was meant to be 


20 9 App.Cas. 605. 

21 9 App.Cas. 489. 

42°40 Ch.D.*268. 

23 67 L.Q.R. 880. This apparently has the approval of Denning L.J.: seo 15 
M.L.B. 8 (footnote). 

4 (1884) 9 App.Cas. 605. 
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binding and to be acted upon by the debtor. It was acted upon in 
that the debtor paid every instalment, yet the House of Lords held 
that there was no consideration for the agreement so that it was 
void. It may be argued that Denning L.J. does not intend 
his new theory of consideration to apply to cases coming within 
the rule in Pinnel’s Case,** although it appears to be put forward 
as a means of neutralising the effects of that rule. Can the new 
theory be applied apart from the rule in Pinmel’s Case? Recent 
cases are relied on by Denning L.J. to show that it can, 
but there is clear authority to the opposite effect. In Wiliems v. 
Stern ** A gave B a bill of sale on his goods as security for a loan 
to be repaid by weekly instalments. The bill authorised B to seize 
the goods at any time and hold them until the part of the loan 
then outstanding had been repaid. It also gave B æ power of sale. 
A paid thirteen instalments punctually, but on the day when the 
fourteenth was due he had to attend the Court of Passage as a 
juryman. At A’s request, B promised to wait a week for the 
instalment. Three days later, while A was still away on jury 
service, B seized the goods and sold them. The jury found that B 
had so acted as to induce A to believe that B would stay his hand, 
but judgment was given for B and a new trial ordered by a strong 
Court of Appeal on the grounds that there was no consideration 
for B’s promise : it was, in the words of Brett L.J. “‘ a mere naked 
promise,” yet unquestionably A had acted upon it and B had 
intended that he should. Relief in equity was not granted, although 
Hughes v. Metropolitan Railway had been cited to the court. ` 

The cases cited by Lord Justice Denning as authority for the 
proposition that any act done in reliance on a promise not to 
enforce contractual rights will now operate as consideration are the 
High Trees Case, Foster v. Robinson ™ and Wallis. v. Semark.” 
The first of these contains celebrated obiter dicta all founded on the 
equitable principle of quasi-estoppel. It was never suggested in 
that case that the agreement to vary the rent constituted a contract, 
and indeed if it had there would have been no need to rely on quasi- 
estoppel at all, and the observation of the learned judge that “ the 
courts have not goné so far as to give a cause of action in damages 
for the breach of such a promise” would have been inapposite. 
With all respect, therefore, it seems clear that the first case cited 
in support of the proposition that an act pursuant to a promise 
intended’ to be binding and to be acted on will create a contractual 
obligation is in fact an authority of contrary effect.*” 


25 (1602) 5 Co.Rep. 117. 

26 (1880) 5 Q.B.D. 409. 

27 [1051] 1 K.B. 149. 

28 [1951] 2 T.L.R. 222. 

2% Bee the rea of L.J. ın Combe v. Combe [1951] 9 K.B. 45, 
that the High Trees praca can never do sway with the necessity of con- 
sideration when that fs an essential pert of the cause of action.’ 
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The second case relied on, Foster v. Robinson, was an appeal 
` from a county court which*turned entirely on a question of whether 
or not a tenancy had been surrendered by operation of law. The © 
brief facts were that T had been tenant for many years of a cottage 
owned by L, the farmer who employed him. In 1946 a transaction 
took place between T and L of which the only evidence was that 
given by L (which was accepted as honest) at the hearing. L then 
said ‘‘ I told him (t.e., T) the existing tenancy would cease and I 
would charge him no more rent and he could live there the rest of 
his life rent-free. He said ‘Thank you very much,’ and said he 
was very pleased to accept the condition.” From that time until 
his death in 1950 T lived under this arrangement, paying no rent. 
The Court of Appeal held that by the ordinary principles of estoppel 
T’s daughter and administratrix was precluded from asserting that 
the tenancy had not come to an end in 1946 by T’s conduct in living 
on in the cottage rent-free. Evershed M.R. remarked: * The fact 
that the doctrine of estoppel really forms the foundation in such a 
case as this of the alleged surrender by operation of law is, I think, 
clear from the judgment of Chitty J. in Walis v. Hands.** ” 
Singleton L.J. said “The position of the defendant’s father was 
altered by agreement between the parties; there was a complete 
change: the father became a licensee, and could not have been 
heard to say that he was anything more than that. He had had the 
advantage of the agreement and had peid no rent for three and a 
half years.” 

| It would not appear that this case is at all relevant to the 
doctrine of consideration, for it was not suggested that the arrange- 
‘ment df 1946 had created a new contract between L and T, unless 
certain observations of the Master of the Rolls are taken to have 
this meaning. Referring to L’s promise to T that he could “ live 
there the rest of his life rent-free,” the Master of the Rolls said: — 
‘ Since the recent decision in Winter Garden Theatre (London) 
Limited v. Millennium Productions, Ltd.” I think that, although a 
licence of that kind may, apart from the terms of the contract, be 
revoked, it may now be taken that if the landlord, having made that 
arrangement, sought to revoke it, he would be restrained by the 
court from doing s0.” 

With all respect, it is submitted that this observation is open 
to a number of criticisms. First, it is not requisite to a surrender 
by operation of law that some binding relationship supersede the 
surrendered tenancy,*’* so that the question whether T’s tenancy 
came to an end in 1946 or not is not affected by the question 
whether he remained in possession under a bare licence or under a 


30 (1998) 2 Oh. 75. 

31 [1948] A O. 178. 

31a Sea Peter v. Kendal, 6 B. & O. 708; Metcalfe Vv. Boyos [1927] 1 K.B. 758; 
Fos (Tth ed.), 617 (cited with approval by Evershed M.R. in Foster v. 
Robtnson at p. 158). 
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contract. Second, there is no suggestion in the county court judge’s 
notes or in the report of counsel’s speeches that there was in fact 
a new contract, and the learned judges in the Court of Appeal do 
not, apart from the passage quoted above, base their judgments 
in any way on a new contract or probe the question of considera- 
tion. Thirdly, the court were concerned at a possible evasion of 
the Rent Acts, and were at pains to emphasise that T had not 
been overreached. It may be that the question whether T’s licence 
was irrevocable or not was relevant to the question of the genuine- 
ness of the 1946 arrangement, but it is submitted that in fact that 
arrangement gave T no more than a bare licence, and that such a 
licence was, in accordance with the immemorial doctrine of the 
common law, revocable at the will of the licensor. In any case it 
would seem that this point forms no part of the ratio decidendi of 
the case, which, as stated above, was based on the ordinary 
principles of estoppel.”” . 

The third case relied on by Denning L.J. is Walls v. 
Semark, which concerned the alteration of words in a rent-book 
from ‘fone month’s notice each party ” to “fone month’s notice 
from tenant; two years’ notice from landlord.” Somervell L.J. 
rejected the argument that there was no consideration for the 
change in the terms of the tenancy in these words: ‘‘ I think that 
fails. Though very little is known, I think that it would be wrong 
to draw that inference from the fact that one month was changed 
to two years. We do not know the circumstances. In cases of 
this kind it is always possible that a tenant may say: ‘unless you 
can give me greater security, I must go.’ And if he is a good tenant 
the landlord, for a good consideration, may say: ‘I will give you 
greater security,’ and the consideration is the tenant’s remaining on 
and peying the rent.” It is submitted that the learned Lord 
Justice was here finding a unilateral contract under which, in conse- 
quence of the landlord’s promise, the tenant refrained from 
terminating his tenancy and thus satisfied the condition on which 
the promise was given. Although the decision may be open to the 
criticism that the altered terms were repugnant to a monthly tenancy 
and were therefore void, it is submitted that on the point of con- 
sideration Somervell L.J. must be taken to have held that there were 
facts from which consideration could be inferred, whilst in the other 
judgment Denning L.J. expressed the view that ‘‘ there was no 
consideration in point of law ’’ but held the landlord estopped from 
disputing the varied terms by virtue of the High Trees principle. 
Again, it is difficult to see how this case can be said to furnish any 
authority for modifying the doctrine of consideration. 


33 R A e the Master of the Rolls of his above-cited dictum 
in Vaughan v. Vaughan [1958] 1 All E.R. 209, 311. 

33 Italics mine. 
Vor. 16 29 
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In Part V of his article, entitled ‘‘ Cases on Conduct,” Denning 
L.J. discusses the quasi-estoppel cases, starting with Hughes v. 
Metropolitan Raihway, but it appears from the observations 
in the concluding part of the article that the learned author 
prefers to regard these cases as exemplifying not aspects of the: 
doctrine of consideration but ‘a kind of estoppel,” a view which 
appears to agree with most contemporary opinions on this topic. 

In the result, it is submitted with respect that the authorities 
relied on by Denning L.J. do not manifest any change in 
the doctrine of consideration, or even, apart from the quasi- 
estoppel principle of Hughes v. Metropolitan Railway, provide any 
relief against its effects. The common law cannot at its present stage 
of development change its well-established rules without the aid of 
the legislature, and if the question now under discussion came before 
the House of Lords for decision it is submitted that there can be 
fittle doubt of what their Lordships’ answer would be. Mutatis 
mutandis, the words of the present Lord Chancellor in the British 
Movietonews Case ** might well be echoed: ‘* Nor can I accept the 
theory . . . that in recent cases ... there has been some develop- 
ment of this branch of the law.’ ... It is, no doubt, essential to 
the life of the common law that its principles should be adapted to 
meet fresh circumstances and needs. But I respectfully demur to 
the suggestion that there has recently been, or need be, any change 
in . . . the appHcation of the law of frustration to commercial 
agreements, and, if indeed (certain recent cases) illustrate such a 
change, they would have to be regarded as of doubtful authority ; ` 
they can, however, be justified on more orthodox grounds.” 

In conclusion it is desired to draw attention to the dangers 
Implicit in any weakening of the importance of the contractual tie 
and any attempt to provide contractual remedies where no contract . 
exists. The attempt to do justice will bring widespread uncertainty 
into the law, so that a growing number of litigants and even their 
skilled advisers will be unable short of litigation to determine what 
their rights and liabilities are. -Consideration still remains part of 
our law because, as Anson wrote long ago: ‘“ We need some means 
of ascertaining whether the maker and receiver of a promise con- 
templated the creation of a legal liability.” >™* This touchstone is 
not infallible, as shown by such cases as Balfour v. Balfour,?” but 
without it disputes as to whether an agreement was intended to be 
legally binding or not could rarely be resolved without litigation. 
Uncertainty, especially in commercial matters, should always be 
the law’s enemy and the maxim “‘ hard cases make bad law ” may 
have to be borne firmly in mind. In two recent cases this maxim 
was apparently overlooked, with strange and inelegant results. 


34 [19052] AC 166, at p. 188 

38 4.6., the doctrine of frustration. 
a6 Law of Contract, lath ed , p. 88. 
37 [1919] 2 K.B. 871. 
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The first case was Brown v. Sheen and Richmond Car Sales 
Ltd.,?* where A, a motor dealer, made certain representations to 
B regarding a particular car. Acting on these representations, B 
paid a deposit to A, and entered into a hire-purchase agreement 
with C whereby C bought the car from A and re-sold it on hire- 
purchase terms to B. B now sought to sue A on the representations. 
Jones J. made no finding of fraud against A, but held that B was 
entitled to recover for breach of warranty notwithstanding there 
was no sale and therefore no contract as between A and B. This 
decision was followed by McNair J. in Shanklin Pier, Lid. v. Detel 
Products, Ltd.,** where X, a firm of paint manufacturers, 
represented to Y, the owner of a pier, that their paint had various 
qualities which made it suitable for pamting a pier. Acting on this, 
Y specified in his contract with Z, who was to paint the pier, that 
X’s paint be used. It was so used, and proved unsatisfactory. Y 
sued X for breach of warranty. The learned judge held that there 
was an enforceable warranty supported by the consideration that 
Y should cause Z to enter into a contract with X for the supply of 
the paint. This apparently did not amount to a finding that there 
was a contract between X and Y, since Brown’s Case was relied 
on, and the plea that the warranty in question was not actionable 
since it was not a term in any contract between X and Y was 
rejected on the grounds that such a contract was unnecessary. 
McNair J. remarked that ‘‘ If, as is elementary, the consideration 
for the warranty in the usual case is the entering into of the main 
contract in relation to which the warranty is given, I see no reason 
why there may not be an enforceable warranty between A and B 
supported by the consideration that B should cause C to enter into 
a contract with A...’? With all respect, it is submitted that there 
is some confusion here between a mere representation, which may 
induce a party to enter into a contract, and a warranty, which can 
only have legal effect if it constitutes one of the terms of the 
contract or forms an additional contract on its own. It is well 
established that a mere representation which turns out to be untrue > 
gives no right to a claim for damages unless there is a finding of 
fraud.*° It is equally well established that a warranty can, at any 
rate where no fraud is alleged, only give rise to liability in damages 
where it forms a term in a contract.‘1 The learned judge in the 


38 [1950] 1 AU E.R 1102. 

39 [1951] 2 KB 8M. 

40 Ses, 8.g., Helbut v. Buokleton [1918] A.C. 80: ‘It ıs, my Lords, of the 
greatest ımportance, ın my opinion, that this House should meintein ın ita full 
integrity the principle that a person is not hable in damages for an innocent 
mısrepresentation, no matter ın what wey or under whet form the attack is 
made,’ per Lord Moulton at p. 61. 

41 Bee, 6.g., Mahon v. Atnsoough [1952] 1 All B.B. 887: '' There seems to be no ` 
hint ın the evidence of there having been any intention to make such a separate 
contract as a warranty must necessarily import," per Evershed M.R. at p. 840. 
Bee also Jenkins L.J. at pp. 840-41, passim In the Shanklin Pier Case the 
following dictum of Boott ET's m the sımılar case of Drury v. Victor Buckland, 


452 THE MODERN LAW REVIEW Vor. 16 


Shanklin Pier Case, in the dictum cited above is, with respect, 
enunciating an undoubted principle if he is taken to postulate as 
an “‘ enforceable warranty ’’ an agreement between A and B that 
A should be lable in damages if certain representations he has 
made prove untrue, in consideration for B’s causing C to enter into 
a contract with A. This would be enforceable as an ordinary 
unilateral contract. However it seems apparent that this was not 
the postulate intended; indeed the learned judge described the 
point arising in the case as posing a ‘comparatively novel 
question.” Thus it appears that in order to relieve a deserving 
defendant from hardship the court was in both the cases cited 
granting a contractual remedy to one not privy to any contract, 
or, it might be said, awarding damages for fraud where no fraud 
existed. The law is quick to grant its aid where there has been 
wrongdoing, but it has always hitherto insisted that‘ a non- 
fraudulent party shall have bound himself contractually before being 
mulcted in damages for some other’s loss. 

“ To administer justice it is necessary to administer law’? and 
it may be said with all respect that those who, from motives of 
compassion, show a want of consideration for princivles of high and 
long-standing authority—either by choosing to ignore them or by 
formulating unreal distinctions—do only disservice to the true cause 
of justice. To usurp the function of the legislature in the name of 
a developing jurisprudence is surely to destroy the reality of the 
common law, to make its doctrines undependable and to leave those 
whom it should serve bereft in costly uncertainty. 


Francis Bennron.* 


Ltd. [1041] 1 All B.R. 260, was cited. ‘It was a sale by the Buckland 
Company (the defendants) to the hire-purchase compeny. The Ah ates 
to them on the terms that they (the defendants) wand go pee 6 hire- 
purchase company. Therefore, the claim (brought by plai tifs) against 


them (the defendanta) for for breach of warranty 1s a cause of action 
hey eee by eny contract which would carry it." is was distinguished 
by air J. on the grounds that it applied only to the case where the warranty 


was one implied by law (as under the Sale of Goods Act, 1898) and not where 
the warranty was express. It is EEE submitted that this distinction is 
invalid, and that Scott L.J. intended to refer to the necessity for a warranty 
to be embedded in a oontract in order to be actionable. 

* Lecturer and Tutor in Lew at St. Hdmund's Hall, Oxford; of the Middle 
Temple, Barrister-at-Law. 


COLLECTIVE BARGAINING: AND GOVERN- 
MENT WAGE REGULATION IN THE 
NETHERLANDS * 


I. Historical Introduction 

1. Before the Second World War wage-ftxing in Holland was a 
matter of free bargaining between employers and workers. Broadly 
speaking, the wage level was determined by historical growth and 
by the bargaining strength of the parties. About a quarter of the 
workers were protected by colective agreements, which in Holland 
are contracts, binding and enforceable at law. But the wage levels 
fixed by collective ‘bargaining influenced the labour relations of 
many non-organised employers and workers who were not legally 
bound by any collective agreement. An Act of 1987 opened up the 
possibility of issuing ministerial decrees extending the terms of collec- 
tive agreements to employers and workers in the trade or industry 
who were not bound as a result of voluntary membership in the 
contracting organisations. Until the war this statute was only 
applied in a few cases. Apart from this Act, government influence 
on wages was confined to civil servants and other public employees, 
to public work contracts and to certain measures concerning agricul- 
tural wages. But on the whole the system of wage-fixing remained 
a free system and the outcome of negotiations was more or less 
haphazard. 

About two-fifths of the workers were members of trade unions. 
The mutual relations between the workers’ organisations and those 
of the employers were steadily improving. Though in some trades 
bitter feuds still occurred, good and stable relations had grown up 
in-many others. At the top levels the organisations had many con- 
tacts. These were mostly ad hoc, but more or less regular jomt 
consultations had developed on social matters of a general nature, 
especially in the field of social insurance. 

By virtue of an Act of 1928 a government agency was formed 
for the prevention and settlement of trade disputes, and four Con- 
ciliators were appointed for this purpose. They were not civil 
servants, but acted on a part-time basis and mainly in a voluntary 
capacity. They had no compulsory but only persuasive powers, 
i.e., the power to mediate and conciliate, and the success of their 
work depended on sound common sense and personal prestige. 
Strikes and lock-outs in Holland were reduced to moderate 
dimensions, both in numbers and im extent. 


* A Special Univermty of London Lecture in Laws delivered at the London 
School of Economics and Political Baence on February 26, 1958. 


458 


454 THE MODERN LAW REVIEW Vor. 16 


2. When the German occupation of the Netherlands began in 
May, 1940, the enemy introduced an absolute price-stop and wage- 
stop; everything was rigidly frozen; and strikes were prohibited 
under threat of heavy penalties. Of course very soon exceptions 
to the wage-stop had to be granted. It would have been logical to 
form a special wage-board for administering these exceptions; but 
this might have meant that the Germans would have put in some of 
their puppets. The power to grant exemptions from the wage-stop 
and subsequently the entire task of fixing and controlling wages 
was therefore entrusted to the only officials who had in the past been 
able to gain extensive and intimate experience in these matters and 
. who at the same time enjoyed the confidence of employers and 
workers, visz., the Government Conciliators assembled as a board. 
This system worked fairly satisfactorily—insofar as anything was 
able to work satisfactorily during the occupation. But it did not 
last long. After two years the Germans replaced it by a scheme 
entirely modelled on the pattern of Nazi legislation, and managed 
by one of their creatures. This system was merely a facade with 
nothing behind it, and it is valueless to dwell upon this phase of the 
development now. 

The Germans also tried to remodel the trade unions according 
to their aims; this led to a veritable exodus of officers as well as of 
the rank and file. After some time the oppressors put one of the 
quislings, to whom they had already entrusted part of the trade 
unions, in charge of the whole combined trade union movement. 
But the employers refused to recognise him as a real represen- 
tative of the Dutch workpeople. Because of this loyalty of the 
employers to the democracy of the workers’ organisations—a thing 
quite incomprehensible to the Germans—the employers’ organisa- 
tions were disbanded. These events had far-reaching consequences. 
The leaders of both sides, employers and labour, joined forces to 
resist the common enemy whose brutality in harnessing Dutch 
economic life to German war purposes grew every day. Frequent 
secret meetings and consultations fostered a spirit of mutual under- 
standing. Very soon these went beyond a discussion of day to day 
events, and extended to the preparation for close collaboration 
during the extremely difficult times to be expected after the libera- 
tion about which, knowing our allies, we never had any doubt. 

8. As a result of these developments, immediately after V.E. 
Day all the important central organisations of employers in 
industry, trade and agriculture, together with the central trade 
union organisations, created a permanent institution for co-opera- 
tion. This was called the Foundation of Labour and it merits the 
fame it has, within a very short time, acquired at home as well as 
far outside our boundaries. The aim of this body is “‘ to ensure 
good permanent social relations in Dutch industrial life on a basis 
of joint co-operation between employers and workers.” To trans- 
Jate this into British terms: it was as if a permanent joint body for 
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close co-operation had been formed by the British Employers’ Con- 
federation and the Trades Union Congress, a kind of supreme 
Whitley Council for the whole nation. 

The Foundation of Labour, embracing all organisations of import- 
ance on both sides with the exception of the small communist United 
Trade Union Centre, almost immediately became the advisory body 
for the Government in respect of all important measures in the field 
of social policy. A tripartite relationship originated of which I shall 
have more to say later on in this lecture when dealing with its 
importance for the fixing of wages. In the meantime the Foundation 
of Labour was only intended to be a first private step on the road to 
a more elaborate public organisation of industry. The Industrial 
Organisation Act, 1950, created the framework for this organisation, 
which, however, is only in its infancy and which at present I must 
leave aside. I want to mention, however, that under the provisions 
of this Act, there has been created a tripartite Social Economic 
Council which has been given far-reaching duties and is the official 
advisory board on questions not only in the social but also in the 
economic field. The Foundation of Labour however has not been 
disbanded, though some of its functions have been taken over by 
the Social Economic Council. At present the Council is consulted 
on long-term trends of wage policy, while the day to day 
problems of wages remain ‘the province of the Foundation. 

4. Let us now return to 1944-45. The Dutch Government in 
exile, which enjoyed hospitality in London, had prepared several 
measures for the period to follow liberation. This Government shared 
with the leaders of the secret organisations of employers and workers 
in occupied Dutch territory the conviction that immediately after 
the liberation some form of governmental control of wages and 
prices would be an absolute necessity. 

It should not be forgotten that at that time our country was 
suffering severely: it had been ransacked by the enemy, large parts 
of the industrial equipment were in ruins, nine-tenths of our traffic 
system was destroyed, we had passed through the “‘ hunger winter ” 
and were underfed, the labour market was disorganised, the organisa- 
tions were disbanded, foodstuffs and commodities were scarce, only 
paper money and the national debt were abundant. 

Under those conditions governmental wage- and price-control 
were a vital exigency. 

Legislation for that purpose had already been put into force m 
that small part of the country which remained liberated after the 
heroic battle of Arnhem. After V.E. Day it was reconsidered and 
redrafted though not changed in principle. Thus came into being 
the Extraordinary Decree on Labour Relations, of October 5, 1945. 


II. Organisation 
5. As far as wages and other labour conditions were concerned the 
governmental powers of control were again assigned to the Board of 
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Government Conciliators. These powers are very extensive 
indeed. 

‘ The Board may, either at the request of the employers’ and 
workers’ organisations or ew officio, establish binding rules for, and 
in relation to, wages and other conditions of employment.” (Art. 12.) 

** New collective agreements and modifications of existing 
collective agreements shall require approval by the Board.” (Art. 
14.) 

‘“ The powers vested in Our Minister under the Act respecting 
the declaration of provisions of collective agreements as generally 
binding or as not binding, and the duties imposed upon him by 
the said Act, shall be exercised and executed by the Board.” 
(Art. 15.) 

“The Board may, within the limits of the general directions 
issued by Our Minister, estabhsh guiding rules to govern wages and 
other ‘conditions of employment.’ (Art. 16.) 

And moreover the Board has the power of authorising exceptions 
to or derogations from the rules mentioned before. (Art. 17.) 

The wage stop (subject to exceptions), which was explicitly 
maintained in the London legislation, is not mentioned in the 1945 
Decree. But the first measure of the Board was to lay down this 
wage stop in a * guiding rule.” 

The decisions of the Board have legal force. Any employer 
granting wages or other labour conditions differing from those pre- 
scribed or approved by the Board is punishable at law. 

How is it- possible that a system which looks so extremely 
dictatorial can work—and can work rather satisfactorily—in a 
country as thoroughly democratic as the Netherlands? 

To answer that question several facts must be mentioned. 

6. I must first pomt out that the name of the Board is rather 
deceptive. It is not a conciliating or mediating board but a wage- 
fixing and wage-controlling body. Neither in England nor in my 
country is it uncommon to find that the name of a body bears little 
relation to its function. The phenomenon usually finds its explena- 
tion in history. I have already mentioned the reasons why in the 
early period of the occupation the job of controlling wages was en- 
trusted to the former Government Conciliators. These reasons 

vide the explanation why the name was kept. 

But not only the name. For, notwithstanding the dens in 
function the Board also carries on the traditions and the spirit of 
the former Conciliators. Its members are not civil servants doing 
a full-time job on the Board. They are independent men, who 
have their main job elsewhere and—except for the President of the 
Board—spend only part of their time on this work. They are 
carefully chosen from all shades of Dutch social-political thought— 
though inside the Board those differences hardly ever show. And 
they all—if I may say so though belonging to the Board myself— 
enjoyed already a certain personal authority in labour questions 
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before being appointed as members of this Board. And they are 
all imbued with the spirit of industrial democracy, which ensures that 
in all their actions they keep in touch with both industry and the 
workers. The intelligent young men who act as our secretaries are 
taught first of all that bureaucracy is nearly the worst of sins! 

7. The members of the Board are not civil servants but indepen- 
dent men. Yet the Board is not a court of justice, applying rules 
of law, but an executive agency, taking decisions on wage policy. 
Wage policy forms part of the general social economic policy of 
the country; therefore the Board cannot be entirely independent. 
For the responsibility fdr government policy on wages must in a 
democratic country lie with the Cabinet, which in its turn is respon- 
sible to Parliament. So the decree says: ‘‘ The Board shall in the 
exercise of its powers comply with the general directions of the 
Minister of Social Affairs.” (Art. 11, 4.) 

It should be noted that there is a considerable margin of indepen- 
dence. The Minister is responsible for the way in which the Board 
conducts its affairs in general; and the Board always keeps in 
mind that the Minister must be able to answer for its acts. But 
the Minister can only take responsibility for those acts in general; 
ehe must not be bothered with details of the decisions of the Board. 
In this respect the Board is a buffer for the Government. 

8. There is another factor to temper any tendency of the Board 
to act in a dictatorial way. According to art. 19 of the Decree 
the Board must, before taking any decision concerning matters of 
more general importance, obtain the opinion of the Foundation of 
Labour. 

Of course an opinion is only an opinion. Legally there is no 
obligation whatever for the Board to decide according to a recom- 
mendation of the Foundation. But a policy of wage-fixing by a 
governmental Board cannot in fact succeed in a democratic country 
like ours unless in a general way it is backed by organised employers 
and workers. There may be many differences in opinion ‘ag to 
details, even-as to very important details. But the general trend 
of our wages policy in this post-war period has met with the approval 
of organised employers and organised labour. 

More exactly: the wages policy is mainly a result of endless and 
perpetual negotiations with the organisations of employers and 
workers both im the separate industries and also with them as a 
totality knitted together in the Foundation of Labour. In very 
important matters negotiations are conducted between the Minister 
of Social Affairs or even the Cabinet and the Foundation. In other 
matters of a general character and in all important questions con- 
cerning a single branch of industry, the decisions are the result of 
discussions and negotiations between the Board and the Foundation 
of Labour. And in any matter relating to a specific industry the 
organisations concerned get ample opportunity of voicing their 
opinions and of defending their interests, in writing as well as in ` 
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hearings before the Board or the Foundation, separately or in 
common session. 

9. It is interesting to observe that a certain dynamic equihbrium 
has been created which was not quite anticipated at the beginning 
but proved very useful. It works both ways. 

(a) The rank and file of industry very naturally want to improve 
their own position. The leaders of the organisations in the 
different branches of mdustry, those of the employers as well as 
those of the workers, whilst accepting the principle of controlled 
wages for the benefit of the country as a whole, usually urge that 
within that framework their own industry should get additional 
advantages, more increases, more freedom than is normally given 
to them, though they themselves have already mitigated the mbre 
exorbitant demands of the rank and file. At this point the Founda- 
tion of Labour acts as a buffer between these specific demands and 
the necessities of a general policy and it usually succeeds up to a 
point in convincing them of the impossibility of fulfilling many of 
these particular, demands. But the Foundation of Labour, though 
in many respects an organisation which is intended to further the 
common welfare of the Dutch people as a whole, is still a private 
organisation of the workers and the employers who are directly 
interested; and this organisation has to be kept together. There- 
fore the Governing Body of the Foundation is more apt to yield to ` 
any demands of the parties which have some justification than 
would a governmental board. Although the Foundation of Labour 
acts as a brake in many respects, it still defends vis-à-vis the Govern- 
ment the interests which it represents. The Foundation is some- 
times inclined or forced to compromise in order to keep together 
the two sides which are constituent parts of its own body. The 
opinion of the Foundation of Labour carries very considerable 
weight with the Board of Concilators. But this Board also has a 
responsibility of its own and may again put on the brake. In this 
way the final decisions are the results of deliberations taken step 
by step and by degrees, which—psychologically—increases the 
likelihood of their being readily accepted. 

(b) The same apples the other way round. If the Board wants 
to start a given policy, it is first laid before the Foundation, which, 
by reason of its being in closer touch with the feelings of the 
organisations, May by its advice change or mitigate this policy. 
Besides, being an organisation of the organisations themselves, it 
is more apt to win for this policy the approval of the rank and file 
on both sides. 

10. From the foregoing, it appears that the Board of Conciliators , 
is not by any means as dictatorial a body as it seems to be if one 
only reads some sections of the Extraordinary Decree on Labour 
Relations. The Board itself: wants as much as possible to avoid 
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imposing regulations against the wishes of the people directly con- 
cerned. It wants industry, jointly organised, itself to take responsi- 
bility wherever this is possible without endangering the general 
policy. Thus the Board has been quite a force in promoting collective 
bargaining and negotiation in sections of industry that were under- 
developed in this respect. It has also promoted joint committees to 
advise on the application of the regulations and on exemption 
therefrom. It tends to delegate decisions of minor importance to 
those joint committees wherever this seems appropriate. But of 
course it must keep general wage policy in its own hands. 


HI. General Features of post-war wage policy 

11. Now, what have been the main features of this wages policy ? 

Immediately after the liberation general permission had been 
given for a wage increase of 25 per cent. above the 1940 level or 
15 per cent. above the level of October 81, 1942 (which was the 
date when the activities of the war-time Board of Concilators came 
to a close). 

This measure—afterwards called the first “‘ wage-round ’’—was a 
provisional step, inevitable at that moment because of the consider- 
able rise in the cost of living. It was a very crude measure however, 
because it continued and indeed increased all the iniquities which 
were inherent in the pre-war wage structure and specially the un- 
favourable pre-war position of agricultural wages. Moreover, it 
soon became clear that this increase did not cover the rising costs . 
of living. 

12. Therefore the so-called second ‘‘ wage-round *’ was started 
towards the end of 1945. 

In this round new wages were laid down for the different 
branches of industry separately; partly through approved collective 
agreements but mostly through binding rules made for each impor- 
tant trade. Within a couple of months about 160 new regulations of 
wages and other conditions of employment were made on the basis 
of the powers conferred on the Board in section 12 of the Extra- 
ordinary Decree on Labour Relations. It should be noticed that 
these regulations were not created by the Board out of nothing: by 
their own dictatorial fancy. The Board’s actions always arose out of 
requests and proposals made by employers’ or workers’ organisa- 
tions, very often joint proposals, in many cases based on pre-war 
collective agreements or war-time systems of wages, adapted to the 
current conditions. On these proposals the Foundation of Labour 
gave an opinion and before that they had been discussed by the 
Foundation and by the Board with the parties concerned. And 
out of these negotiations and consultations the rulings of the Board 
grew; they were not uniform but showed many differentiations 
between the various industries. 

At the base of all these regulations however was a general 
scheme and were some guiding general principles, which had been 
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drawn up after thorough discussion between the Foundation of 
Labour and the Board of -Conciliators. 

The starting point was a calculation of the minimum amount 
required by a worker with a family of two children to buy the. 
necessities of hfe, which at that time were available on the 
ration cards, and to pay fixed costs like rent, etc. Because of 
variations in the cost of living between different areas (mainly 
due to the differences in rent) all areas were classified in five groups 
—from the big towns to the purely rural areas. And five minima of 
hourly wages were set up accordingly. 

In addition a distinction was made between unskilled, semi- 

skilled or trained, and skilled workers, with a differential of about 
10 per cent. between each of these categories. 
. This general scheme for a wages floor and for a differential wages 
ceiling served as a guide for the many regulations in which the 
peculiarities of each branch of industry were also taken into 
account. We started with some big trades: building, agriculture, 
engineering; and’this having been done, it proved less difficult to fit 
in the others than had been assumed previously. 

18. After this second ‘* wage-round ” the Government was of 
opinion that a certain balance between wages and prices had been 
reached and that, considering the economic position of the country, a 
further rise of the basic wage rates was not justified. It was therefore 
announced in October, 1046, that the wages freeze would be more 
firmly applied. But the work of the Board and of the Foundation 
did not diminish. For there were to be two kinds of exceptions to 
the idea of an absolute wages stop. First of all changes were. per- 
mitted in wages which in the light of mutual relations still needed 
adjustments. Moreover, increase in earnings could be allowed if 
they were coupled with higher productivity of labour and a decrease 
in costs of production; thus new wage systems which, without 
changing basic rates, would stimulate production could om 
be introduced and were even to be encouraged. : 

In the light of these two aims (the co-ordination of aaah 
and the stimulation of production) the national or regional regula- 
tions and collective agreements for separate industries—of which 
there were about 200—became the object of constant small changes 
and revisions. Moreover, the Board has to deal with separate wage 
schemes for individual enterprises not belonging to an industry 
covered by a general regulation and for numerous individual enter- 
prises with exceptions from the general rules of their industry; 
altogether about 6,000 “‘ individual cases’? per annum! 

14. Unfortunately but naturally, the standstill more or less 
implied in the decision of October, 1946, could not remain for ever. 
The adjustment of wages proved to be a never-ending job, and the 
working out of systems to_increase earnings as a result of increased 
productivity required great efforts; I shall have to speak about this 
m some detail later on. Moreover, several general increases of. 
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wages have had to be granted. In each case these were the 
results of joint consultations and negotiations between the Govern- 
ment and the Foundation of Labour. And though they were legally 
based on an order of the Board of Conciliators their real foundation 
was a decision taken by the whole Cabinet. These general increases 
were as follows: 

(a) In the autumn of 1948, Government subsidies to the prices 
of various foodstuffs were considerably reduced because of the needs 
of the exchequer as well as on account of dgreements within the 
framework of the ‘‘ Benelux ” Treaty. By way of compensation a 
temporary flat increase of Fl. 1 a week was added to the wages of 
all employed persons with an income of less than Fl. 8,700 per 
annum. 

(b) After the devaluation of the Guilder in September, 1949 (a 
sequel to the devaluation of the pound), a maximum wage increase 
of 5 per cent. as from January 1, 1950, was permitted by way of 
compensation for the rise in the cost of living, with the proviso that 
this wage increase should be counterbalanced by an extra effort to 
raise production so as to justify it from an economic point of view. 
This increase could be incorporated in the wage regulations and 
collective agreements, in which case the temporary allowance of 
Fl. 1 was incorporated at the same time. We called this the third 
round of wages increases. 

(c) After January, 1950, however, the cost of living rose further 
than had been foreseen. Hence, in September, 1050, a new general 
increase of 5 per cent. was prescribed for all wages laid down in 
collective agreements or binding regulations of the Board of Con- 
ciliators, while for other wages a similar increase was not prescribed 
but allowed. 

(d) In the meantime the general economic condition of the 
country remained critical. The outbreak of hostilities in Korea in 
June, 1950, the unrest in international political life and the 
‘beginnings of rearmament had repercussions on international 
economic life which gave rise to a very unfavourable trend in our 
terms of trade, our balance of payments and our internal budgetary 
situation. The Social Economic Council recommended, among other 
measures, a general reduction of consumption of about & per cent. ; 
one of the means to achieve this to be a drastic cutting of remain- 
ing subsidies on essential commodities. The carefully computed 
increase in the costs of living which would result would amount 
to about 10 per cent. By order of the Board of Conciliators of 
March 22, 1951, a wage increase of 5 per cent. was introduced 
within the framework of a number of economic measures. 

This ‘* wage-round ” is, I think, of particular interest as an illus- 
tration of how our system is able to work. For though nominally 
wages were increased by 5 per cent., real wages all over the 
country were lowered by 5 per cent. I do not believe this measure, 
to which the trade union movement consented and which was put 
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through at once all over the country, would have been possible if 
we had not developed the spirit of tripartite collaboration after 
the war and if we had not had at our disposal the legal tools 
furnished by the Extraordinary Decree on Labour Relations. 

(e) The last round of wages hitherto (we have ceased to count 
them !) took place on July 1, 1952. Then our new Unemployment 
Act became operative and an increase of nominal wages was 
prescribed, equal to the amount of the contribution which each 
wage-earner has to pay for this compulsory insurance. 


Iv. Special features 


15. After this sketch of the general development of Dutch wages 
policy let us turn to some principles and practices as shown in the 
work of the Board of Conciliators and of the Foundation of Labour. 
I must, of course, make a selection. 

When wages are left free, big differences may arise and persist 
owing to differences in the economic conditions of separate branches 
of industry (and even of individual enterprises) and quite apart from 
the significance and value of the work done—e.g., in the thirties 
the skilled engineers in shipbuilding were often earning less than 
unskilled labourers in breweries; and agricultural wages were 
horribly low. 

As soon as a control of wages is Introduced all wages tend to 
become interdependent. It is impossible for a government agency 
to fix a certain social minimum in one trade and to approve of quite 
a different social minimum in another trade. And it is also felt 
to be unjust if a standard wage in one industry is higher or lower 
than the standard wage for the same work done in another industry. 
In controlling wages a government body must co-ordinate them 
according to job-content and irrespective of the profits in any 
special industry or enterprise, in order to promote justice and 
stability on the labour market. Experience has taught us that 
sensitivity in this respect is very much greater under a system of 
controlled wages than under a free wage system. One penny more 
or less in a certain case has far-reaching consequences elsewhere. 
As it was said once: “If in one enterprise a window is opened a 
crack, enterprises in quite another industry and quite another part 
of the country begin to sneeze.” If the Board approves a wages 
differential, it must justify it. And the Board must be able to 
give reasonable motives which can be explained and made clear 
‘ to others. 

Now the accidents of tradition, the results of demand and supply 
on the labour market in the past and factors of this kind are data 
that cannot be immediately left out of account in real life. It is 
not easy to induce pople to give up advantages resulting from such 
factors. But it is no easier to convince other people that for such 
reasons only they should earn less than others. 
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Of course there are reasons for differentiations, which are recog- 
nised and desirable and which play a large role in regulated wage- 
fixing. Of these a few must be discussed. 

16. First of all I should like to refer once more to the differences 
in money wages between the five classes of municipalities or districts, 
according to their more or less urban (or less or more rural) charac- 
ter. When accepting a system of five classes in 1945—46 the Board 
of Conciligtors reduced the pre-war differences in many trades in 
order to give the social minimum even to the lowest-paid groups in 
the rural areas without too great an increase in total wages and pro- 
duction costs. There is still much controversy on this subject 
and there is a strong tendency to abolish the classification 
altogether. As long as it stands, however, a certain uniformity must 
be imposed ; for it is impossible to let every trade have its own way 
, in this respect without danger to the entire wage-structure. 

17. Another reason for establishing differentials in standard wages 
must of course be found in the kind of work done. I have already 
said that we started with a margin of about 10 per cent. between 
unskilled, semi-skilled and skilled workers respectively. 

It soon became apperent that this traditional distinction in three 
categories is too crude a distinction and that the fixing of wages in 
three scales according to skill has an undesirable levelling tendency. 
What was wanted was a better and more refined method of distin- 
guishing between the different grades of skill. 

So modern scientific methods of job-analysis and work-classifica- 
tion were called to help. They had already been developed for the 
purpose of grading the workers within certain individual enterprises. 
But now their scope was extended and generalised. Not only were 
job-analysis and work-classification used to get a better differentia- 
tion in wages in whole branches of industry, but they are also being 
used—and this I think is a unique feature of our methods—to get 
a better comparison between different kinds of work in different 
industries. 

Of course such new methods can only be introduced gradually. 
Much reluctance among employers and among the workers and their 
organisations had to be overcome, arising from ignorance or from 
fear of speeding-up and overstrain of which there had been 
experiences in the past.. Much technical investigation was also 
necessary to adapt the existing methods. But the Board of Con- 
ciliators in collaboration with the Foundation of Labour succeeded 
in allaying distrust and suspicion. So a normalised system of 
work-classification has been developed which enables us to grade 
the various processes in a much more refined way than before and 
also to compare wages of different industries more exactly. 

18. A third reason for laying down differences in earnings is 
connected with the quantity and the quality of individual and of 
group achievement. This leads us to the subject of piece rates 
and other systems of payment by results. 
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In order to increase production and productivity in our 
impoverished country the Board immediately favoured and spon- 
sored the incentives which a good system of payment by results ma 
offer. There were, however, two dangers to be avoided. Social 
justice could not allow arbitrary rate-cutting such as had sometimes 
been practiced in pre-war times. And the idea of wage control rules 
out the use of piece-rate systems as a means of increasing money 
wages without an increase of productivity (as was the tendency 
immediately after the war because of the shortage of many kinds 
of workers). Therefore piece-rate increases are kept within very 
narrow limits unless the rates have been scientifically fixed and have 
been based on exact time-studies, preferably under the auspices 
of the joint parties and controlled by the technicians of the Labour 

rate. 

In those cases where payment by measured results cannot be 
applied stimulation of individual effort and reward for individual 
capacities and performances may be found in a scientific system of 
merit rating. Or even a small margin may be left to the employer 
to pay more than standard wages in individual cases according’ to 
his own subjective view. Piece-rate increases, however, have to be 
kept within narrow limits, for otherwise they tend to upset the 
whole system of control. 

19, This brings me back to one of the main points of the system 
of controlled wages. ~ 

Before the war collective agreements specified minimum wages. 
No employer was allowed to pay less but he was always at liberty 
to pay more. l 

Today control of wages in our country is double-sided. Not only 
the minimum but also the maximum is under control. For clerical 
work usualy a margin between minimum and maximum salaries is 
prescribed. For manual workers ‘however wages are usually fixed 
as standard wages. It is not permitted to pay less but neither is it 
allowed to pay more. 

Now it would be easy to circumvent this system and to entice 
workers away from other employers if.only wages proper were under 
control but all other forms of remuneration were left free. Hence 
the system must make it possible to control every kind or form 
of remuneration; all kinds of allowances, emoluments or gratuities 
paid by the employer, payments by way of profit-sharing, holiday- 
pay, pension schemes and so on. The powers of the Board of 
Conciliators therefore are not confined to wages in the strict sense 
only, but the Board can deal and does deal with all kinds of wages 
or other conditions of employment. , - 


V. Results and Prospects 


20. I have explained the origin of the post-war system of settling 
wages in Holland and the way it functions. I have sketched the 


main steps in the actual development of wage policy and some 
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special features and daily problems. It is obvious that before 
concluding my remarks I must consider the results and must say 
something about the advantages and disadvantages of this system 
of wage settlement. For that purpose I may be allowed to mention 
the following facts : 

(a) Under this system wages and prices have not played 
leap-frog, as they have in some other countries. Although an 
inflationary spiral was menacing us all the time, we were able to 
avoid it. 

(b) Wages and prices were kept in hand. Wages have risen 
in accordance with a slowly rising curve of increasing real income, 
which corresponded with the possibilities of our post-war recon- 
struction and recovery. But when it was judged necessary there 
could also be introduced a general decrease. 

(c) The wages policy has fostered social justice in many respects. 
It has at its root the conception of a fair deal for labour as a whole, 
of a just wages fund to be calculated as part of the national income. 
It has also promoted social justice between the wage earners. It 
has improved the relative position of backward groups. It has 
eliminated many differences which were unjustified and were only 
historical accidents. It aims at relating differences in real wages 
exclusively to’differences in work done. 

(d) This wages policy also aims at an increase in the productivity 
of labour as far as this can be fostered by a wages policy. It has 
done this by a systematic study and application of scientifically 
measured and socially controlled methods such as work-classifica- 
tion and the like. But closely linked therewith is the introduction 
of scientific methods into the internal organisation of the whole 
enterprise. It is a common experience that the very attempt to 
introduce a more scientific method of payment results in a more 
systematic organisation of the methods of work. 

(e) Of course a system of wage control by a central board is 
more rigid than a system of free wages. Moreover it is of necessity 
more long-winded and clumsy. Also the Board at the top tends to 
be a far away, impersonal, and more or less nebulous entity. 

During all these years the Board of Government Conciliators 
has been the scapegoat for everything unsatisfactory to anybody 
in the field of wages and conditions of employment. Many things 
have of course been unsatisfactory in our impoverished country 
since the liberation. The Board must accept the blame for the 
mistakes which naturally it makes from time to time. And the 
members, being independent men, do not mind being blamed for 
many evils in matters of wages, which are no fault of thers at 
all! It is a good thing that discontent can be turned into grumbling 
at somebody who does not mind and... cool off in that process. 
Being the scapegoat has been a most useful function of the Board. 

(£) It is quite understandable that under the economic condi- 
tions of the post-war years nobody has ever been fully satisfied with 
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his own wages. But throughout this whole period the need for the 
system . has been widely recognised both by employers’ and by 
workers’ organisations. Their joint backing of this policy in the 
Foundation of Labour and in the affiliated organisations was of 
course a necessary condition for the working of the system. But the 
co-operation of organised employers and workers with the govern- 
mental agency which, as I have explained, is m reality a tripartite 
management of affairs has never broken down during this period. 
‘The self-restraint and discipline shown by the workers’ organisations 
and their members are very remarkable. As a result industrial 
peace has been well maintained. 

It is obvious that strikes, at least strikes for a change in wages 
and other conditions of employment, do not fit into a system . 
under which on the one hand the employers are not free to 
change labour conditions without permission of the Board of Con- 
ciliators and under which on the other hand this Board is supposed 
to listen impartially to any reasonable representation and has got the 
power to satisfy, even against the fierce opposition of any of the 
parties in industry, any reasonable demand made by the other side. 
Yet strikes ara not forbidden. However, apart from a number of 
wild-cat strikes useful to blow off steam, strikes have only been pro- 
voked by communist-ridden trade union groups that are kept outside 
the Foundation of Labour. Those strikes are more of a political than 
of an industrial character and they have never brought any benefits 
to the workers concerned. 

And so the system was a blessing for our industrial peace. Both 
as compared with what happened in Holland after the First World 
‘War and as compared with other countries, our post-war figures of 
days lost by labour disputes have been extremely low; even in our 
worst post-war year (1946) less than 0-1 per cent. of workable days 
was lost by trade disputes, in 1951 only 0-01 per cent. I venture to 
say that this has been a very important factor in the recovery of 
our country from the disasters of the last war. 

21. Of course this whole system involves a restriction of freedom. 

I need not discuss at this moment what real freedom was left to 
the wage earner in the system of individual free bargaining. We all 
know that the evil results of this system needed correction by 
collective bargaming, which eliminates part of the inequality of 
bargaining strengths between the individual worker and his 
employer. 

But under the system of free collective kavani the settlement 
of wages is no less a matter of arguments of power, of bargaining 
strength in the market. The group interests of the two sides are 
pitched against each other. As long as this is the basis of a wage 
system, government has only to furnish the means of conciliating 
the parties, to promote labour peace ànd to prevent labour conflicts 
from playing havoc with industrial production. There is then little 
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justification for restraining the liberties of the parties by com- 
pulsory arbitration or by government control of wages because the 
necessary basis of a national wage policy is lacking. 

As soon as the concept of a national policy is introduced and 
co-ordination of a national wage structure is aimed at, the freedom 
of the parties, whether of individual or of collective parties, must 
undergo new restrictions. For not only do the contests between 
individual wage earners and employers, and the struggle and 
bargaining between collective parties, continue to some extent, but 
a new conflict arises: the contest between the more or less combined 
forces of the employers and workers of every single branch of industry 
against those in all the others. If a national point of view has to 
prevail and a general wage structure, a national wage fabric, has to 
be realised you cannot leave the freedom of the separate branches 
of industry unimpaired and some system of national control is 
inevitable. Just as individual workers and employers had to submit 
to collective bargaining in their industries, losing part of their 
former freedom, so collective parties have to submit to national 
control and to give up some of their independence. 

22. The post-war wage policy in Holland is legally based on the 
Extraordinary Decree on Labour Relations. 

As the name indicates this was only intended as a tem- 
porary measure, conceived for the emergency situation immediately 
after the war. It was expected that after a short time we should 
return to so-called normal conditions, i.e., to the pre-war system of 
free wage-fixing. 

Now after nearly eight years the temporary measure is still in 
full force. But throughout those years we have always toyed with 
the idea that it would shortly disappear. There are two main lines 
of thought. i 

(a) First of all everybody constantly expresses a hope for more 
freedom and for the lessening of controls. Actually much more 
freedom in detail is introduced in the daily working of the system 
than could be allowed in the beginning. This has been possible 
because of the educationa] result of the system itself which has 
stimulated a growing willingness to exercise self-restraint. But the 
basis of the self-restraint is the ultimate possibility that the central 
power may impose restraint. We always speak of abolishing this last 
governmental control. ‘But it is deferred from year to year. Nobody 
is really willing to abandon it, neither the employers’ organisations 
nor the trade union movement nor the Government unless some 
other form of general and central control can be found to take its 
place. 
(b) Now many people in Holland think that perhaps our Indus- 
trial Organisation Act, 1950, in its future development may provide 
the way to modification. Under this Act both sides of the various 
industries may be organised in joint public bodies with wide powers 
of self-government, while a tripartite Social Economic Council 
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intended to be the top layer of the whole structure is already in 
existence and functions es a general advisory body of the Govern- 
ment. Maybe the co-ordinating of wages within the separate branches 
of industry could be entrusted to these public industrial bodies, while 
the general co-ordination could be left to the Social Economic Council. 
With regard to the regulation of wages by the lower industrial bodies 
the development cannot be predicted because the formation of these 
bodies is only in its infancy. As to general co-ordination by the 
Social Economic Council I must remark that this body is not yet 
equipped for such a job; and it may be doubted whether this 
tripartite body will be able to create the same effective equilibrium 
in this respect as has been created by the Foundation of Labour 
and the Board of Government Conciliators existing as two separate 
bodies with differing responsibilities but working together very 
closely. 

Thus we continue to follow the path traced by the Emergency 
Decree of 1945. Everybody grumbles more or less because he 
cannot have exactly his own way any more. But at heart we are 
all convinced that our system has worked rather well. And I hope 
that in describing it I have been able to make its essence clear to 
you and to show you the valuable elements it contains from the point 
of view of efficient economic organisation as well as from that of 
promoting social justice. 

M. G. Levensaca.* 
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* Professor of Labour Law, University of Amsterdam. 


INTERNAL CONFLICTS OF LAWS IN THE 
. GOLD COAST 


‘Tire several kinds of law in force in the Gold Coast fall into two 
main classes. One comprises English law and local Ordinances, and 
the other the several bodies of customary law of the various tribes 
inhabiting the country. 

Imperial legislation of the usual iida is in force, dealing mainly 
with constitutional and external matters, but in addition “‘ the 
common law, the doctrines of equity, and the statutes of general 
application which were in force in England on the 24th day of 
July, 1874” (when a local legislature was first set up) are also 
incorporated into the law, subject to local Ordinances. ‘There 
have of course been numerous modifications of English law, of 
which the most extensive in form, if not in substance, is perhaps 
the Criminal Code. 

But the existence of this complete system of law on the English 
model is not to “deprive the courts of the right to observe and 
enforce the observance, or . . . deprive any person of the benefit, 
of any native law or custom existing in the Gold Coast.” Like 
English law, this customary law is subject to local Ordinances, and 
is also subject to the further qualification that it must not be 
‘“ repugnant to natural justice, equity and good conscience.” This 
expression has a rather wider meaning than has ‘‘ natural justice ”’ 
in England. Procedural irregularities, of the kind found in English 
cases about the activities of club committees, do sometimes occur; 
for example, the members on the benches of native courts still 
very occasionally change during the hearing of a case, so that a 
man who has not heard all the evidencé may join in the judgment. 
There was no objection to this in days of old, but the Supreme 
Court and the Court of Appeal have frequently disapproved the 
practice and allowed appeals because this has occurred. 

Apart from such procedural rules, the “‘repugnancy”’ cases 
are of two main classes: those involving slavery and those involving 
disturbance of long bona fide possession of land. Kodteh v. Affram 
(1980) 1 W.A.C.A. 12, is an example of the former class. After the 
death of one D a dispute arose between his brother and the Chief 
_of Kumawu in Ashanti (the defendant) over the deceased’s property. 
The former claimed under the normal law; the latter claimed on 
the ground that the dead man was his retainer, having been 
presented to him by another chief. The trial judge found that 
D was “a Stool servant, whose office in the old days was that of 
executioner, and who nowadays does little more than attend before 
the chief on state occasions and carry before him the emblem of a 
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sword.” ‘The Asantehene’s linguist was called as an expert and 
stated the custom as follows: 

“ When an ahenkwa (servant or retainer) of a chief dies 
all his belongmgs should be brought before the chief, who 
may select anything he likes and give the rest to the family - 

, (i.¢., lineage). I have known cases where a chief’s subject 
has behaved badly and has been banished and given to 
another chief. In such cases the latter has the sole control 
of such person and has absolute title to his property, and in 
olden days could kill him if he pleased. If such a person 
served as an ahenkwa, Iii a wade eee 
taken by the chief. . The present plaintiff would be the 
deceased’s heir if it were not for the fact that the deceased 
had been presented to the chief.” 

The court of first instance gave judgment for the chief, but on 
appeal it was held that the chief’s claim was founded on sea 
and was therefore repugnant to natural justice.! 

Descendants of non-Akan slave women held by Akans (including 
Ashantis) were absorbed by a fiction into the kindred of their 
fathers, but their true status was always known to the elders of the 
group and in matters of inheritance they were postponed to true 
members of ‘** the blood,” however distant the relationship may be. 
(Such slaves’ children could not be in fact df the father’s group, 
because the Akans hold that “ blood ” is transmitted by women 
only, conferring membership of one of seven recognised clans.) 
This rule of postponement was considered at length by Hooper J. 
in 1947 in Ambradu v. Mensah,’ “ since,” he said, ‘I understand 
from learned counsel om both sides that incidents of slavery of the 
nature I have been dealing with .. . are widespread in the Colony.” 
Despite some authority to the contrary before 1894, Hooper J. 
declined to uphold the rule excluding slave descendants, on three 


‘grounds: that is was repugnant to the law of England, and so 


contrary to the Slaves Emancipation Ordinance of 1874; that it 
was contrary to the Reaffirmation of the Abolition of Slavery 
Ordinance, 1980, which ‘‘ declared and enacted that slavery in any 
form whatsoever is unlawful and that the legal status of slavery 
does not exist ’’; and that it was contrary to natural justice. 
The other mam type of repugnancy cases comprises those involv- 
ing the Akan customary rule that ‘‘ the original owner of the land 
who has not specifically divested himself of his ownership can after 
any length of time, and in any circumstances, obtain recovery of 
his land from persons setting up an adverse title, whatever may be: 
the detriment caused to such persons by the fact that the original 


1 It was also pointed out that the (Impanal) Slavery Abolition Act, 1888, 
became law m Ashanti when that colony was annexed in 1901. The deceased 
seorns to have amassed a peculinm (cocoa farms) valuable enough to make it 
worth taking the case to the West African Court of Appeal. 

Sekondi, 1/1947, unreported. 
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owner chose to sleep on his rights.” This quotation is from the 
Bokitsi Concession Case (1908) Renner 298, in which the Full Court 
gave ita opinion (obiter) that such a rule was contrary to natural 
justice. The permissible limits of the right to oust such persons 
were laid down in Nkoom v. Etsiaku, 1922 F.C. 1, in words 
approved by the Court of Appeal in Ado v. .Wusu, 4 W.A.C.A. 1. 
s The test . . . would appear to be, whether the adverse posses- 
sion is of such a kind as would lead the persons so holding 
adversely to believe that they were the owners and as such to have 
incurred pecuniary responsibilities.” Jf such is the case the pos- 
sessors will not be turned out. 

In the Gold Coast there are five or six distinct regions wherein 
the customary law differs from that of neighbouring areas, and there 
is a good deal of migration from one to another, particularly into 
the forest country which will support cocoa from areas with a drier 
climate. There are obviously great opportunities for conflicts of 
laws, not only between English law and customary law, but between 
different systems of the latter type. 

Similar problems arise in any colonial territory, but British 
jurists have not given the matter nearly as much systematic atten- 
tion as did the Dutch in the Netherlands East Indies.” In that 
territory the law recognised three groups of people, each subject to 
a different system of law: Europeans of all kinds and those 
assimilated to them (including Japanese); foreign Orientals; and 
the local races. The rules for resolving conflicts of laws in this 
‘ interracial” sphere were largely statutory in form, and com- 
prehensive. Correspondingly, in the Gold Coast people are divided 
into “natives? and ‘‘ non-natives.’’ ' ‘‘ Native” means a person 
of African descent, but excluding anyone who is not a member of a 
a “class of persons who have been ordinarily subject to native 
tribunals.” This means that West Indian negroes and Freetowns- 
men from Sierra Leone, who in their place of origin are subject to 
law ‘and courts of English type, are non-natives, in addition to 
Lebanese and French, English and Indians. 

Statutory rules are laid down which, even if they rest on an 


unsound basis,“ do provide a guide to the choice of law in most | 


cases in this sphere. It is provided that customary law shall be 
applied “‘in causes and matters where the parties are natives,” 
and also in causes between native and non-native where either 
party would suffer substantial injustice from ‘a strict adherence 
to the rules of English law.’? Presumably therefore English law is 


3 Eee A. A. Schiller, ‘' Conflict of Laws in Indonesia," 2 Far Bastern Quarterly, 

4 The rules turn on the personalities of the parties to a dispute, not on the 
nature of the transection involved. This gives little help ın non-contentious 
problems, and gives rise to anomalies. Su X makes a customary oral 
will leaving legacies to A, a native, and B, a non-native. When A and B 
each sue the heir who refuses to hand over the legacies, are the two cases 
to be judged by different law? Or is a form of renvoi to be applied? 
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prima facie applicable in mixed cases, and indeed the courts have 
always worked on that assumption. A party may not rely on a 
rule of customary law if he has agreed, expressly or by implication, 
that his obligations in connection with the transaction should be 
regulated exclusively by English law. The rules are rounded off 
by a stop-gap provision that “‘in cases were no express rule is 
applicable to any matter in controversy the court shall be governed 
by the principles of justice, equity, and good conscience.” 

These rules are reasonably clear, but some difficulty has been 
experienced in the past where a statute, particularly the Statute 
of Limitations, has been in issue. If this statute is one of general 
application does it apply not only to non-natives but to natives? 
Although it does not appear expressly in the reports, the doubts in 
this case seem to spring from the fact that the statute affecta 
procedure, not substantive law. The position was clarified in 
Koney v. Union Trading Co. (1984) 2 W.A.C.A. 118, where it was 
held that statutes were to be treated as part of English law and 
subject to the general rules for choice of law, of which Kingdon C.J. 
gave a concise exposition. He pointed out that where the parties 
are natives, prima facie custom applies and the onus of proving 
that justice requires otherwise is on the party asking for it to be 
excluded; but that where one party is a non-native, prima facie 
custom does not apply, ‘and the onus is on him who seeks its 
application to prove that substantial injustice would otherwise 
be done to one of the parties. " 

Koney was a literate carpenter on whose behalf the defendanta 
had imported as an experiment a light mechanical saw, which 
proved unsuitable. After more than six years had elapsed plaintiff 
claimed the return of his money, and defendant pleaded the 
Statute of Limitations. (There is no limitation of actions in 
customary law.) Having decided that this statute was one of 
general application, and therefore in force in the Gold Coast, the 
court considered the question of “‘ substantial injustice.”? It must 
be more than a sense of grievance and hardship consequent on the 
application of the rule limiting the time for bringing actions to six 
years. The statute is aimed at cases in which the defendant cannot 
be expected to have kept available the evidence necessary to 
answer the plaintiff’s case, and there was a “‘ very strong suspicion 
here that the delay was deliberate.” (Kingdon CJ. at p. 192.) 
Graham Paul J., after pointing out that possible injustice to the 
non-native had also to be kept in mind, said “‘ This Statute of 
. Limitations is not a recent invention of modern civilisation. It 
was applied to the state of education and civilisation which existed 
in England in 1628, and I find nothing at all startling in applying 
It to an educated African of today.” (At p. 196.) It was held 
that the plaintiff had not discharged the onus of proving sub- 
stantial injustice in the exclusion of customary law. Clearly the 


Ocr. 1958 CONFLICT OF LAWS IN GOLD COAST 478 


English rules of private international law, such as that referring 
matters of procedure and evidence to the lew fori, have little 
relevance to conflicts in this sphere, though they would form a 
useful guide in cases of “‘interlocal ”’ conflict, considered here- 
after, if the courts cared to use them. 

Although normally disputes between natives are governed by 
native customary law, this rule can, as we have said, be displaced 
by agreement. ‘‘ No party shall be entitled to claim the benefit of 
any local law or custom, if it shall appear either from express 
contract or from the nature of the transactions out of which any 
suit or question may have arisen, that such party agreed that his 
obligations in connection with such transaction® should be 
regulated exclusively by English law.” These words appeared in 
the original Ordinance of 1876. In 1927 the words “ or must be 
taken to have agreed” were inserted after ‘‘ agreed,” but this 
phrase was dropped in the 1986 revision of the laws, and during its 
brief existence seems to have made not the slightest difference. ` 

Where there is a clear agreement of course there is no diff- 
culty; and where parties have used a completely English pro- 
cedure they are “taken to have agreed.” So in Quarshie v. 
Plange, 1926-29 F.C. 246, it was said (at p. 252), ‘* the parties to 
the various conveyances, having adopted the English method of 
sale, are bound by the principle of English law.” Difficulty 
arises however where both customary and English formalities are 
used, or where some procedure is followed which was not known 
to ancient custom but which resembles what English law requires. 
Pledges of land in the Akan areas, particularly Ashanti, may be 
taken as an example. By ancient orthodox custom a pledge was 
made orally before witnesses. The lender took possession and 
gathered the crops as interest, the principal alone usually being 
repayable, whenever the borrower could make the effort. (There 
was & nominal right to foreclose on giving notice, but at least in 
earlier days the transaction could always be reopened for a con- 
sideration.) Thanks largely to Sarbah’s bdok, discussed later, the 
Supreme Court still regards the passing of possession as the key 
test of a customary pledge. (See Teye Norh v. Gbedemah, tnjra, 
and Asafu Adjei v. Dabenka, 1 W.A.C.A. 68, an Ashanti case.) 
When the knowledge of writing spread it became a habit to make 
a note of the transaction, and the practice developed of the 
borrower being left in possession, undertaking to pay the usual 
rate of interest for unsecured loans (50 per cent. irrespective of 
time). In addition a short term was agreed and an express power 
of sale conferred. Adu Sei v. Ofori, infra, is a typical case. This 


s In Monsah v. Atkins (1899) Ren. 167, the court applied English law at both 
counsel's request, apparently considering seduction a transaction covered by 
this provision. 
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development may have been due to the influence of -English mort- 
gages, or to the certain record provided by a document, the 
evidence of actual possession not being necessary to prove the 
transaction. Latterly various refinements have appeared. The 
pledger may be left in possession, or rather put back in posses- 
sion, as the pledgee’s agent, the gross profits being divided as for 
a normal share-cropping tenancy (i.¢., one-third to the pledger- 
tenant, two-thirds to the pledgee); or the takings may be divided 
so that the pledge is self-liquidating: one-third to pledger, one- 
third to pledgee as interest, one-third in reduction of principal.‘ 

It is quite certain that the majority of those who go through 
these transactions have no intention that their ‘‘ obligations should 
be regulated ewclustuely by English law.” The Supreme Court 
however refuses to regard these pledges as acts recognised by 
customary law. The issue is partly confused by the question of 
what age a usage must have before it is good law. There is 
remarkably little authority on the point, though one case,’ 
probably bad law," would apply the Englsh rule about 
“ immemorial age’’ (A.D. 1189) and another’ puts the latest 
permitted date at 1876. Generally accepted usage, on the lines 
of commercial customs in England, is far more appropriate, though 
as with commercial law 1° the dead hand of precedent, especially 
in the strict modern form of the doctrine,'' would still petrity 
outmoded customary law.” 

When the court holds that the requirements of a customary 
pledge have not been fulfilled, in default of “any express rule”? 
of customary law as to what should be done (and any such rule 
could hardly be expected on this view of the law), it might be 
expected that the court would be “‘ governed by the principles of 
Justice, equity, and good conscience.” These principles are not 
referred to, but whether on this basis or some other, in fact these 


+ This means 100 per cent. interest, is is true, but jn fact is likely to be better 
for the borrower than other forms because of its automatic termination. In 
Adu Ja's Case £100 was borrowed, repayable in seven months with £50 
interest. When the farm was sold for £100 after two and a half years he 
had paid £100 as interest and £20 of the principal, £90 of the principal and 
rr renter oak a The courts have power to reopen adjust 
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* Griffiths, lately O.J., ın answer to the West African Lands Committee of 1918 
PE Office, African (West), 1047, Mmutes of Evidence, Questions 14259, 

® Mensah v. Wiaboes, 1921-25 Div.Ct. 170. ' 

1¢ Compare Ireland v. Lictngston, L.B. 5 H.L. 895, with Diamond Alkali E 
Oo. v. F. ote hae [1921] 8 K.B. 448. Even Lord Mansfield was obliged on 
occasion to conform to a ent enshrining out-of-date usage: Edie v. Fast 
Indta Co. (1761) 2 Burr Ene a p. 1222. 

11 See Dr. O. K. Allen’s reply (51 L.Q.R. 888) to Holdsworth's ariticism (50 
L.Q.R. 180) of Professor A. L. "as views (50 L Q.R. 40, aie The 
West-African Court of Appeal apples the same rules as the Finglish Court of 

: Amadu V. Osumann , unreported). 
12 Tt not appear ihat counsel have even attempted to uphold such pledges as 

- valid in modern customary law, an admittedly onerous task. i 
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pledges are tested by the rules of English equity jurisprudence. 
Two leading cases may be contrasted as examples. In Teye Norh 
v. Gbedemah, 1926-29 F.C. 895, a customary oral pledge before 
witnesses was effected. This was held to be valid and to bind the 
"parties even though an informal document to similar effect, with 
an éxpress power of sale, was very soon afterwards drawn up. 
The plaintiff failed to discharge the onus upon him of showing 
that in making this document the parties intended to be governed 
by English law alone. The case was distinguished from Adu Set 
v. Ofori, 1926-29 F.C. 87. There, another typical professional 
letter-writer’s document purported to create a charge on a farm 
as security for a loan, and in default of payment gave the lender 
‘full right to apply for legal measure against me at any court of 
supremacy for its recovery, or to have the above-named property 
disposed of by public auction.” The property was sold. The 
court held there was no customary pledge (the pledger having 
remained in possession); that there was no mortgage at common 
law (title not having passed); but, as counsel argued, that 
there was an equitable charge, and as application had’‘not been 
made to the court for its enforcement the alleged sale constituted 
a trespass. 

Even within the scope which the Ordinance allows to customary 
law, however, its field of operation has not been as wide as might 
be expected. Conditions have favoured the predominance of 
English law: most judges have been English or Irish; members of 
the Bar, though mostly African, have been English-trained; and 
English law is a comprehensive system of easily ascertained rules, 
much easier to apply than an incomplete, uncertain, largely un- 
recorded changing body of rules of uncertain geographical hmits. 

There are many examples of delictual actions between Africans 
which have been determined by English law without any reference 
to native custom or the problem of choice of law. Not infrequently 
the result, as in the pledge cases, has been a decision different 
from that which a native court would give on the same facts. 
Most bodies of customary law, for example, give a remedy for 
abusive or derogatory remarks, irrespective of whether they are 
oral or written, and of the ‘‘ civil” or ‘f criminal ” nature of the 
acts alleged. The early reports however abound in actions for 
defamation between Africans decided without argument according 
to English law. Since 1910 these cases have been less frequent, for 
since then the Supreme Court has been obliged, not merely per- 
mitted, to decline cases “‘ properly cognisable’’ by native courts. 
As the jurisdiction of the highest grade of these courts in money 
claims is limited to £100 however, large claims may still come 
before the Supreme Court initially. Amoah v. Dyjabi (1928) 
1926-29 Div.Ct. 48, is an example. The judgment was based on 
a passage in Addison on Torts and a decision of Mansfield C.J. 
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In 1947 an exchange of pleasantries between two Ga chiefs led to 
an action ‘‘ for slander.” The judge held the words were ‘‘ defama- 
-tory, and as they import a crime to plaintiff he is entitled to 
recover damages.” | In Cheetham v. Bannerman on the other 
hand the plaintiff failed because he did not prove either that the 
words ‘“‘ imported a crime ” or that he suffered special damages. 

Other wrongs for which Africans have sued Africans but which 
have been treated as common law torts include malicious prosecu- 
tion, false imprisonment and conversion.** Most, probably all, 
bodies of customary law in the Gold Coast contain rules giving 
or withholding a remedy for the acts committed in these cases, 
though they may not be the same rules as those of English law. 
The Courts Ordinance provides, as we have seen, that ‘‘ where no 
express rule is applicable to any matter in controversy the court 
shall be governed by the principles of justice, equity and good 
conscience ’’; but in applying English law to cases like the fore- 
going the courts make no pretence that that law is the embodiment 
of “justice, equity and good conscience,” applied in the absence 
of any ‘‘express rule” of customary law; they do not consider 
the possibility that such a rule may exist. 

There is one important class of case, becoming more frequent 
with the increase in wealth and literacy} in which English law has 
supplanted native custom; that is, in the matter of testate succes- 
sion. The Wills Act, 1887, being a statute “of general applica- 
tion ” in force in 1874, is part of the law of the land; but it is part 
of the English law of the land, the boundary between which and 
native custom is fixed by the Courts Ordinance. That Ordinance’ 
states that native customary law “‘ shall be deemed applicable in 
causes where the parties are natives, particularly . . . in causes and 
matters relating to... inheritance and testamentary dispositions.’” 
It would appear therefore on analogy with Koney v. Union Tradmg 
Ca., supra, that natives cannot use the Wills Act to control the 
disposition of their property when they die. That disposition must 
be governed by the rules of the appropriate body of customary 
law. Nevertheless it has long been established that natives can 
make effective statutory wills in the same way as non-natives, and 
the practice seems never to have been questioned. ‘The rule was 
established many years ago, when the Supreme Court often over- 
looked personality as the guide to the choice of law, and the 
practice is npw too well established to be challenged. 

In permitting secret, revocable dispositions, made not in fear of 
death, and without reference to the claims of blood relations, the 
Wills Act goes further than any body of aoma law in the Gold 


13 2 Nii yee se Osu Manche, Accra 02/47, unreported. 
l 
5 respectively, for example, Ewakyi v. Bandoh (1988) 4 W.A.OA. 197 ; 
gn: a (1084) 1981-87 Div.0t. 70; Mensch v. Wiaboes (1925) 1981-285 
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Coast. The law of succession among the Ashanti, who form one 
branch of the Akan, may be taken as an example. The ordinary 
rules of inheritance are based on the lineage, which is a group of 
persons of both sexes tracing blood connection through women. 
A man’s successor is his brother (i.e., his mother’s son) or his 
nephew (i.¢., his mother’s daughter’s son). Since his wife must be 
of a different lineage from himself, and’ since the children derive 
their “‘ blood’? from their mother, it is clear that a man’s son 
never inherits his property, unless the father can take positive 
steps to ensure that he does so in defeasance of the ordinary rules. 
This may have been the impulse which led to the development of 
a form of nuncupative will, or perhaps more correctly, of donatio 
mortis causa. A man may make a pift of his self-acquired property, 
to take effect on death by the ordinary formalities necessary for 
transfers of property and other forms of agreement inter vivos; 
that is, the transferee must pay aseda, ‘‘ thanksgiving,” to the 
transferor, who retains some and distributes the remainder among 
those called together to witness the transaction. In the case of a 
‘¢ will ? some of the aseda must be paid to the elders of the donor’s 
lineage. If they accept it, this signifies their agreement to the 
transaction and the surrender of the rights they would otherwise 
have to the property, on the donor’s death. Any such gift must be 
reasonable, and if it is, will be upheld (anyway today) despite the 
refusal of the lineage to agree. ‘‘ Reasonableness ’’? depends on all 
the circumstances, of which the two most important are perhaps 
the reciprocal duties of the lineage and its members to succour 
each other, and the services rendered to the donor by the donee. 
For example, if the donee is a favourite nephew, though not the 
eldest son of the eldest sister who would have a prior claim to 
consideration, there is a fair degree of freedom, for the property 
is not lost to the lineage; but if the donee is a son, this freedom 
is more limited. A common reason for supplanting the “‘ heir 
presumptive °’ is that he (and perhaps others of the lineage) failed 
to help the donor farm or failed to look after him in his last 
illness. 

It is clear that the English will and the Ashanti nsaman-nse 
are very different institutions. It may be said that wills under the 
Act should be upheld so far as the testator makes dispositions 
which customary law allows him to make by other means, and 
possibly some such synthesis could have been worked out. There © 
are advantages in having a written record—and it is now common 
to make memoranda of customary wills—but there are dangers 
in secrecy. In particular it might (and under the present law 
does) enable a man to circumvent the requirement of reason- 
ableness and the just claims of the lineage. Even England has 
recently found it desirable to restrict the testator’s freedom, as 
New Zealand did a number of years earlier. 
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In the circumstances so far considered the conflict has been 
between English law and customary law. But even when it has 
been decided that the latter should be applied to a particular case, 
that may not give a rule of decision, for a choice may still lie 
between two or more bodies of customary law; and for this 
the Ordinance gives no guidance, treating native customary law 
as a single body of rules. In Netherlands Indies law also there 
was very little legislation dealing with ‘‘ interlocal’’ conflict, but 
in contrast to British territories there was a preat volume of work 
by jurists, and the principles applicable had been well worked out. 

Few cases involving such a conflict in fact seem to reach the 
superior courts, but it is still essential that they should recognise 
the existence of different bodies of customary law. Before this is 
discussed however a word must be said by way of background 
about four of the groups of people who inhabit the central and 
southern part'of the Gold Coast. In the extreme south-east, on the 
eastern side of the Volta River, is the Ewe group, stretching from 
the coast up into the Togoland hills., They are fundamentally 
patrilineal people, though for certain purposes they 
matrilineal ties. Across the Volta, in a narrow strip along the 
coast as far west as Accra, lie the Ga-Adanghes, a group of patri- 
Imeal peoples (though this description needs qualification in parts 
of some Ga towns). On the plain between the Ga-Adangbes and 
the Akwapim hills further inland live the Krobos, also patrilineal. 
North and west of these areas, covering nearly all Ashanti and the 
greater part of the country between Ashanti and the sea, live the 
strongly matriineal Akan groups, of whom the Ashanti, Akim, 
Akwapim and Fante are some. They are a numerous people in 
all, and by historical accident the Fante are the most significant 
in the present connection. The centre of British influence was for 
many formative years at Cape Coast in Fante country, and British 
judges have worked there for more than 120 years. Furthermore, 
Sarbah’s Fanti Customary Law, which first appeared-in 1897, was 
for long the only book on any body of customary pe; and despite 
its imperfections remains an influential work.'* 

Occasionally cases which contain the seeds of “‘ interlocal ” 
conflict do come:before the courts but it is very rarely found 
necessary to. face the issue. In Nyarko'v. Atiadevie, 1981-87 
Div.Ct. 120, an Ewe from French Togoland lent money to an Akan 
in return for a pledge of Akan land. The court found that a good 
customary pledge had been made—presumably by Akan (in this 
case Akwapim) custom, though the body of custom in question 
was not particularised. The judgment distinguished Teye Norh v. 
Gbedemah, 1926-29 F.C. 895 (already referred to), wherein it was 


16 There has always been provision for reference to books on ‘' public history, 
literature, science, or art, but though Sarbah's book was freely used during 
his Lifetime, not until 1951 was express provision made for ths courts using 
books on customary law as evidence. (Ordinance 89/51.) 
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held also that ‘‘ the requirements of native customary law as to 
the execution of a native mortgage or pledge had been complied 
with” (p. 898). It appears from the names of people and places 
that this case concerned a pledge by a Krobo of Jand in an Akan 
state (Akim) to a Ga (Accra) man; but at no point was the proper 
customary law specified, Sarbah’s definition being quoted and 
applied tout court. 

The general character of the law of different peoples at the 
same stage of economic development is fundamentally similar, 
and this is not only true of people living close to each other, but is 
generally valid.'’ Although the Akan are matrilineal and the Ewe 
and Ga-Adangbe are patrilineal the rules about land tenure for 
example are likely to be much the same in each group. In matters 
of inheritance however there are sharp differences, for although 
the rules in each case are based on the kindred group, the lineage, 
in one cage the members of this group trace the connection through 
their mothers, and in the other two through their fathers. 

The courts are faced with a difficult task. Customary law is 
unrecorded and often uncertain, and reliable information is hard to 
get. They have failed nevertheless to appreciate this divergence, 
and have failed to build up an intelligible body of case law outside 
the Akan areas. In 1981 the Privy Council suggested in Amtssah 
yv. Krabah, 2 W.A.C.A. 81, that ‘it would be very convenient if 
the courts in West Africa in suitable cases would rule as to the 
native customs of which they think it proper to take judicial 
notice specifying of course the tribes (or districts) concerned and 
taking steps to see that these rulings are reported in a readily 
accessible form.” It cannot be said that the existing reports go far 
towards meeting this request. 

The reported cases show the various influences at work. In 
Quarm v. Yanka II, 1 W.A.C.A. 80, at 88, it was said, ‘““ This 
evidence as is usual in cases where native custom is concerned is 
obviously shaped to meet the special circumstances of the case, and 
is somewhat contradictory. Luckily however in this matter we 
have authority to guide us. In Mr. Sarbah’s book on Fanti 
Customary Law... .’’ This was a Fante case. Asafu Adjei v. 
Dabanka, 1 W.A.C.A. 68, however, was a purely Ashanti case, 
about what the Court of Appeal called a ‘‘ native mortgage.” 
After stating the rule to be applied the court continued : ** This is 
made clear from the following passage which occurs in the Fanti 
Customary Law... .”’ 

These two cases concerned different branches of the Akans, 


37 Of. Dr. Max Gluckman, of Indonesia, in Journal of Comparative 
Legislation, 8rd Series, , 60: “ What strikes me, as an anthropologist 
whose special province is negro Africa, is the fundamental similarity between 
adat law end African law It does seem as if the limitations of primitive 
economics, and the organisation of small local communities on a framework of 
kınship ties, produce simular legal results.’’ 
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who in this particular and in many others, but by no means al, 
have identical rules of law; and Sarbah himself makes sweeping 
claims for the scope of the rules he enunciates : “‘ Fanti laws and 
customs apply to all Akans and Fantis, and to all persons whose 
mothers are of Akan or Fanti race.” 1 N 

Kofi v. Kofi (1988) 1 W.A.C.A. 284, was also a case about 
land, but concerned Ewes and Ewe land. ‘* The reasons of the 
native court in coming to the conclusion that there was no sale 
according to native custom,” said Horne J., ‘‘ appear from the 
authorities Redwar and Sarbah to be sufficient. There was no 
evidence of tradition as to the price paid, whether as guaha or as 
nirimma ...’? Guaha and trama (ntrimma) are Akan names for 
Akan legal conceptions, though what system of native custom the 
Judge was referring to he did not say. The mere possibility that 
details of the two systems are the same seems hardly enough 
Justification for judging non-Akan cases by Akan law. 

In matters of Ewe and Ga-Adangbe succession the case law is 
even more dubious and obscure. In Kodadja v. Tekpo, 1929-81 
Div.Ct. 45, an Ewe case, Deane C.J. found for the plaintiff, 
“ succession in his tribe being from father to son ” (a proposition 
which the defendant did not dispute). In Dszadu v. Brihimian 
(1948) 9 W.A.C.A. 187, both parties claimed as descendants in the 
male line, and this was not questioned. But a month later in 
Chapman v. C.P.A.0., 9 W.A.C.A. 181, another Ewe case, the 
court said (at p. 185), ‘* Ocloo MI was the son of Ocloo I. As 
according to native law and custom property descends through the 
female line it follows that Ocloo III could not succeed to the 
property of Ocloo I. Nor could he for the same reason succeed to 
the properties of W., K. Chapman, alias Ocloo O.” The court did 
not say what body of native law and custom they were referring to 
nor did they cite authority for the proposition enunciated. 

It seems that in fact the Ewe speaking people recognise both 
patrilineal and matrilineal connections in different circumstances, 
but it is impossible from reported cases to say what those cir¢cum- 
stances are or whether the same rules are applicable throughout 
this group of states. 

Similar considerations apply to succession cases among the Gas. 
In 1047, in a case ‘relating to the law of the devolution of real 
property in the Ga state” one judge was moved to say: “‘ Were 
it not for long service in West Africa it would appear to me to be ` 
not only incredible but impossible that such a divergence of opinion 
could exist upon such a fundamental point of law as to who are 
the persons entitled to an estate in that land in the circumstances 
already described. It is equally clear that despite the passage of 
many years and many judges, there is very little authority whereby 


18 Pants Customary Law, p. 15. 
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one can pronounce upon this matter with any degree of 
certainty.” 19 

The truth is the Ga-speaking people are not homogeneous; 
customs vary, and particular care is necessary in defining the ambit 
of any custom in issue. An anthropologist has stated the rules 
generally applicable throughout the state thus: ‘‘ When a man 
dies all the elders of his family [scil., his patrilineage] meet to 
decide how his property shall be distributed. There are no rigid 
laws of inheritance . . . only certain very usual practices which the 
elders are al liberty to modify. ... A man’s goods are inherited 
by his brother before they come to his sons . . . daughters as well 
as sons receive shares.’’*° As far as Accra town goes however the 
Court of Appeal has recently determined (after some conflict of 
authority) that the custom is matrilineal, not patrilineal, and has 
explained the “‘ share of the property ’’ which goes to the children 
of a six-cloth marriage as merely a ‘‘ right of support.” ^! 

Briefly then, the Courts Ordinance provides that native custom 
governs disputes between natives, and also disputes between native 
and non-native if necessary to prevent substantial injustice. But 
this customary law must not be contrary to general English ideas 
of natural justice. It will also be excluded if the parties agree to 
be governed by English law. It is not always easy, particularly 
where writing has been used, to Uecide whether such an agreement 
has been made. There are common modern forms of written pledge 
used by Africans, but the Supreme Court regards these as English 
equitable pledges if possession has not passed as required by the 
ancient oral pledge. Even in delictual actions between natives 
English law is often applied with no obvious justification, and 
Englsh wills are freely used. No rules are laid down for ‘“‘ inter- 
local ” conflict and these very rarely arise in fact. Even so it is 
essential to appreciate the scope and content of different bodies of 
customary law, but the Supreme Court tends to apply the law of 
the matrilineal Akans to the predominantly patrilineal groups of 
the south-east. 

J. N. Matson.* 


19 Ankrah v. wie Accra 112/47, unreported. 

20 M. J. Field, Soctal Organisation relic the Ga People, pp 48-5. 

21 ee v. Botohway, Orvil Appeal 105/48, rted. For children's 
A lade a es aix-cloth marriage see, in contrast, Solomon v. Botohway, 


Pa repre E (N.Z.); Assistant Regional Officer, Gold Coast; formerly 
Senior Judicial Adviser, Gold Coast. 


VoL. 16 81 


STATUTES AND STATUTORY INSTRUMENTS 


PREVENTION oF Crowe Acr, 1958 


Tue Prevention of Crime Act, 1958, is an attempt to grapple 
with the serious rise in crimes of personal violence. Some idea 
of the gravity of the position may be obtained by comparing the 
figures of violent crimes known to the police to have been committed 
in 1988 with the corresponding figures during the post-war period. 
Taking, first, cases of armed robbery, robbery with violence and 
assault with intent to.rob, in 1988 the figure was 287, which contrasts 
sharply with a total of 979 such offences in 1947, 1,101 in 1948, 
990 in 1949, 1,021 in 1950 and 800 in 1951, which is the last year for 
which figures are available. Cases of felonious wounding have 
continued to rise from 888 in 1988, to 572 in 1947, 646 in 1948, 
625 in 1949, 976 in 1950, and 1,078 in 1951. A similar picture is 
portrayed with cases of malicious wounding where a total of 1,602 
in 1988 may be compared with 2,908 in 1947, 8,547 in 1948, 3,705 
in 1949, 4,201' in 1950 and 4,445 in 1981. 

ust it is true that many of these cases did not necessarily 
involve the use of offensive weapons, there is abundant evidence that 
in an increasingly large number of crimes of personal violence the 
present-day criminal has no compunction in using a variety of 
` weapons to achieve his purpose. As the law stood before the 
present enactment, however, the police were powerless to apprehend 
a person found in suspicious circumstances in a public place carry- 
ing an offensive weapon. That is, unless the weapon was a lethal 
or imitation firearm, which is already provided for in the Firearms 
Act, 1987, ss. 22 and 28, or unless the person was at a public meeting 
or a public procession, which constitutes an offence under the Public 
Order Act, 1986, s. 4. Additional powers are now conferred upon the 
police by the Prevention of Crime Act, 1958, which creates a new 
criminal] offence. 

Under the present enactment, any person who is found in a 
public place carrying an offensive weapon without lawful authority 
or reasonable excuse, the burden of proof being placed on the 
accused, commits an offence punishable with a maximum of two 
years’ imprisonment. For the purposes of the Act a “ public place ” 
includes any highway and any other premises to which -at the - 
material time the public have a right of- access, a definition suff- 
ciently wide to include, for example, banks, post-offices, public 
parks and libraries, and railway stations. Whereas in the Public 
Order Act, 1986, s. 4, no definition is attempted of an “ offensive 
weapon,” the present statute indicates with some precision the type 
of instruments at which the new offence is aimed. They are divided 
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into three categories. First, articles made for causing injury to 
the person, such as stilettos, life-preservers and knuckledusters ; 
secondly, articles adapted for use for causing injury, such as a sock 
filed with-sand or a wooden bludgeon with a razor blade inserted in 
it; and finally, articles intended for use for causing injury to the 
person, which would include items in everyday use for legitimate 
purposes, such as bicycle chains, knives, scissors, Indian clubs, 
pick-shafts, chair-legs and bottles. To establish that an article 
comes within the third category the prosecution must satisfy the 
court that there are sufficient grounds for the belief that it was 
carried with intent to use it for causing injury. This is an impor- 
tant safeguard for an innocent person. 

Assuming the court is satisfied that the article found on the 
accused is an offensive weapon within one of these three categories, 
the burden of proving his innocence is then placed by the statute 
upon the accused who, to succeed, must show that he had lawful 
authority or reasonable excuse for carrying the instrument. Much © 
capital was sought to be made in the debates on the Bill on this 
reversal of the general rule that in criminal cases the burden of 
proof is oh the prosecution. Whilst it is certainly necessary to | 
scrutinise carefully any derogation from this well-established 
principle, it must be pointed out that the present example is far 
from being the drastic and exceptional measure which the public 
were led to believe it to be. Similar provisions will be found, for 
example, in the Customs Consolidation Act, 1876, ss. 191 and 259; 
the Public Stores Act, 1875, ss. 4 and 7; the Customs and Inland 
Revenue Act, 1878, s. 19; the Merchandise Marks Act, 1887, ss. 2 
and 5; the Stamp Act, 1891, s. 18; the Official Secrets Act, 1911, 
ss. 1 and 2; the Forgery Act, 1918, ss. 8, 9 and 10; the Larceny 
Act, 1916, s. 28; the Prevention of Corruption Act, 1916, s. 2; the 
Coinage Offences Act, 1986, ss. 6, 7, 8, 9 and 10; the Companies 
Act, 1948, s. 411; and the "Vehicles (Excise) Act, 1949, s8. 22. 

Although the Prevention of Crime Act, 1958, gives no power 
of search and does not empower the police to stop and search a 
passer-by, it does add to the sprawling instances in which a con- 
stable may arrest without warrant. He may so arrest any person 
whom he has reasonable cause to believe to be carrying an offensive 
weapon without lawful authority, if (1) he is not satisied about 
that person’s identity or place of residence, or (2) if he reasonably 
believes it to be necessary in order to prevent a crime being com- 
mitted. There is no use decrying this further encroachment on the 
liberty of the subject. The serious rise in crimes of personal] violence 
must be halted, and whereas no false hopes should be entertained 
that this new measure, in itself, will stamp out violent crime it is 
significant that the police, to whom after all the public look as the 
principal agency for preventing crime, believe it will prove of great 
value in diminishing such crime. Legislation creating new criminal 
offences must Always be regarded with suspicion, but with the 
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statute under review there is every reason to acknowledge the fact 
that its introduction was a necessity dictated by the post-war wave 
of crimes of personal violence. 

J. Lu. J. Enwazps. 


CoastaL FLOODING (EmenGeNcy Provisions) Act, 1958 


THe problems of compensation and restoration in cases of major 
disasters such as the east coast floods early this year are not easily 
solved. How far ought those who live near the sea to accept the risks 
or insure against them? How far ought the general taxpayer to 
be a universal insurer of his brethren against disasters, and if he is 
to be such in “major” disasters what is “major”? How far 
ought opportunities to be left for private charity in the interests of 
the national spiritual health? Such questions are only the most 
obvious, and a full study of public and official reactions to the 
floods, which might show the trend of opinion, would be a con- 
siderable undertaking. The obvious official reaction was the Coastal 
Flooding (Emergency Provisions) Act, 1958, the obvious unofficial 
reaction—the Lord Mayor’s Fund. Neither, however, really indicates 
' e the true measure of activity. Thus the State contribution is much 
greater thani this contrast suggests; the Fund itself consists of 
government.-grants on a pound-for-pound basis, and considerable, 
concealed State grants exist in disbursements through the National 
Assistance Board, services rendered by the Armed Forces, and in 
the ultimate accounting with local authorities (who themselves bear 
. many of the burdens). 

In effect the Fund is concerned primarily with private interest 
and private loss, supplementing what can be done through existing 
machinery. The Coastal Flooding (Emergency Provisions) Act, 
1958, is simply concerned with the national interest. The national 
interest m the flooded areas is two-fold. There is first the need to 
‘restore the sea defences, and secondly the need to restore agricul 
tural Jand. As to the former, the Act makes provision for quick 
authorisation (for a limited time) of access to land to get material 
for dykes or to erect dykes where either the dykes were affected 
by the floods, or, being in the flooded area, were inadequate. 
Delays which might be caused by other legislation, such as the 
Town and Country Planning Act, 1947, or the Public Utilities 
(Street Works) Act, 1950, are removed. It is perhaps a mark of the 
modern attitude that section 11 of the Act provides that no 
authorisation of works shall be given until draft regulations for 
compensation have been presented to Parliament. These regulations 
(The Coastal Flooding (Compensation for Emergency Works) Order, 
1958, S.I. 1958, No. 1011) have now been made, and cover loss to 
the occupier caused by work on his land. 

The other way in which the national interest was affected in 
regard to agricultural land is also covered by the Act by a mixture 


Ocr. 1958 STATUTES AND STATUTORY INSTRUMENTS 485 


of rewards and threats. By section 18 the Act provides in general 
terms for various modes of restoring the land, the details to be | 
completed by the Minister. In order to assist and hasten the process 
provision is made for ‘‘ acreage payments ” in respect of farms and 
allotments. In these lies the inducement to adopt one of the modes, 
and naturally enough provision is made in the appropriate regula- 
tions for their reduction if in the opinion of the Minister the recovery 
of the land will be delayed by the negligence or default of the 
occupier. In addition there is a threat. The speed and manner in 
which the occupier carries out the rehabilitation of the land is to be 
taken into account in determining whether or not he is farming in 
accordance with the rules of good husbandry under Part I of the 
Agriculture Act, 1947, and hence the rehabilitation scheme is re- 
inforced by the penalties of the latter Act. 

The Act might seem to be a very slight reaction to a major 
disaster. That though is probably a wrong judgment. As has been 
indicated, much has been and is being done outside its scope. It 
would perhaps be fairer to regard the limited scope of the Act as a 
tribute to the amount that can be done under the ordinary 
existing machinery of government to meet sudden calamities. 


J. D. B. Mrrceeu. 


SUMMARY JURISDICTION Acr (NORTHERN IRELAND), 1958 
Pre-trial Publicity 


AFTER a turbulent passage, in the course of which a concerted and, 
at times, virulent campaign was waged against it by the Press, 
section 42 of the Summary Jurisdiction Act (Northern Ireland), 
1958, has succeeded in introducing into Ulster! a measure of 
reform, long overdue in our own system of criminal justice,” whereby 
restrictions are imposed on newspaper reports of preliminary 
hearings. To achieve this object the section makes two provisions, 
one absolute and the other discretionary. In the first place, no 
publication is permitted of any opening statement made by the 
prosecution. In addition, discretionary power is given to the 
examining magistrate to make an order prohibiting the publication 
of any evidence in either of the following circumstances—(1) where 
the admissibility of such evidence is objected to by the accused and 
the magistrate is satisfied that such objection is made in good faith, 


Eiro eee ee ee ee 

1951, . 20 (1), under which ths Districs Court, when conducting a 

» is authorised to adopt any one or more of the following courses: 
(a) the public, but not bons fide representatives of the Press, from the 
court during the hearing, (b) prohibit the publication of information in reletion 
to the » (œ) mi cee restrictions on publication. 

2 See e note on ‘ Pre-trial ea ee . $8, which was 
quoted by the Northern Ireland Minister of Hom uring the second 
ee ae and also (1988) Journal of Gamer Eee i 67, 
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€) whether or not any such objection is made, where the magistrate 
‘is of the Opinion that the publication of such evidence would 
prejudice the trial of the accused. 

These provisions, it is interesting to note, represent a con- 
siderable withdrawal from the original proposal under which only 
certain innocuous particulars ° were to be allowed to be published 
before “the relevant date.” When it is realised that ‘the rele- 
vant date ’’—upon which the entire proceedings at the’ preliminary 
hearing were free to be published—was to be the date of conviction 
or acquittal in the case of an accused returned for trial, and three 
‘ months after the conclusion of the preliminary proceedings in the 
- case of ‘an accused not returned for trial, it is hot difficult to 
appreciate the Press comment that by such time the report would 
be stale news and not worth publishing. To state that, under the 
original proposal, publication was not restricted but only postponed 
was lacking in understanding of the position of modern newspapers. 
One alternative suggestion mooted at the time was to give the 
accused himself the right to decide whether the preliminary pro- 
ceedings should be reported or not, but if the accused is not legally 
represented there is always the possibility that he would not fully 
appreciate the importance of such a decision. The solution finally 
adopted was to confer upon the examining magistrate the respon- 
sibility of deciding whether or not to make an order for restricted 
publication. This, too, has been criticised on the ground that it 
„imposes an intolerable burden on the magistrate, who may be 
easily deceived by specious arfuments in favour of publicity. The 
converse, of course, is equally true and, in Northern Ireland, where 
the duty of conducting preliminary investigations is carried out not 
by lay justices but by resident magistrates, legally qualified and 
with considerable practising experience,‘ the danger is minimised to 
such a degree as to justify being ignored. 

In considering this problem of pre-trial publicity it is essential 
to have a clear understanding of the nature of a preliminary hearing. 
The principal function of examining justices is to determine whether 
or not there is a prima facie case against the defendant, justifying 
his committal for trial at quarter sessions or the assizes.” It is no 
part of the magistrates’ duty in such cases to decide whether the 
accused is guilty or innocent of the crime charged. That respon- 
sibility lies in the hands of the jury at the subsequent trial. The 
preliminary hearing, it must be emphasised, is not a trial in the 

3 These ars were: (a) the names end addresses of the prosecutor, the 
, and of the witnesses, (b) the names of the premding te, solic- 


tors and counsel taking part, (c) @ summary of the charge an (d) the order | 


made by the court. 

4 The minimum qualification for a resident magistrate is thet he has six Poe 
practising experience either ag a barrister or as a solicitor. Justices of getter 
ın Northern Ireland do not, for all practical purposes, exercise any criminal 
urisdiction. 

* For a recent illustration of s Lacy of magistrate exceeding this function, sea 
Oard v. Salmon [1958] 1 All E.B. 
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true sense of the word, as is illustrated by the fact that when the 
examining magistrates refuse to commit the defendant for trial, the 
prosecution, if and when it obtains possession of additional evidence, 
may seek afresh to indict the same defendant with the same offence. 
The accused will not be allowed to plead autrefois acquit to this 
resuscitated charge, since the original decision of the magistrates 
does not amount to an acquittal. Another function of the examining 
justices is to take depositions, thus recording the witnesses’ testi- 
mony which, in the event.of a witness dying or becoming insane or 
very ill, may still be available for presentation to the jury. Con- 
sidering the very limited character of these functions there is rather 
a hollow ring about the cry that any restriction on newspaper reports 
of preliminary proceedings prevents the fulfilment of the principle 
that Justice should be seen to have been done. 

By generally sitting in the same court-room as that where 
summary jurisdiction is exercised the belief has grown and is widely 
held that examining magistrates, in conducting a preliminary 
hearing, constitute a court of law in which the Press and the general 
public have aright to attend. This is not so. In England and Wales - 
under the Indictable Offences Act, 1848, s. 19, and in Ireland under 
the Petty Sessions Act (Ireland), 1851, s. 9 (2), it has long been laid 
down that the room or building used for preliminary proceedings 
«c shal] not be deemed an open court for that purpose.” * The: respec- 
tive statutes continue that ‘‘ it shall be lawful for such justices, in 
their discretion, to order that no person shall have access to or remain 
in such room or buildmg without the permission of such justices, if it 
appears to them that the ends of justice will be best answered by 
so doing.” This provision, generally overlooked or forgotten by 
magistrates and certainly exercised on rare occasions only,’ is now 
repeated in a truncated form in the Magistrates’ Courts Act, 1952, 
s. 4 (2), which simply states that ‘‘ examining justices shall not be 
obliged to sit in open court.”’ 

In the light of the existing law and having regard to the purposes 
served by a preliminary hearing, we may consider briefly the 
arguments propounded for and against section 42 of the Northern 
Ireland Act. The case against the reform embodied in this section 
is generally said to rest on its interference with the freedom of the 
Press. It is argued, quite justifiably, that under the new law the 
public at large will have denied to them information which is 
available to those persons present in court during the preliminary 


¢ In Scottish criminal procedure there is no preliminary hearmg. The defence is 
enabled to anticipate the case to be answered by the right to receive in advance 


a list of the prosecution's witnesses and pro ae its. In murder cases or 
where the defence has met with unusual i he ee ee 
the practice for the Grown to give to the Sofas e precognitions of 


Crown witnesses. 

7 The most recent exercise of this power was in the case of R. v. Gordon in 
Belfast earler this year, the preliminary hearmg taking e shortly before 
the Royal Assent was given to the Summary Jurisdiction 
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hearing and who are free to disseminate it without any restric- 
-tions. The likelihood of garbled versions circulating as to what 
transpired in the magistrates’ court, added to which the wildest 
rumours are likely to abound, may he said to constitute a far more 
potent source of prejudice to justice than a factual, untarnished 
account of the proceedings in the Press. To the argument that 
Northern Ireland is a small place and that newspaper reports of 
preliminary investigations into spectacular cases will make it 
impossible to empanel a jury which has not read and discussed the 
entire evidence beforehand, the answer is fairly made that the same 
situation exists in England and Wales where, hitherto, similar 
Testrictions on pre mial newspaper reports have not received legis- 
lative sanction.* With our innumerable local and provincial news- 
papers, not to mention the national Press, it is certain that the 
general public, in any part of the country, is kept fully acquainted 
with proceedings in the local magistrates’ courts. 

The case in favour of reform rests on the principle that nothing 
must be allowed to prejudice the accused’s right to a fair, unbiased 
trial which, it is claimed, is denied to the accused under the pro- 
cedure at present operative in this country. Whereas the defendant 
has every right al the preliminary hearing to contest the case made 
out against him and, if necessary, to call witnesses on his own behalf, 
the general pattern of such proceedings is for the evidence for the 
prosecution only to be disclosed. In allowing the publication in 
fall of this evidence it is difficult to offset the prejudice created in 
the minds of members of the jury who happen to have read the 
newspaper report and thus acquired a one-sided version of the case. 
Equally damaging is the publication of evidence, such as a confes- 
sion, which, though allowed by the examining magistrate, is ruled 
inadmissible by the trial judge. Such a contingency is expressly 
covered in the Northern Ireland statute, but it remains as a recurring 
possibility under our present law. All the warnings of judge and 
counsel at the trial are unlikely to dispel altogether the initial 
impression created in the mind of a juryman who has read the 
newspaper report of the preliminary proceedings. The difficulty, 
of course, is the reinforcing of these arguments with specific 
Instances, it being considered improper to inquire of members of 
the Jury whether they were influenced by what they had read before 
the trial. There is need here for an impartial, objective study of 
this problem and it would surely make illuminating reading. 

Such then, in broad outline, are the opposing views on pre-trial 


3 In Aprik 1949, His Hace Haare a AIE kante whether tis 
Government would introduce legislation to prevent hs publication of 
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publicity. They may be said to involve the balancing of two 
principal considerations. On the one hand, there is the danger that 
by preventing a fall report of the proceedings the impression may 
circulate that part of a criminal case may be conveniently suppressed 
—on the other hand, there is the danger of an unfair trial caused by 
the prejudice. resulting from the wide publicity afforded to the 
prosecution’s case before the actual trial. Which of these con- 
siderations should prevail? Can there be any doubt that in such 
a conflict of principle the paramount motive must be to ensure a 
trial wherein the accused’s guilt or innocence is determined by a 
jury entirely free from any preconceived notions concerning the 
case, and reaching their decision solely on the evidence presented 
before it at the trial? The Summary Jurisdiction Act (Northern 
Ireland), 1958, s. 42, goes part of the way towards achieving this 
objective, and the experience gained in operating this modified 
scheme should prove an invaluable guide and stimulus to introducing 
similar legislation in this country. 
J. Li. J. EDWARDS. 


CENTRAL AFRICAN FEDERATION 


The Federation of Rhodesia and Nyasaland (Constitution) 
Order in Council, 1958 (S.I. 1958, No. 1199) 

No constitutional experiment can adequately be considered in 
terms of juridical analysis alone. A full survey of the scheme 
linking the self-governing colony of Southern Rhodesia with the 
protectorates of Northern Rhodesia and Nyasaland in a Federation 
of Rhodesia and Nyasaland would require an appraisal of the 
historical, geographical, economic, sociological and political con- 
texts in which it was conceived, debated and finally shaped in 
legislative form. What follows must be read neither as an attempt 
to tell the story of federation nor as a detailed commentary upon 
the constitutional documents, but as a collection of comments on 
the more striking features of the provisions of the federal scheme. 

The question of closer political association between the three 
Central African Territories was examined by the Bledisloe Com- 
mission in 1989, which rejected the idea of amalgamation or federa- 
tion at that time.? In 1945 a Central African Council, under the 
chairmanship of the Governor of Southern Rhodesia and including 
representatives of the three Territqries, was established as a con- 
- gsultative body. In 1950 the Labour Government decided that the 
problem of closer association should be re-examined, and in 1951 a 
Conference of officials of the four governments concerned, convened 
in London for this purpose, recommended federation as a solution.? 
The four governments endorsed the principle of federation, subject 


1 Omd. 5049. Ses also Report of the Hilton Young Commission (Cmd. 8284). 
2 Cmd. 8288, p. 15. 
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to the entrenchment of certain safeguards for the rights of Africans 
in any constitution that might be adopted.’ After further dis- 
cussions, a draft federal scheme‘ was accepted by a Conference 
that was boycotted by Africans from the protectorates. Commis 
sions of experts were appointed to report on matters concerning 
the judicial system, fiscal arrangements and the civil service.’ The 
federal scheme was finally approved by am intergovernmental 
Conference (which African representatives from the protectorates 
again declined to attend) in January, 1958. In the United King- 
dom Parliament the scheme was opposed by the Labour and Liberal 
parties, on the grounds that the safeguards for African rights were 
now unsatisfactory and that African opinion, so far as it was 
ascertainable, was overwhelmingly opposed to the scheme. The 
scheme was, however, approved by both Houses and by the Legis- 
latures of the Territories, and by a substantial majority of the 
electorate at a referendum held in Southern Rhodesia. The United 
Kingdom Parliament then passed the Rhodesia and ‘Nyasaland 
Federation Act, 1958, authorising the making of an Order in Council 
establishing the Federation, and providing for consequential 
matters; a draft Order in Council embodying the provisions of the 
Constitution was approved by both Houses, on a division; the 
Order in Council was then made. The provisions of the Constitution 
are to be brought into operation by stages; it is contemplated that 
the first elections for the Federal Assembly will be held late in 1958 
and that the Assembly will meet in January, 1954. 

The Order in Council falls into two parts. The fifteen covering 
sections provide for the establishment of the Federation,** the 
transfer of assets and liabilities from the Territories to the Federa- 
tion, . various transitional arrangements, interpretation and con- 
‘gequential matters. There follows an Annex containing the 
Constitution, which consists of a preamble, ninety-nine articles 
and two schedules. There is a federal legislative list of items with 
respect to which the Federal Legislature has exclusive competence, 
and a concurrent legislative list. The undistributed residuum of 
legislative power remains vested in the Territorial Legislatures, 
subject to the constitutional limitations by which they are already 
affected. Where a valid federal law is inconsistent with the pro- 
visions of a territorial law, the latter is void to the extent of the 
inconsistency. Provision is made for inter-delegation of legislative 
powers.’ Analysis of the contents of the legislative lists, and of 


3 Bee Annex L to Cmd. 8578. 
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many other articles of the Constitution, including those dealing 
with financial arrangements and the constitution and jurisdiction of 
the Federal Supreme Court,* is precluded by considerations of 
space. Nor can we dwell upon points of similarity between this 
and other constitutional instruments; though one may observe 
that the rule excluding the question whether any, and if so what, 
advice has been tendered by the Executive Council * to the Governor- 
General from the jurisdiction of the courts (art. 89) is to be found 
in the Constitutions of Ceylon (section 4 (2)) and India (art. 74), 
and that the intergovernmental Loan Council established to 
regulate external borrowing (arts. 88-92) owes much to the 
inspiration of the Australian Loan Council. The following matters 
call for special notice: the preamble to the Constitution, the com- 
position of the Federal Assembly, the African Affairs Board, the 
procedure for constitutional amendment, and reservation and 
disallowance of legislation. ` 

The preamble. The preamble recites (i) the present constitu- 
tional status of the three Territories; (ii) that each is “‘ the rightful / 
home of all lawful inhabitants thereof whatever their origin ”; 
(iii) that Southern Rhodesia shall continue to enjoy responsible 
government; (iv) that the protectorates shall continue, under Her 
Majesty’s protection, “to enjoy separate Governments so long as 
their respective peoples so desire,’? those Governments ‘remaining 
responsible under United Kingdom supervision for, in particular, 
the control of land and the political advancement of their peoples; 
and (v) that the federation of the Territories under a system of 
responsible government will have beneficent results for all their 
inhabitants, fostering ‘‘ partnership and co-operation >? between 
them, and will enable the Federation, when those mhabitants so 
desire, to advance to full membership of the Commonwealth. 

During the parliamentary debates much attention was devoted 
to the “four fears” entertained by Africans in the protec- 
torates: fear that the protectorates would lose their distinctive 
status, fear that federation was but an intermediate stage of a 
journey towards amalgamation in a unitary state dominated by the 
gettlers in Southern Rhodesia, fear that they would lose their land, 
and fear that their prospects of future political advancement would 
be prejudiced. The first and fourth paragraphs of the preamble 
were inserted in an attempt to allay some of these fears. The 
Secretary of State for the Colonies will remain ultimately responsible 
for the administration and constitutional development of the pro- 
tectorates; the Crown will retain its legislative powers under the 
Foreign Jurisdiction Acts. The Federal Assembly has no power to 


8 For the tenure of office by judges, see p. 505, note 4, post. 

® Consisting of a Prime Minister and other Ministers appointed by the Governor- 
General. All must be members of the Federal Assembly and must not be at 
the same as members of the Legislature or Executive of the Territariss 
(art. 87 (1) ). 
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alter the constitutions of the protectorates, and (as will be seen) 
the last word on the alteration of the Federal Constitution lies with 
the United Kingdom. Moreover, the Secretary of State for the 
Colonies has given a categorical assurance !° that neither amalgama- 
tion nor *‘ Dominion status” will be agreed to by the United 
Kingdom Government unless it is satisfied that a majority of all the 
inhabitants in each Territory desire the change. As regards African 
land, the Constitution provides (art. 88) that its acquisition under 
federal laws shall be subject: to the limitations imposed by the 
relevant territorial laws, that powers of compulsory acquisition 
conferred by federal laws shall not be exercisable for the settlement 
of immigrants thereon, and that the special safeguards applying to 
Barotseland shall continue in force. 

The Federal Assembly. The Assembly is to continue in being 
for five years unless sooner dissolved. It is to consist of a 
Speaker `? and thirty-five members. There are to be twenty-six 
** elected members ” (fourteen from Southern Rhodesia, eight from 
Northern Rhodesia and four from Nyasaland), six “ specially elected 
African members ” (two from each of the three Territories) and 
three European members charged with special responsibilities for 
African interests, of whom one is to be elected in Southern Rhodesia 
and the others appointed by the Governors of Northern Rhodesia 
and Nyasaland respectively. No member of the Federal Assembly 
may also be a member of a Territorial Legislature. The election of 
the twenty-two ‘elected members’’ for Southern and Northern 
Rhodesia for the first Federal Assembly will take place in accordance 
with the local electoral laws. It may therefore be assumed that 
none of the twenty-two elected will be an African. The Federal 


~ 


Assembly may make laws for future elections of the twenty-six’ 


“elected members.” Bills concerned with these matters must in 
certain circumstances (art. 10 (2)) obtain the support of two- 
thirds of the whole membership of the Assembly and be reserved 
for Her Majesty’s pleasure before obtaining the force of law. 
The African Affairs Board. The federal scheme originally pro- 
posed by the 1951 Conference of Officials provided for the inclusion 
in the Federal Cabinet of a Minister for African Interests, who was 
not to be collectively responsible with his colleagues but was to be 
directly responsible to the Governor-General (who, for this purpose, 
would be responsible to the United Kingdom Government). He was 
to preside over an African Affairs Board of nine members including 
the Secretaries for African Affairs from the three Territories. Tho 
“ cuckoo Minister,” as he was called by European critics in the 
Rhodesias, had disappeared from the draft federal scheme of 1952, 
and the three Secretaries had been eliminated from the African 
Affairs Board. In the federal scheme as finally adopted, the Board 


1¢ 516 H.0.Deb. 1988 (June 24, 1958). 
11 The Speaker may be elected trom outside the Assembly. If at the thme of his 
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is no longer an extra-mural body but is brought within the four 
walls of the legislature as a standing committee of the Federal 
Assembly. These changes can be defended on several grounds—they 
diminish the likelihood of friction and conflict in the practical 
working of the Constitution, provide the Board with a forum in 
the Assembly, and ease the difficulty of finding suitably qualified 
persons to fill the various posts—and it is not clear that they will 
appreciably weaken the protection to be afforded to African 
interests. Moreover, the changes undoubtedly contributed to the 
acceptance of the scheme by the electorate in Southern Rhodesia. 
Whether these considerations ought to be regarded as decisive is 
disputable. Opposition to the safeguards formerly envisaged came 
largely from those in the Rhodesias who thought that the safeguards 
showed an excessive solicitude for the rights of the Africans. They 
have in general greeted the changes with satisfaction; African 
opponents of federation have shown a corresponding disquiet. 
These hopes and fears may prove to be unwarranted; but they are 
factors which have to be taken into account when weighing the 
propriety of imposing a constitutional system to which the majority 
of those directly affected appear, reasonably or unreasonably, to 
be opposed. 

The African Affairs Board 1? will consist of the three European 
members of the Assembly charged with special responsibility for 
African interests and one African member for each of the three 
Territories, chosen by the specially elected African members from 
among themselves. The Governor-General in his personal discretion 
is to appoint a chairman from among the members of the Board. 
The chairman is to have as well as an original vote a casting vote, 
which is to be exercised “‘in such a manner as to enable further 
consideration to be given to the matter” (art. 68 (8)). The 
general functions of the Board are (a):‘to make such representations 
to the Federal Government in relation to matters within federal 
competence as it thinks desirable in the interests of Africans and 
(b) to comply with requests made by Territorial Governments for 
assistance in relation to the study of matters affecting Africans. In 
perticular, it is the function of the Board to draw attention to any 
Bill introduced in the Federal Assembly, and any legislative instru- 
ment made under powers conferred by federal legislation, which is 
in their opinion a “‘ differentiating measure.” A “differentiating 
measure’? means a “ Bill or instrument by which Africans are 
subjected or made liable to any conditions, restrictions or dis- 
abilities disadvantageous to them to'which Europeans are not also 
subjected or made liable,” or one “which will in its practical 
application have such an effect” (art. 71 (2)). Copies of all pro- 

Bills are to be sent to the Board before being introduced in 
the Assembly, unless the Governor-General in his discretion certifles 
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that this procedure would in a particular case be contrary to the 
public interest. At any stage during the passage of a Bil, the 
Board may lay before the Assembly a report stating its reasons 
why it considers the Bill to be a differentiating measure. On the 
passing of a Hill by the Assembly, the Board may present to the 
Speaker a request that it shall be reserved by the Governor-General 
for Her Majesty’s pleasure, accompanying its request with the 
reasons for its opinion that the Bill is a differentiating measure and, 
if the decision was not unanimous, a statement to that effect. 
Notwithstanding such a request, the Governor-General may in his 
discretion assent to the Bill if satisfied either that it is not.a 
differentiating measure and that the reasons given by the Board 
are irrelevant or frivolous, or (upon representations made by the 
Prime Minister) that it is essential in the public interest that the 
Bill be brought into immediate operation; he must then forthwith 
send the Bill to the Secretary of State together with the Board’s 
request and his reasons for assenting. He has no power to assent 
to Bills relating to electoral laws and amendments of the Constitu- 
tion which he is required by the Constitution (arts. 10 (2), 97) to 
reserve. If the Board considers a subordinate legislative instru- 
ment to be a differentiating measure, it is to send a report to that 
effect to the Prime Minister, stating its reasons. The Prime 
Minister is to forward the report, with his comments, through the 
Governor-General to the Secretary of State, who may disapprove of 
' the instrument within twelve months. 

Those who look for loopholes in these safeguards will point out 
that the Governor-General may find it impossible to resist the 
Prime Minister’s assertion that a Bill, although a differentiating 
measure, needs to be brought into immediate operation; and that 
once he has assented to the Bill there remains only the royal power 
of disallowance, a power which is unlikely ever to be exercised. 
Difficulties may be experienced in the interpretation of ‘‘ differen- 
tiating measure ’’ (though the opinion of the Board that a Bill is 
a differentiating measure would appear to be unchallengeable in the 
courts). It is hard to see why the words “to which Europeans are 
not also subjected or made liable ” had to be included in the defini- 
tion. If a Bill (a) will in practice impose restrictions on Africans 
disadvantageous to them, but (b) will in practice impose like 
restrictions on Europeans, it is doubtful whether it can properly be 
regarded as a differentiating measure although the number of 
Africans who will be detrimentally affected by it, and the degree 
of detriment suffered by them, may be substantially greater. Also, 
it is relevant to consider the corresponding provision (art. 28) of the 
Southern Rhodesian Constitution. The Governor is obliged to 
reserve Buls whereby natives may be subjected or made liable to 
any disabilities or restrictions to which Europeans are not also sub- 
jected or made liable. In the thirty years of the working of that 
Constitution the royal assent has never been refused to a reserved 
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Bill. The question must be asked whether, even assuming that 
a wide interpretation is given to “‘ differentiating measure ” under 
the Federal Constitution, the United Kingdom Government will 
feel able to override the wishes of the Federal Assembly after having 
abstained so long from interference with Southern Rhodesian 
legislation. 

Reservation and disallowance. The constitutional provision for 
disallowance of Federal Acts (art. 25) is a matter of common form 
and is of no practical significance in relation to a territory enjoying 
responsible government. Reservation of Bills falls into three 
categories : obligatory reservation under provisions of the Constitu- 
tion (arts. 10 (2), 75, 97), obligatory reservation of certain classes 
of Bills in accordance with the royal instructions, ™* and discretionary 
reservation of any Bill by the Governor-General (art. 24 (1)). 
Subject to the special rule for constitutional amendments (see 
below), the royal assent is to be given through a Secretary of State, 
who will in fact be the Secretary of State for Commonwealth Rela- 
tions. Thus we have a curious anomaly: communications with the 
Federal Government lie within the responsibilities of the Common- 
wealth Relations Office, which is also responsible for matters 
concerning Southern Rhodesia; whilst responsibility for the pro- 
tectorates still rests with the Colonial Office. Unless this division of 
responsibility proves a workable arrangement, the Federal Govern- 
ment may well urge a transfer of the responsibility for the protec- 
torates to the Commonwealth Relations Office and perhaps an 
alteration of their constitutional status. 

Constitutional amendment. The Federal Legislature has power 
to amend the Constitution, but a Bill passed for this purpose must 
have been supported by two-thirds of all the members of the 
Assembly at its final reading and must then be reserved. If the Legis- 
lature of a Territory passes a resolution within ‘sixty days objecting 
to any provision of the Bill, or if the Bill is a differentiating measure 
which the Governor-General is obliged to reserve, the royal assent 
is to be given by Order in Council; the Order must first be laid 
in draft before both Houses of Parliament and will not be submitted 
to Her Majesty if disapproved by either House within forty days 
(art. 97). No Bill to amend the legislative powers of the Federal 
Legislature under the Constitution may be introduced in the 


13 As recently as 1951 a measure raising the qualifications for the exercise of the 
ise, and so preventing any significant increase in the number of African 
voters, passed into law (El Amendment Acs, 1951 (No. 7 of 1951)). Ifa 
Bil] in these terms were passed by the Federal Assembly, ıt would have to be 
reserved in accordance with art. 10 (@) of the Constitution, irrespectively of 
whether 1t was treated as a differantisting measure 
13a The ified classes of Bills (Roval Instructions dated August 1, 1958, 
cl. 2) do not call for comment. The Governor-General is also instructed 
(:bid., cl. 8) to exercise his powers with respect to the dissolution and pro- 
Togation of Parliament and the appointment and dismissal of Ministers in 
accordance with the constitutional conventions obtaming in the United 
Kingdom. 
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Assembly for ten years unless it has been laid in draft before the 
Territorial Legislatures and none of them has objected to its intro- 
duction (art. 98). This restriction on the power of constitutional 
amendment applies also to the amendment of arts. 98 and 99. The 
latter article provides for a review of the Constitution after not less 
than seven or more than nine years by a conference consisting 
of delegations from the United Kingdom, Federal and Territorial 
Governments. It is apparently contemplated that the Constitution 
will not be recast by the United Kingdom Parliament after such a 
conference except with the agreement of all the Governments 
concerned.'* The covering sections of the Constitution Order in 
Council can be altered only by Act of Parliament.” 

These safeguards, and the others already discussed, may be 
sufficient to prevent the Federal Assembly from effectively reducing 
the political rights of Africans, should it wish to take such a step. 
Pessimists will not feel re-assured, however, when they view the 
safeguards against the background of the probable composition of 
the Federal Assembly. Of the 85 members of the Assembly, only 
six must be Africans. At present it seems unlikely that other 
Africans will be elected to the first Assembly; the African element 
will certainly be less than one-third of the total membership. That 
the electoral laws to be enacted by the Federal Legislature should 
offer a real possibility of an early increase in African representation 
is clearly a matter of the first importance. The federal experiment 
will be a failure if the weaker but more numerous racial group have 
to call for United Kingdom intervention to defend their interests 
or promote their political advancement. The swift emergence of. a 
federal political party devoted to combating the ideal of partnership 
that is enshrined in the preamble to the Constitution is a disturbing 
phenomenon. No less discouraging has been the outcome of the 
September Conference held in London to revise the Northern 
Rhodesian Constitution. On the other hand, two events have aroused 
hopes for the-future : the insertion of a provision in the Constitu- 
tion (art. 40-(2)) that not race but merit alone shall determine 
eligibility for the federal public service,’* and the decision to 
establish a multi-racial university in Salisbury. The degree in which 
the spirit that has informed these decisions pervades federal politics 
will be the measure of the success of this- unique enterprise in 
responsible government. 

S. A. DE SMITE. 


h] 


14 Bee speech of the Parliamentary e series of State for Commonwealth 
Relations: 515 H.0.Deb. 508-7 (Ma 1958). 

18 Bee Rhodesia and Nyasaland Federa Dace 1958, s. 1 (3). 

18 Suggestions that a g general declaration of human rights should be embodied in 
the Constitution and that a Federal Human Rights Commission should be 
established were not followed. 
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REPORT OF THE GODDARD Com™oTTEr ON THE Law oF CNIL 
, Lrasrurry FOR DAMAGE DONE BY ANIMALS 


[Cmd. 8746: January, 1958] 


Tms is the Report of a strong Committee presided over by Lord 
Goddard C.J. which was set up at the end of 1951 to consider a 
branch of the law which stands in urgent need of revision. In view 
of what they describe in the Report as the “‘ considerable difficulty 
and complexity ” of the subject, the Committee have on the whole 
done a good piece of work. Although some of their recommends- 
tions fall short of what may be regarded as desirable, and others 
seem to go too far, and although the Report is brief and contains 
some rather mysterious passages, we can express at the outset of 
this review our gratitude that the Committee have felt able to 

recommend some long-needed changes. l 


The Scienter Rule and the Rule of Strict Liability 

At present the law of civil Hability for damage done by animals 
takes the form of what is known as the Scienter Rule applying to 
animals mansuctae naturas, and a rule of strict liability for animals 
feras naturae. The Report begins with an attack upon this ancient 
distinction, which, it is said, ‘‘ has made the law intricate and 
complicated.” The Committee propose the abolition of the 
distinclion, in place of which they would substitute liability for 
the acts of every class of animal based upon negligence. They see 
no reason why the law concerning damage caused by animals should 
be different from the law relating to damage caused by chattels. 
In their view, this ‘need not result in any practical diminution 
of an owner’s responsibility for a dangerous animal, because the 
degree of care which must be exercised in the keeping of an animal 
will depend upon its nature and will obviously be far higher in 
the case of a tiger than a dog.”’ 

Despite this assurance, Dr. Goodhart has felt obliged to differ 
from the rest of the Committee on this point. In his ‘‘ Reservations 
on Wild Animals,” he argues that the owner of a wild animal such 
as a tiger should be held liable in all circumstances if the animal 
escapes and does damage, even though there is no negligence on 
the owner’s part. He does not regard the present law as being in 
need of revision, especially since in the last sixty years only two 
cases concerning wild animals have come before the courts. 

While it is obvious that there is a certain rough logic about the 
rule of strict liability for wild animals, if the cases are as rare as 
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Dr. Goodhart suggests, it can equally well be-said to be of little 
importance to retain the law as it is, and if the law relating, to 
damage caused by animals mansuetae naturas is to be placed on 
the fairer basis of negligence, there is much to be said for bringing 
the law relating to animals feras naturae into Hne, and thus doing 
away with the two classes altogether. The Committee are to be 
complimented for having made this recommendation. 


Cattle Trespass 

Next the Committee turn their attention to the action of cattle 
trespass. Here it seems their courage failed them. Apparently at 
one stage in their deliberations a majority of the Committee were in 
favour of recommending the abolition of this ancient action, leaving 
liability for damage done by trespassing cattle to be dealt with 
under the general law of negligence. However, to the disappoint- 
ment of Professor Glanville Williams, expressed in a Note to the 
Report, they eventually came to the conclusion that the action 
should remain. In this they were strongly influenced by the 
evidence of the National Farmers’ Union, and by the fact that 
claims based on cattle trespass are usually for small sums and are 
amicably settled between the farmers and landowners concerned. 
They feared that *‘ to mtroduce the necessity for an allegation of 
negligence would promote rather than discourage litigation.” The 
Committee err on the side’ of caution in this matter. 

Yet they do make one positive suggestion with regard to this 
type of liability, and thet is, that it should be limited to the 
damage done to the land and to crops, and should not extend to 
damage to persons on the land, to chattels or to other animals. 
The Committee seem to think this is the extent of the present 
law. In view of the fact that Professor Glanville Williams in his 
book on Liability for Animals contends there is a wider liability, 
and that this can be supported from the case law, the Committee’s 
statement is rather surprising. Their recommendation that the 
liability should be limited to damage done to land or crops is a 
conservative one, and provokes the dissent of Dr.-Goodhart, who 
points out that the most likely case, viz., damage done to other 
animals, as in Lee v. Riley (1865) 18 C.B. (N.8.) 722 and Ellis v. 
Loftus Iron Co. (1874) L.R. 10 C.P. 10, will, if this recommenda- 
tion be accepted, fall to be dealt with on the basis of negligence 
—one wonders with what result. Moreover, the case of the animal 
which trespasses carrying foot and mouth disease and infecting a 
neighbouring herd would not be covered by cattle trespass. Dr. 
Goodhart’s view is that there is no reason to alter the present law 
of cattle trespass, while Professor Glanville Williams regards it as 
unnecessary to retain it at all. Im assuming a position midway 
between them, the Committee have satisfied neither of the learned 
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Professors, and we venture to predict that their recommendation will 
not command general support. 


Animals on the Highway 

By far the most urgent problem which the Committee were 
called upon to tackle was the law concerning liability for damage 
done by animals on the highway. It is now clear that the common 
law imposes no duty on the owner or occupier of land adjoining 
the highway to prevent animals from escaping on to the highway, 
although there may be liability for negligence where the owner of 
the animals actually brings them on to the highway himself. The 
House of Lords in Searle v. Wallbank [1947] A.C. 841 emphatically 
reaffirmed the position, yet the Committee rightly regard the situa- 
tion as remarkable. One reason for the state of the law is that so 
much land remains unfenced, and to impose liability on the occupier 
for the escape of his animals would mean that heavy expenditure 
would have to be incurred in fencing the land securely. But against 
this it may be urged that such liability could be insured against, 
and where the land is already enclosed, there is much to be said 
for an obligation to fence securely. It is gratifying to discover 
that the Committee have felt able to reach the conclusion that 
‘on any view we think it desirable that the rule should be modi- 
fled to meet modern-conditions of traffic where a road runs through 
enclosed ‘country.’”? They propose that liability in such circum- 
stances should be based on negligence. Three points should be 
noted about this proposal: (1) It is confined to damage caused 
by escaping cattle or poultry, which terms are used in their 
technical sense; (2) it is to apply irrespective of whether the 
animel’s behaviour is in accordance with its ordinary nature or 
not; (8) the liability will not extend to injuries suffered on high- 
ways running over waste or unenclosed land ar commons. So 
hedged about, if we dare use the phrase in this context, the Com- 
mittee’s proposal seems eminently reasonable. 


Onus of Proof of Negligence 

One of the difficulties about the Scienter Rule has always been 
the difficulty facing the plaintiff of proving scienter. In order to 
avoid similar trouble with regard to the liability for negligence 
which it is proposed to substitute for the Scienter Rule, the Com- 
mittee consider that the onus of proof of the absence of negligence 
should be placed on the defendant, rather than the other way 
round. If the strict liability relating to dangerous animals is to be 
modified, along with the Scienter Rule, in favour of liability based 
on negligence, it is perhaps natural that the law relating to proof 
of negligence should be formulated in the way most favourable to 
the plaintiff. This proposal is apparently confined to cases where 
it is sought to make an owner or keeper of an animal liable in 


500 - THE MODERN LAW REVIEW Vor 16 


negligence and does not extend to cases where occupiers of land — 
are proceeded against for damage caused either by the escape of 
animals on to the highway, or on to neighbourmg land which 
damage is not covered by cattle trespass, i.¢., damage to persons or 
chattels or other animals. The result may well be that it will be 
easier to sue the farmer as owner or keeper of the animal than as 
occupier of the land. The Report does not advert to this possibility, 
and we are left in the dark whether or not the Committee c con- 
templated and intended it. 


Protection against Trespassing Dogs 


The Committee received strong representations concerning the 
extensive damage caused by dogs chasing cattle and poultry and 
more especially sheep. They came to the conclusion that the 
powers of farmers or occupiers of land to deal with such dogs 
should be increased, and that there should- be a right to shoot a 
dog found trespassing in the vicinity of cattle or poultry. provided 
that the farmer or occupier reasonably believed that damage to his 
animals had been or might be caused. This right would only apply 
while the dog was on the farmer’s own land and provided that he 
gave notice of the shooting to the nearest police station within 
forty-eight hours. 

It is suggested that this proposal goes too far in the digection of 
giving the farmer complete liberty to shoot dogs coming on his 
land. The limitation of the proposed right to shoot to cases where 
' the dog is actually on the farmer’s land cannot be regarded as a 
serious limitation of the right, particularly in view of the Note by 
Professor Glanville Williams, which urges that this is an ‘* undue 
restriction ° of the hberty to shoot, which should apply equally 
where the dog is on a neighbour’s land at the time of the shooting. 
Nor can the obligation to report to the police be regarded as a 
safeguard. It is true that the criminal law makes it an offence 
unlawfully and maliciously to kill, maim or wound any dog or other 
animal, and that the criminal courts have recently defined very 
exactly the extent of the right of a farmer to shoot a dog in defence 
of his cattle or sheep. But in the event of the present proposals 
being adopted, the Committee recognise that the criminal] law would 
probably be brought into line. So that a farmer would be under 
no civil or criminal liability if he shot a dog after it had attacked 
or worried his livestock, whether or not other means of preventing 
a renewal of the attack were available. In fact he could dispense 
summary justice to the dog and claim immunity from liability for 
the execution. While one may have the greatest sympathy with 
farmers in their losses through sheep-worrying, etc., there are 
surely limits to the concessions which can be made in their direc- 
= tion. We cannot abdicate the process of law in favour of the 
farmers. 
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Distress Damage Feasant 

The last matter to which the Committee draw attention in their 
Report is the impossible state of the law concerning distress damage 
feasant. This right, says the Committee, is ‘* subject to many 
technicalities and its value in modern times is much diminished, if 
for no other reason than because the impounder has no right of 
selling the animal impounded.” They recommend that the remedy 
of distress damage feasant should be abolished and a right sub- 
stituted which would be more in accord with modern conditions. 
Their proposals under this head seem to represent a marked 
improvement on the existing law. 


In conclusion, no better authority can be cited than Professor 
Glanville Wiliams for the opinion, expressed at the end of his Note 
to the Report, and shared by the present reviewer, that ‘‘ the 
Report as it stands would, if implemented, greatly improve the law 
of liability for animals.” Some of the recommendations will have 
to be very closely scrutinised before they can be accepted, and others 
may seem unacceptable. The peth of the law reformer is never 
likely to be smooth, but it can be made easier by a courageous 
Report from a sympathetic Committee. This Committee cannot 
be accused of lacking courage, except in regard to cattle trespass, 
nor sympathy, except perhaps with the dog and its owner. 

J. E. Hatt Worumns. 


NOTES OF CASES 


TENURE OF OFFICE BY COLONIAL JUDGES 


In any country the independence of the Judiciary is preserved more 
securely by constitutional practice than by rules of strict law. The 
good sense of Ministers, legislators and the judges themselves, 
professional tradition and the force of public opinion are surer 
safeguards than any formal legal guarantee. Yet the existence of 
formal guarantees moulds and conditions these habits of thought 
and conduct, even where the guarantees are less firm than is 
generally believed. Since 1700 the English superior judges have 
been removable by the Crown either for misbehaviour or upon an 
address presented by both Houses of Parliament praying for their 
removal. A judge may lawfully be removed upon an address 
inspired by trivial or irrelevant complaints against him; but in the 
light of the historical background of the Act of Settlement it is 
inconceivable that an address would be preserited except where 
a judge had been.guilty of prave misconduct. That superior judges 
hold office during good behaviour has come to be regarded as a 
constitutional principle of so high a sanctity that many were shocked 
to discover from the decision of Lord Goddard C.J. in Terrell v. 
Secretary of State for the Colonies [1958] 8 W.L.R. 881, that a 
superior judge in a colony was removable at the pleasure of the 
Crown. Discussion of the decision in the Press has centred around 
the question whether the general law should be changed to provide 
for the appointment of colonial Judges during good behaviour. 
There are, however, passages in Lord Goddard’s judgment which 
touch upon other controversial points that-are of great interest. 

_ The facts of the case were unusual and perhaps unique. In 
1980 the Secretary of State for.the Colonies offered T. the appoint- 
ment of a Judge of the Supreme Court of the Straits Settlements. 
The offer was contained in two letters, the second of which stated 
that T.’s compulsory retiring age would be 62. T. accepted the 
appointment on these terms and was appointed to the office by 
letters patent issued under the seal of the colony. In 1942, while 
T. was in Australia on leave, Malaya was occupied by the Japanese. 
T., who was then aged 60 and a Judge of Appeal, was told that no 
other post in the Colonial Legal Service was available for him to 
occupy during the period until his normal retiring age. Having 
declined to ask leave to retire, he was retired against his wishes. 
As a result, his pension was less than it would otherwise have been. 
The question whether he was liable to have his appointment thus 
terminated was submitted to arbitration. The arbitrator stated 
his award, which was unfavourable to T.’s contentions, in the form 
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of a Special Case. The main points of law to be decided by the 
court were whether superior judges in Malaya held office during 
pleasure and whether, by virtue of the letters addressed to T. in 
1980, the Crown was bound, contractually or otherwise, by a legally 
enforceable duty not to dismiss T. until he had attained the age of 
62. 

Lord Goddard C.J. upheld the arbitrator’s award. Section 8 
of the Act of Settlement, relating to the tenure of a judge, did not 
extend to colonies. The procedure of removal upon address of 
both Houses of the Imperial Parliament was wholly inapplicable to 
colonial judges. The effect of the relevant imperial and local 
legislation was that judges in the Straits Settlements were to be 
appointed by the Crown by letters patent under the public seal of 
the colony to be issued in pursuance of a royal warrant. Prerogative 
instruments issued to the Governor had authorised and directed 
him in the name of and on behalf of His Majesty to appoint judges 
by letters patent to hold office during His Majesty’s pleasure. 
Even if the Secretary of State had purported by written assurances 
to fetter the power of the Crown to dismiss at pleasure, he would 
have had no authority to do so: “f Once it is established that the 
Crown has power to dismiss at pleasure, that right cannot be taken 
away by any contractual arrangement made by an executive officer 
or department of State.” This rule could not be regarded as a 
principle of public policy limited to civil servants and military 
officers : ‘‘ Once a doctrine has become a rule of law... the court 
is bound to apply it without inquiring into its origin.” In any 
event, were a colonial judge to exercise his office in a brutal, 
tyrannical or incompetent manner the consequences might be at 
least as detrimental as the action of a civil servant or military 
officer. The Secretary of State might have advised the issue to the 
Governor of prerogative instruments empowering the Governor to 
appoint a judge by letters patent to hold office during good 
behaviour; he could not achieve the same end by correspondence 
with an appointee. Moreover, s judge holds office not by contract 
but by royal appointment. The correspondence in question did not 
form part of a contract giving T. an enforceable right to remain 
in office until the age of compulsory retirement, but merely 
informed him of the general conditions applicable to the office. 
Dicta in Reilly v. R. [1984] A.C. 176 (P.C,), on which the 
claimant had relied, were not relevant to the facts of the present 
case. Nor did any question of estoppel arise here; further, an 
estoppel could not be used as founding a cause of action, yet the 
claimant was in effect claiming a declaration that he had been 
wrongly removed and was therefore entitled to a higher pension.’ 


1 The possibility that T.’s ofice had fallen into abeyance, or that, assuming 
al ihare sas a Gobet Eevee T and the Crown, the contract had been 
frustrated, was not discussed in the judgment, 
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One who holds office (a) during pleasure, (b) subject to com- 
pulsory retirement at a fixed age, is not thereby protected against 
removal before that age: the terms of his appointment are not 
inconsistent with one another. The case could have been decided 
against T. on that ground alone. But the decision goes further, 
for Lord Goddard was prepared to hold that even had the Secretary 
of State purported to assure T. that he would continue in office for 
a fixed term such an assurance would not have bound the Crown. 
Where an officer, as in the present case, is appointed by a formal 
prerogative instrument issued in the name of the Crown which 
expressly provides for tenure during pleasure, the rule that the 
terms of appointment cannot be varied by assurances given aliunde 
by a superior Crown servant is a reasonable one, because the officer 
ought to know that the provisions of the formal instrument must 
prevail. But what of the case of an ordinary civil servant who 
may be appointed by a letter which tells him that he is to hold 
office for a fixed term and/or is to be dismissible only ‘‘ for cause ” ? 
Why should not such assurances, if given by a responsible Minister, 
bind the Crown? In Reilly v. R. Lord Atkin said that if the terms 
of appointment definitely prescribed a term and expressly provided 
for a power to determine “ for cause,” the implied power to dismiss 
at pleasure was excluded. Lord Goddard was apperently ready to 
accept this proposition to the extent of holding that where an officer 
of the Crown was appointed subject to dismissal for cause he would 
have a right of action if dismissed without cause; though inas- 
much as he denied that a judge held office under a contract it is 
not wholly clear that he intended to apply it to the case of a 
judge. On the other hand, earlier in his judgment he had 
emphatically rejected in general terms an argument that appoint- 
ment for a fixed term excluded the implied power to dismiss at 
pleasure (but cf. his subsequent observation at the foot of p. 842). 
In ‘the result, not only the scope and authority of Lord Atkin’s 
dictum in Reilly v. R. but also its exact interpretation by Lord 
Goddard m Terrell’s Case remain doubtful. It is suggested that it 
would be consistent with justice, if not with all the decided cases, 
for Lord Atkin’s dictum to be read disjunctively, and for a civil 
servant to have a'right of action for wrongful dismissal if appointed 
etther for a fixed term or subject to dismissal for cause. 

In Reilly v. R. Lord Atkin also said that a power to determine 
a contract at will was not inconsistent with the existence of a 
contract until so determined. In Terrell’s Case Lord Goddard 
adopted and amplified this proposition by observing that a Crown 
servant dismissible at will may on dismissal sue to recover his 
salary for the time that he has served. This important dictum 
lends strong support to the arguments of those who have criticised 
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the judgment in Lucas v. Lucas [1948] P. 68 in so far as it denied 
a Crown servant any right to his salary.’ 

The finding that section 8 of the Act of Settlement was not to 
be interpreted as applying to colonial judges becomes even more 
convincing if it is recalled that in 1700, and indeed for more than 
a hundred years after, persons exercising judicial functions in the 
colonies were often unqualified in law and usually incompetent. 
The mischief that the section sought to remedy was the sub- 
servience of English superior judges to the Crown; it was not 
designed to create the mischief of entrenching the notoriously 
inept. The relevant provisions of the Acts of 1878, 1876 and 1925, 
which supersede the formula of 1700, apply in terms only to the 
superior judges of the United Kingdom.’ It is thought that today 
all judges who are members of the Colonial Legal Service hold office, 
under the terms of their instruments of appointment, during 
pleasure. The position in Southern Rhodesia and Malta is excep- 
tional: the constitutions of those colonies provide that the superior 
judges (who are not members of the Colonial Legal Service) are 
subject to removal on address of the local legislatures on grounds 
of proved misbehaviour or incapacity.‘ Every colonial judge, how- 
ever, is removable by the Governor in Council under the provisions 
of section 2 of the Colonial Leave of Absence Act, 1782, for absence 
without leave, neglect of duty or misbehaviour; he must be given 
an opportunity of being heard in his own defence, and if aggrieved 
by the decision may appeal to Her Majesty in Council.’ A judge 
holding office during pleasure may alternatively be suspended from 
office by the Governor; the case would then probably be referred 
to the Judicial Committee of the Privy Council before a decision 
was taken to remove the judge. Also, any colonial legislature may 
petition the Queen for the removal of a judge; again, the case would 
be referred to the Judicial Committee.’ 

Nevertheless, it seems that a judge holding office during pleasure 
may still in strict law be dismissed by Her Majesty without having 


1 See Logan, 61 L.Q.R. 240; Williams, Crown Proceedings, 71-2; Griffith and 
Btreet, Principles of Administrative Law, 260. 

3 Supreme Court of Judicature Act, 1878, s. 9 (repealed) ; late Jurisdiction 
Act, 1876, a. 6; Supreme Court of Judicature (Consolidation) , 1925, s. 18 (1). 

t Southern Rhodesia Constitution Letters Patent, 1928, art. 88 ; Malta (Can- 
stitution) Letters Patent, 1047, art. 45. Under art, 47 8) of Annex to the 
Federation of Rhodesia and Nyasaland (Constitution) in Council, 1958, 
the Governor-General may remove the Federal Chief Justice or a Federal 
Justice on an address from the Federal Assembly praymg for his removal on 
the grounds of misbehaviour or infirmity of mind or y. 

5 Wilis v. Gipps (1848) 5 Moo.P O. 379, cited by Lord Goddard as illustrati 

the application to judges of the common-law doctrine thet the Crown’s righ 

to dismiss at pleasure cannot be fettered by contractual arrangements made by 

other Crown servanta, was ın fact a decision given an the interpretation of the 

1782 Act. For an examination of the t application of the’ Act to judges 

in the State of Victoria, see Cowen and Perham in (1958) 26 Austr.L.J. 462. 

Beo generally, Alpheus Todd, On Parliamentary Government in England, and 

ed., i} ; Memorandum of the Lords of the Council on the Removal 

of Colonial Judges (1870), 6 Moo.P.0.(m.8.), Appendix. 
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the advantage of these constitutional safeguards. Constitutional 
practice diminishes but does not eliminate the possibility of arbitrary 
removal. Public policy requires that every professional full-time 
judge should be guaranteed by law a reasonable measure of security 
of tenure. As a first step, the law might well be amended to 
provide: 

(a) that, subject in appropriate cases to the fixing of a com: 
pulsory retiring age, superior judges in the dependent terri- 
tories of the Commonwealth shall be removable only for 
misbehaviour or incapacity (these terms would include the 
incompetent as well as the brutal and tyrannical); . 

(b) that every judge so removed shall have a right of appeal to 
the Judicial Committee of the Privy Council; 

(c) that, in the case of specified territories that have reached 
an advanced stage of responsible government, the initiative 
in securing removal shall be confined to the local legislatures. 
: S. A. DE SWITH. 


STATUTORY TRIBUNALS AND THE ACTION FOR A DECLARATION 


To herald a decision of the Court of Appeal on the interpretation 
of a statutory instrument as a leading case may be rash; it can 
too easily be banished by artificial distinction to the wilderness of 
cases that turn upon their own particular facts. Nevertheless, 
Barnard v. National Dock Labour Board [1958] 2 Q.B. 18, 
may be said to hold a-stronger claim to emmence than any case 
in administrative law since Local Government Board v. Arlidge. 
The broad sweep of the judgments, the discussion of fundamental 
principle and the ratio decidendi itself, which, pitched at its 
highest, provides authority for an expansion of the scope of judicial 
review of administrative action, all suggest that the case may 
achieve greatness without having that distinction thrust upon it. 

The National Dock Labour Board, a body created by the Dock 
Workers (Regulation of Employment) Order, 1947, had validly 
delegated disciplinary functions vested in it by the Order to local 
boards, consisting of equal numbers of representatives of dock 
workers and employers. The London Dock Board, a local board, 
delegated certain of these functions to the port manager. The port 
manager suspended the plaintiffs (who were registered dock workers) 
from work and pay for refusal to carry out orders. The plaintiffs 
appealed unsuccessfully to the appeal tribunal that had been set 
up under the 1947 Order with power to modify but not to increase 
penalties. They then instituted proceedings against the N.D.L.B. 
and the employers, claiming declarations that they had been 
wrongfully suspended and that they were entitled to wages for the 
period of their suspension. As a result of discovery of documents 
by the N.D.L.B. the plaintiffs learned for the first time that they 
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had been suspended not by the local board but by the port 
manager. ‘The issues before the Court of Appeal finally resolved 
themselves into two questions * : whether the local board had power 
to delegate disciplinary functions to the port manager; and whether, 
if it had acted ultra vires, the court had power to grant a declara- 
tion in favour of the plaintiffs and ought to exercise such a power 
in the present case. 

The court found for the plaintiffs on both issues. All the Lords 
Justices held that the disciplinary functions of the local board 
were judicial (or quasi-judicial) and not merely administrative.’ 
Romer L.J. held, further, that judicial functions could not, by 
their very nature, be delegated. The better view, it is respectfully 
suggested, is that of Denning L.J.: no judicial tribunal can delegate 
its functions unless enabled to do so expressly or by necessary 
implication. Here there was no such necessary implication; on the 
contrary, one of the objects of the scheme established by the 1947 
Order was to replace the former system under which disciplinary 
functions had been exercised by port managers. Again, as Romer 
L.J. pointed out, the local board, itself a delegate, was affected by 
the maxim delegatus non potest delegare. Singleton and Romer 
L.JJ. also said that it would be no answer- for the local 
board to show that the burden of the work involved would have 
been too heavy for them. One would think, however, that the 
question of the practicability of the scheme would be a material 
factor in determining whether an implied power of delegation was 
to be, read into the Order. 

The question whether a declaration could and should be granted 
presented greater difficulties. There was authority to support the 
proposition that a declaration may be granted, as an alternative 
remedy to certiorari, against a statutory tribunal which has acted 
without jurisdiction. Certiorari would have been of no use to the 
plaintiffs in the present case, for there is no discovery in certiorari 
proceedings and the plaintiffs would not have found out that their 
suspension had been effected by an illegal procedure. But the 
declaratory order belongs to the stable of unruly horses. We know 
that it is a discretionary remedy, that its limits are ill-defined, but 
that its scope is wider than that of certiorari. It has never been 


1 For the proceedings in the court of first instance, see 68 T.L.R.(Pt. 2) 800; 
[1952] 2 All E.R. 494. 

3 In R. v. Metropolitan Police Commissioner, em p. Parker [1959] 1 W.L.R. 1150, 
the revocation of s hackney carriage driver's licence on the grounds that the 
eks Was net afb person co hal a loence was held, on the construction of 
the relevant Order, to be a purely aiininistretive function. A comparison of 
this decision with the decision in the Barnard Case serves mainly to illustrate 
the flexibility of the terms ‘' judicial '' and “ edmuinistrative,’’ but the oe 
tion of Lord Goddard C.J. (at 1155) that ‘where a 
exercising disciplinary powers 16 is most undesirable . = (hat he should = 
fttred by threte oF of orders of certiorari and so forth . geste a difference 

he pls sist cipel by the Ooan Of Appeal in e Barnard Case. 
age the Divisional Court is criticised fa 117 J.P.J. 641, 589. 
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held that a declaratory order can be made where a statutory 
tribunal has made an error of law which does not go to its jurisdic- 
tion and is not incorporated in a “‘ speaking order.” To make an 
order in such a case might well open the floodgates to a swarm of 
actions impugning the decisions of statutory tribunals in circum- 
stances where Parliament could be taken to have intended that there 
should be no appeal to the courts. In the present case the plaintiffs 
had appealed unsuccessfully to the appeal tribunal against the 
suspension order. Presumably the appeal tribunal had jurisdiction 
to allow the appeal; surely, then, it had jurisdiction to dismiss it? 
Were not the plaintiffs complaining of an error of law by a statutory 
body that did not go to jurisdiction ? 

All the judgments show an awareness of the important issues 
of public policy involvéd. Singleton L.J. said (at 85): 

“It cannot be right to say that whenever a tribunal such 
as the local board or the appeal tribunal makes a mistake the 
court can grant a declaration such as is asked for in the present 
case; that would lead to endless'confusion. The courts have, 
however, power to grant a declaration or an injunction in 
certain cases to prevent an injustice.”’ 

To him the question in the present case was, if not one of jurisdic- 
tion, closely akin to it. ‘The discretion of the court in granting 
relief was to be exercised sparingly ; in this case relief could properly 
be granted. Romer L.J. took the view that “ prima facie it is the 
right of everyone in this country who is involved in a legal dispute 
to have that dispute determined by Her Majesty’s courts ’’; here 
the right had not been expressly taken away; the appeal tribunal 
had not been invested with the exclusive power to determine the 
question of law (i.¢., the legality of the method of suspension) on 
which its jurisdiction was founded, and had in any event failed to 
determine that question, because it had not been brought to its | 
notice. Denning L.J. held that inasmuch as the port manager’s 
suspension order was a nullity, it followed that the appeal tribunal’s 
order was a nullity also. Of the general power of the courts to review 
decisions of statutory tribunals, he said (at 41): 

“I am sure that in the vast majority of cases the courts 
will not seek to interfere ... ; but that there is power to do 
so, not only by certiorari, but also by way of declaration, I 
do not doubt. I know of no lmit to the power of the court to 
grant a declaration except such limit as it may in its discretion 
Impose upon itself... .” 

Certicrari was hedged around by limitations and might not be 
available. If then the court could not intervene by declaration 
and injunction ‘‘it would mean that the tribunal could disregard 
the law, which is a thing no one can do in this country.” His - 
Lordship thus re-states and expands views he had expressed in Lee 
v. SJhowmen’s Guild of Great Britain [1952] 2 Q.B. 829, at 846, 
and earlier in the Hamlyn Lectures (Freedom under the Law, 126). 
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Where the ratio decidendi of a case can be formulated at several 
levels of generality the judgments are perhaps best left to speak for 
themselves. Does Barnard’s Case provide firm authority for the 
proposition that a court has power to award a declaration to one 
aggrieved by the decision of a statutory tribunal containing an 
error of law that is neither jurisdictional nor embodied in a speaking 
order? Probably not; yet the case could be so interpreted. The 
action for a declaration in the Queen’s Bench Division is now likely 
to become a more popular method of challenging decisions of 
statutory tribunals. But until its ambit is more clearly settled, it 
cannot be expected to supplant the application for certiorari in the 
divisional court. To proceed by way of action for a declaration is 
indeed to incur’a considerable risk of losing a case by the choice 
of an inappropriate remedy. This state of affairs lends further 
emphasis to the desirability of a thorough-going re-examination and 
revision of the present methods of proceeding against statutory 
bodies in the courts. 

S. A. DE SWITH. 


CROWN PRIVILEGE AND THE INTERESTS OF JUSTICE 


In view of the conclusion reached by the House of Lords in Duncan 
v. Cammell Laird & Co. [1942] A.C. 686, the Court of Appeal’s 
decision in Ellis v. Home Office [1958] 8 W.L.R. 105 was as 
inevitable as was the fact that sooner or later a situation would 
arise (as in this case) justifying the court’s reiteration of the trial 
judge’s ‘‘ uneasy feeling that justice may not have -been done 
because the material before me was not complete, and something 
More than an uneasy feeling that, whether justice has been done 
or not, it certainly will not appear to have been done.”’ The vital 
question raised by the plaintiff, who had been attacked while on 
remand in prison by H., a mentally defective fellow prisoner, was 
whether the prison authorities knew or ought to have known that 
H. was a man of violent propensities. To establish such know- 
ledge, the plaintiff claimed the discovery of the medical officers’ 
reports upon H., the police reports of their investigations made at 
the time of the assault and, in perticular, a deposition made at the 
time by another prisoner. But Crown privilege was successfully 
claimed for all these documents and it would be no exaggeration 
to say, with Wigmore, 8 Evidence, s. 2878, that the effect was 
“ practically to accord to [the executive] an exoneration from 
liability by refusing means of proof.” In the circumstances, it is ‘ 
not surprising that, as in Duncan’s Case, the burden of what was 
' said by the court was the need for careful scrutiny by the executive. 
It has been remarked (14 M.L.R. 128) that “‘it is becoming a 
common judicial practice to suggest to the executive how it should 
exercise its discretions,’? but Dr. Goodhart has noted (58 L.Q.R. 
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487) that “* this advice is of a hortatory nature,” while Dean Pound 
adds (56 Harv.L.R. 818) that “lawyers . . . may doubt whether 
this exhortation will achieve much.’’ 

Notwithstanding the uneasiness caused by this latest instance 
of the rule which makes conclusive a ministerial objection taken 
in the proper form, no member of the court suggested that the rule 
should be otherwise. And, indeed, although the substitution of 
the court for the Minister might ensure a greater appearance of 
Justice, it would not necessarily ensure justice. In the first place, 
there is no merit In production to the court coupled with a refusal 
to produce .to the party. In The People (Att.Gen.) v. White 
[1947] Ir.R. 247, a police superintendent produced to the court, 
but claimed privilege to withold from the defence, a register of 
firearms issued to the police, by which the accused, on a. capital 
charge of shooting a police officer, sought to show that the deceased 
had been shot by a weapon of the same cahbre as that issued to the 
polce. The claim of privilege was upheld and the accused con- 
victed. Moreover, there may be positive danger in the court’s 
seeing a document (to decide the question of privilege) if it 
- ultimately withholds the document from the party. Although it 
is frequently assumed that documents withheld are to the advantage 
of the party claiming their production, they may in fact be to his 
disadvantage, in which case a judge would be in a difficult position 
were he to peruse the document and have to decide to withhold 
it from the party, for it might well be that he would find it impos 
sible to put it out of his mind, so that the party would be prejudiced 
by a document to which he had no access. 

In Ellis v. Home Office (supra), the judgments in the Court of 
Appeal contain two proposals for changes in procedure. Whereas 
Viscount Simon L.C. in Duncan’s Case made it clear that a claim 
for privilege may arise not only from a scrutiny of the document 
but also from the fact that it is one of a class which as a class must 
be withheld from production, Singleton L.J. considered that “‘ the 
danger is the wide claim of privilege without consideration of 
individual documents’? (p. 112) and he urged that.‘ each indi- 
vidual document should be examined before a claim of privilege is 
made’? (p. 118)}—a proposal supported by Jenkins L.J. (p. 114). 
Point was added to this suggestion by the Crown’s production in the 
Court of Appeal (after adjournment) of a document withheld at 
the trial. This prompted Jenkins L.J. to make the second proposal 
for procedural reform, viz., that “‘ there should be someone on the 
spot readily available—whether counsel or solicitor on the govern- 
ment side or an official from the department concerned—invested 
with authority . . . to waive the claim of privilege.” Although this 
’ would apply only “‘ in the case of ordinary documents,” it appears 
to be incompatible with the earlier suggestion that the Minister 
should scrutinise each document before claiming privilege, for, if 
that were done, it would be difficult to imagine how counsel, 
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solicitor or official could unsay what the Minister has said on oath. 
There is no reason, however, why such a practice should not prevail 
where privilege is claimed, as now, for a class of dccuments. As, 
however, the House of Lords reviewed this matter in 1942 and the 
legislature accepted their conclusions in 1947 (preserving the rule 
in Duncan’s Case by the proviso to section 28 of the Crown Pro- 
ceedings Act, 1947), neither complaint nor exhortation is likely to 
effect any immediate change in the law. 
J. A. Courts. 


CRUELTY, DESERTION AND Just CAUSE IN MATRIMONIAL SUITS 


SEVERAL recent matrimonial cases have called for an inquiry into 
the extent, and even the existence, of ‘‘ just cause ” in the sense 
of conduct that, while not amounting to constructive desertion, 
enables the other spouse to leave home without thereby being in 
desertion. A cleavage of judicial opinion on the subject is apparent. 

Perhaps the beginnings of the current judicial investigations may 
be found in the decision of the Court of Appeal of Singleton, 
Denning and Hodson L.JJ., in Bartholomew v. Bartholomew * that 
a wife’s dirtiness in the home and her person does not constitute 
constructive desertion. In one sense the decision merely empha- 
sised the absence in English law of any remedy for the husband 
of a lazy or sluttish wife,? but both Singleton and Denning L.JJ. 
declared expressly that, since the husband who had left the home 
could not establish constructive desertion in the wife, he was him- 
self the deserter. The possibility that the wife’s conduct might 
constitute just cause for the husband leaving her does not appear to 
have been considered. Shortly afterwards, in Pike v. Pike,” the 
same Court of Appeal held that, in the words of Hodson L.J.*: 
‘© When the case sought to be made is in the nature of a case of 
cruelty, it is not possible to build up a case of constructive deser- 
tion by what is really a case of unproved cruelty.” Here the wife 
appeared throughout most of ber married life to have preferred 
living with her mother to living with her husband, and had 
succeeded at first instance in obtaining a divorce on grounds of 
constructive desertion by reason of her husband’s threats and 
violence which were, however, held not to constitute legal cruelty. 
This decision was reversed on appeal. Hodson and Denning L.JJ. 
stressed also the fact that the most important of the alleged acts 
of violence by the husband had never been pleaded by the wife. 
Denning L.J., however, declared the existence of the half-way 
position when he said: ‘‘ There may be conduct different from 


1 [1952] 2 All E.R. 1085. 

a Even when she neglects the children: Kaslefsky v. Kaslefsky [1951] P. 88 and 
Bartholomew v. Bartholomew, supra. 

3 [1958] 1 All B.R. 292. 

4 Ibid. at p. S85. . 


512 THE MODERN LAW REVIEW Vow 16 


¢ruelty—not less than it—which gives her reasonable cause for 
staying away... , but even such conduct does not automatically 
make him guilty of desertion. To make the husband guilty of 
constructive desertion, there must be an intention by him to bring 
the matrimonial] consortium to an end.” Edwards v. Edwards,’ 
a previous decision of the Court of Appeal, appears not to have 
been cited to or considered by the court. 

it was this state of the authorities that faced Davies J. when in 
Dimon v. Dison * he was asked, and refused, to strike out as res 
judicata a defence to a charge of desertion, based on conduct which 
had, in previous proceedings, been held not to constitute cruelty. 
The ratio decidend of Dimon v. Diwon appears (the headnote in the 
report of the W.L.R. notwithstanding), to be simply that such a 
summary course as striking out the pleading was Inappropriate ir the 
circumstances, particularly as the precise findings on cruelty in the 
previous proceedings were not clear. But in reaching his decision 
Davies J. considered at length the Court of Appeal decisions 
in Pike v. Pike and Edwards v. Edwards, in which Barker v. 
Barker,’ a decision of Hodson J. (as he then was), was explained. 

Soon after Dizon v. Dison the question was again brought 
neatly before the Court of Appeal, consistmg on this occasion of 
Denning and Hodson L.JJ. and Lloyd-Jacob J. in Timmins v. 
Timmins." Here the husband brought a petition for restitution of 
conjugal rights against his wife, who had left him after suffering 
a mental breakdown. She in reply petitioned for a divorce on the 
ground of his cruelty. At first instance Wallmgton J. found that 
the husband was inchned to be domineering and overbearing, had 
a hasty temper and habitually expressed himself in rather rapid 
unmeasured terms, but that no legal cruelty could be proved 
against him. This bemg so, Wallington J. considered himself 
bound by the authorities to grant him an order for restitution of 
conjugal rights, although he expressed anxiety that, if the wife 
obeyed the order, she might as a result of the husband’s treatment 
suffer another mental breakdown. On appeal only Hodson L.J. 
was prepared to follow the logic of Ptke v. Pike to the extent of 
agreeing with such a decision and declared : “Cruelty does not, so 
to speak, shade off into just cause.” “But he appears to have 
agreed with the majority of the court that there is a fleld of just 
cause, although in his view the husband’s conduct in the present 
cage was not sufficiently grave and weighty to fall within it. Both 
Denning L.J. and Lloyd-Jacob J., however, considered that the ' 
husband’s conduct was a sufficiently grave and weighty matter 
to constitute just cause. Both declined to upset Wilmer J.’s 
findings that cruelty by the husband had not been established, 


5 [1950] P 8. 

+ [1958] P. 108 and [1958] 2 W.L.R. 748. 
7 E P. 919 

s [1058] 2 All E.R. 187.' 


Ocr. 1958 NOTES OF CASES 518 
RY 


although Lloyd-Jacob J. thought that “‘ for the husband to behave 
in an overbearing, domineering and dictatorial manner when once 
he has appreciated the consequences of such behaviour to her state 


of mind would... be... & wickedly cruel matrimonial offence,’’ 
and Denning L.J. was “a little surprised that the judge acquitted 
the husband of cruelty.” Both Denning and Hodson L.JJ. 


qualified and limited their previous declarations in Pike v. Ptke 
that conduct in the nature of cruelty but not constituting legal 
cruelty cannot constitute just (or good) cause. According to 
Denning L.J., since Oldroyd v. Oldroyd’ “‘ it has been repeatedly 
held, by same of the most eminent judges exercising this jurisdic- 
tion, that conduct which for one reason or another falls short of 
legal cruelty ° may nevertheless afford good cause for leaving 
and *° be a defence to a suit for restitution,” and he cited numer- 
ous examples from the authorities. Hodson L.J. agreed that just 
cause ‘f may be distinct from cruelty in that it lacks the element 
of causing injury to health or reasonable apprehension of the same. 
To that extent such conduct falls short of, or is less than, cruelty °° 
to use the language to be found in many of the authorities, but it 
must none the less be grave and weighty.”’ 

The incidental questions of estoppel and res judicata in such cases 
have also received further attention. In the most recent case on the 
subject, Bright v. Bright,*' Willmer J. declined, despite Timmins v. 
Timmins, to follow Davies J.’s decision in Diwon v. Dimon, which he 
also considered distinguishable, and held that a wife was estopped 
from pleading constructive desertion on the basis of evidence pre- 
viously held not to establish legal cruelty inthe husband. Accordingly 
her plea of constructive desertion was struck out, but she was allowed 
to amend her petition to plead active desertion. Foster v. Foster,''* 
in the Divisional Court, was also distinguished, because there the 
wife had, in obtaining an order for desertion and wilful neglect to 
maintain from one bench of magistrates, added a little to the evidence 
already held insufficieht by another bench to prove persistent cruelty. 

The position can hardly be described as clear, and doubtless 
more litigation will be required before it becomes so, though it does 
. now appear again to be accepted, as before the recent run of cases, 
that just (or good) cause exists, independently of a matrimonial 
offence sufficient to ground a petition for dissolution of marriage. 
Thus one spouse who leaves another and fails to establish cruelty 
or constructive desertion does not automatically become a deserter, 
as had been 

Conflicting and delicate considerations are involved; thus the 
courts are clearly concerned to limit the doctrine of constructive 
desertion which, per Denning L.J. in Pike v. Pike, “ had been 


® [1898] P. 175. 
10 My italios. 

[1958] 2 All E.R 980 
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allowed to run wild’’; this doctrine is ‘not to be allowed to incor- 
porate mental cruelty. The courts are also concerned, and with 
good reason, to discourage the making, in matrimonial cases, of 
allegations against the other spouse that cannot be supported: 
hence Jones v. Jones in the Divisional Court,?? and to ensure that 
litigation between them shall not be unduly reopened: see the 
decision of the Court of Appeal of Evershed, Birkett and Romer 
L.JJ. in Corbett v. Corbett. Moreover, the judges are constantly 
impaled by the doctrine that, before relief may be granted from the 
married state, one party only must be guilty and the other innocent 
or excused; a primitive concept clearly inapplicable in cases such 
as Timmins v. Timmins or even Pike v. Pike. 

There is no clear and logical way through the vagaries of 
matrimonial misconduct, and perhaps it is in such branches of the 
law that the inductive process is seen at its best. By contrast, 
rigid adherence to precedent can only magnify the difficulties of 
a rigid statutory framework, and it may be hoped that the Court 
of Appeal will continue, as in Timmins v. Timmins, to reconsider 
and qualify its decisions in the light of subsequent cases. 

Another trilogy of cases in the Court of Appeal has served to 
elucidate the somewhat tricky question of conduct that will, or will 
not, end a state of desertion. In Crabtree v. Crabtree '* a husband 
who had deserted his wife entered into an agreement to pay her a 
weekly sum for the maintenance of herself and the child of the 
marriage, ‘** during the joint lives of himself and the wife, if they 
shall so long live separate and apart from each other.” Denning 
and Hodson L.JJ. agreed in distinguishing Lord Long of Wramall 
v. Lady Long of Wramall** and held that, since the agreement 
merely defined the duration of the payments and did not in- 
corporate any agreement to live apart, it had not terminated the 
husband’s desertion. In Dryden v. Dryden ** the wife had secured 
a maintenance order against her deserting husband, but when she 
subsequently committed adultery the husband had the order dis- 
charged under the Summary Jurisdiction (Married Women) Act, 
1895, s. 7. At first instance it was held that this automatically 
brought the husband’s desertion to an end, and the wife’s petition ` 
for divorce on grounds of desertion was consequently dismissed, but 
on appeal Somervell, Jenkins and Hodson L.JJ. held on the 
authority of Herod v. Herod*’ that although prima facie the wife’s 
adultery might have terminated the husband’s desertion, it was 
still open to her to discharge the burden of proving that this was 
not so, and that she should have an opportunity of doing so. 
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Hodson L.J. indicated, however, that fairly cogent evidence on her 
side would be required. 

The most interesting case in this trilogy is Bull v. Bull.” 
Here after six years of married life the parties became estranged, 
and for ten years there was no sexual intercourse between them. 
The wife then left the husband for about six months, and when she 
returned did the family cooking but had no conversation with her 
husband, apart from inquiries about food, and refused to eat at 
the same table or to go out with him. After twelve months of 
this routine she again went and stayed away for about twelve 
months, returning eventually at the husband’s request, but their 
relationship continued as before. Five years later the husband 
petitioned for divorce on the ground of desertion. He contended 
not that while livmg under the same roof they constituted two 
separate households, the test laid down in Hopes v. Hopes, but 
that this test no longer applied when there had been an initial 
period of desertion and physical separation. The Court of Appeal 
of Somervell, Jenkins and Hodson L.JJ., refused to extend the 
principle of Bartram v. Bartram ** to a case such as this. Bartram 
v. Bartram was distinguished on the facts, since there the deserting 
wife returned as a lodger to her husband’s house under the spur of 
necessity—no other accommodation was available within reach of 
her work. Undoubtedly, however, the decision strikes also at the 
ratio dectdendi, at least of Denning L.J.’s judgment in Bartram v. 
Bartram, which was, that once a period of desertion has begun to 
run, it does not cease to run because the parties make an un- 
successful attempt at reconciliation. To that extent, Bull v. Bull 
may certainly tend to hamper attempts at reconciliation. True, 
in this case the husband probably knew what the position would 
be if his wife accepted his invitation to return, but what is now the 
position of the deserted spouse in such a case? In inviting the wife 
to return, would the husband here have been justified in stipulating 
that it should be as a wife or not at all, and if the wife refused such 
an invitation, would she remain in desertion? 

O. M. STONE. 


CHILDREN WITHOUT THE LAW 


Packer v. Packer ' is one of those unsatisfactory cases in which an 
appeal court of even numbers is equally divided, and the judgment 
of the court below therefore stands as the decision, in this instance, 
of the Court of Appeal, not only in the case under litigation but as a 
precedent binding upon the Full Court of Appeal in the future. 
The question at issue was one of statutory interpretation. Are 
illegitimate children included in the wording of the Matrimonial 
18 [1958] 9 All E.R. 601. 
19 [1940] P. 227. 


20 [1950] P. 1. 
1 [1988] 2 All E R. 197. 
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Causes Act, 1950, s. 26, which gives the court power, in any pro- 
ceedings for divorce, nullity or judicial separation, to provide for the 
custody, maintenance and education of the “ children, the, marriage 
of whose parents is the subject of the proceedings 3? Denning L.J. 
thought that they were, Morris L.J. the only other member of the 
court, that they were not, so the ruling at first instance that an 
illegitimate child was not included prevailed. 

The Canon Law rule that a bastard child is legitimated by the 
subsequent marriage of his parents has been part of the law of 
most'of Christendom since the 12th century; except in England, 
where it was rejected at the Council of Merton in 1285, when 
“ omnes comites et Barones una voce responderunt, quod nolunt 
leges Angliae mutari, que usitate sunt, et approbate.” From 
January 1, 1927, however, legitimation per subsequens matn- 
montUm has become part of the law of England by reason of the 
Legitimacy Act, 1926, with the unique exception that no child, 
either of whose parents was married to'a third party at the time 
of his birth, can be legitimated should they subsequently marry. 

In Millard y. Mälard ? Denning J. (as he then was), held that a 
child legitimated under the Act is “a child, the marriage of whose 
parents is the subject of the proceedings (for divorce or nullity) 
under the Judicature Act, 1925, s. 198, now re-enacted as the 
Matrimonial Causes Act, 1950, s. 26, and that accordingly, on a 
decree of divorce or nullity, the court has power to make an order 
-for the custody of such a child although no declaration of legitimacy 
has been obtained. This decision was approved by the Divisional 
Court in Colquitt v. Colquitt, which went further and held that 
such a child is “a child of the marriage” within the meaning of 
the Summary Jurisdiction- (Separation and Maintenance) Acts, 
1895-1926, and that accordingly a court of summary jurisdiction 
has power under these Acts to make a custody and maintenance 
order in respect of such a child. The court criticised Denning J.’s 
statement in Millard v. Millard, however, that parenthood and not 
legitimacy was the test, and considered that this went too far. 

Nevertheless the law was established that a child legitimated 
under the Legitimacy Act was not only a child, the marriage of 
whose parents was the subject of High Court proceedings, but was 
a child of their marriages 

The difficulty arises over the child of adultery, who is not 
legitimated by the subsequent marriage of his parents under the 
exception in the Legitimacy Act. In Harrison v. Harnson® 
Barnard J. held that such a child was not a child, the marriage of 
whose parents was the subject of divorce or nullity proceedings 
under the Matrimonial Causes Act, 1950, s. 26 (1), and that the 


ig). to M. [1946] P. 81 
a J] P. 19 


1 (2) 
5 11981] P. 476. 
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word children in the statute referred to legitimate (or legitimated) 
children only; accordingly he had no jurisdiction to make an order 
under the Act for the custody or maintenance of a child of adultery. - 
He added, however, that the fact that a man marries a woman with 
a young child, whether he be the father of the child or not, is a 
fact which the court will take into consideration in awarding the 
woman maintenance after a dissolution of the marriage, assuming 
that the child was still under age and needing support. However 
this may be in matrimonial suits, it seems clear that, under the 
National Assistance .Act, 1948, s. 42, a man has now no general 
liability at public law to support his wife’s children by another man. 
_ Jt was the decision in Harrison v. Harrison that was in effect 
under appeal in Packer v. Packer. Morris L.J. who-upheld the 
authority of Harrison v. Harrison, rested his decision on three main 
grounds : (1) Prima facie the word ‘‘ children ” in a statute means 
legitimate children only; (2) if the wording had covered also 
illegitimate children then,-as this wording has remained unchanged 
since it first appeared in the Matrimonial Causes Act, 1857, s. 87, 
it would long ago have been applied to illegitimate children, and 
in fact it never has been; and (8) the usual wording, ‘°* children 
of the marriage ” was not used here because the section comprehends 
also nullity of marriage, for which it would be inappropriate. The 
term ‘‘ marriage,” in “‘the marriage of whose parents...’ 
includes cases where the ‘‘ marriage ” is declared not to have been 
a marriage. This in effect introduces varying degrees of illegitimacy. 

Denning L.J., on the other hand, argued mainly ab tncon- 
veniente, and undoubtedly this case is strong. The mother of the 
child who cannot be legitimated is granted only the rights and 
remedies applicable to illegitimate children, even when she is the 
wife of the child’s father. But his viewpoint can also be supported by 
the strict canons of statutory interpretation. 

Public opinion in respect of the illegitimate. child has un- 
doubtedly undergone a marked change in recent years. The 
maintenance obtainable in respect. of such a child has now been 
brought into line with that obtainable in courts of summary juris- 
diction in respect of legitimate children. Only the higher main- 
tenance obtainable in the High Court for legitimate children is 
denied, a distinction which the decision in Packer v. Packer 
emphasises. On the matter of parentage two recent statutes, the 
Legitimacy Act, 1926, itself, in s. 1 (1), and the Adoption Act, 
1950, s. 12 (1) explicitly, and other sections of the Adoption Act, 
e.g., section 2, implicitly, refer to the father, not the putative 
father, of an illegitimate child. It is no longer true that, at least for 
the purpose of these Acts, the bastard child has no father in English 
law; it is alas still the law that, for the purposes of the Matrimonial 
Causes Act, 1950, s. 26, he is still not his father’s child. 


O. M. STONE. 
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Tue Leract oN Recent Decisrons oF THE ROYAL COMMOSSION 
ON MARRIAGE AND DIVORCE 


Tage have been one or two recent indications that the judges have 
not remained entirely insensitive to some of the evidence given 
before the Royal:Commission on Marriage and Divorce, whose 
report is still awaited. Thus in Corbett v. Corbett! Birkett L.J. 
indicated, Romer L.J. emphasised, and the Master of the Rolls 
agreed, that in hearing an application regarding the custody of the 
child of a marriage whose parents have petitioned for divorce, the 
court should not limit itself to the evidence admitted during the 
divorce proceedings, since in the words of Romer L.J. this would 
prevent the court ** from discharging its paramount duty in matters 
relating to the care and custody of the children, namely, to 
ascertain what directions will best serve the interests of the children 
themselves.” This emphatic reminder from the Court of Appeal 
of the court’s duty on such applications should go far to answer 
the telling indictment of procedure in the past made before the 
Commission by the National Society for the Prevention of Cruelty to 
Children. l 

Moreover, in Raspin v. Raspin * Karminski J. decided (and the 
reporters reported the decision, presumably pour encourager les 
autres) that he would not necessarily make a finding of adultery 
with a woman unknown in the standard type of hotel case, when 
the evidence brought forward might in fact be a mere cover to 
screen an adulterous association with another woman. 

If it is unfortunate that a Royal Commission should be necessary 
to emphasise the responsibilities that the courts have in such 
matters, it is at least gratifying that the reminder should bring such 


speedy, however partial, results. 
O. M. STONE. 


k Tue MEASURE AND REMOTENESS OF DAMAGES 


THE recent decision of Upjohn J. in Otter v. Church, Adams, Tatham 

& Co. [1958] 1 W.L.R. 156; 1 All E.R. 168, affords an illustration 
of the problems affecting the measure of damages and the remote- 
ness of damage in contract. 

The facts were that M. had succeeded his father in 1941 as 
tenant in tail of certain estates and became of age in September, 
1944. He was then serving overseas with the R.A.F. and his 
mother as his agent consulted the defendants, his solicitors, who 
advised her (as they had previously done in 1941) that M. was 
absolutely entitled and that no action was necessary. M. was 
killed in action in May, 1945, dying intestate and without issue, 


1 [1958] 2 All E.R. 69, 
a [1988] 2 All E.R. 349, 
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and the settled estates passed to his uncle. M’s mother, as his 
administratrix, sued the defendants for breach of a contract to use 
due skill and care and the learned judge held them to be liable for 
negligence. 

The difficulties in the case arise at this point, because the judge 
after satisfying himself that a loss to M’s estate arose ‘‘ naturally, 
i.e., according to the ordinary course of things ’’ from the breach 
of duty, found that the measure of damages was substantially the 
value of the settled land. 

However just this result may be, two questions require here to 
be answered: (1) Should the loss suffered by M.’s estate be 
recoverable at all? and (2) If recoverable, what is the quantum of 
damages? 

(1) The tenant in tail undoubtedly had a right of action davis 
his lifetime but this was for nominal damages only. This is not 
merely because on learning the true facts he could at once take 
steps to enlarge his interest into a fee simple; it is because M. 
alive lost nothing by his failure to disentail. His rights to enjoy 
and deal with the settled land and to disentail were not in any way 
impaired by the wrong advice. Had M. made a will complying 
with section 176 of the Law of Property Act the entail would have 
been barred on his death whether he was aware of the position or 
not. \ 

The personal representative’s right to sue in contract is the 
survival of the deceased’s own right and he can have no right as 
such which the deceased himself did not enjoy. It is true that the 
fact that M. could not have sued for substantial damages ‘is not of 
itself conclusive against his personal representative. What is sig- 
nificant is that before substantial damages are recoverable at all 
by any person M. must have died intestate and without barring the 
entail. It is submitted that this is such an important event as to 
.break the chain of causation. The ‘‘ loss ” followed not from the 
negligent advice but from M.’s death intestate. 

Remoteness can affect recoverability in either of two ways: 
(a) There is a novus actus interveniens between the original wrong- 
ful act and the loss; (b) Although there is no novus actus, one 
event leads to another like a series of reverberations and sooner or 
later it is necessary to draw the line. Damages are only recover- 
able where having regard to these points damage is either direct, or 
indirect but reasonably to be contemplated. 

The judge found to his own satisfaction that M.’s death intestate 
in Malaya without barring his entail ought reasonably to have been 
in contemplation of the defendants. With due respect, this seems 
to the writers to be foresight of the Hebrew prophet class. The 
wrong advice had been tendered originally some four years before 
M.’s death and more than three years before he was in a position 
, to disentail at all. No question could then have arisen of mitigating 
damage and one may ask what facts ought reasonably to have 
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been in contemplation at that date; the “‘ loss ” held by the judge 
to be recoverable by M.’s estate would nevertheless have taken 
place just as surely. $ . 

It may be that neglect to make a will was related to the negli- 
gent advice (although no evidence appears to have been led on the 
point) but this is only relevant if M. himself could have sued for 
damages under this head. Whichever reasoning is adopted, it is 
submitted that the difference between the damages recoverable 
by M. in his lifetime and those in fact recovered by his estate arose 
not from mere ‘‘reverberations ” after the original breach of con- 
tract, but from a novus actus causing damage of a new kind to 
arise, which should therefore be regarded as too remote. 

(2) Assuming, however, that the loss suffered by M.’s estate 
was not too remote, what should then be the measure of damages? 

The cases in contract tend to show that (apart from two special 
cases which will be mentioned) a personal representative’s right 
cannot normally be better than that of the deceased whom he 
represents. 

In contract the question of measure of damages is essentially a 
question of nominal or substantial damages, since if damages are 
substantial the actual computation is normally a matter of mathe- 
matical calculation. (See for example: D’Almaida Aruajo Lda v. 
Becker [1068] 8 W.L.R. 57.) It should follow then-that if the 
deceased’s right to damages in his own lifetime is for a nominal 
sum, this is the only right which survives in favour of his personal 
representatives. 

The two exceptions mentioned are (a) contracts of life insurance 
(which are not of course breach of contract cases); and (b) cases 
where the death is itself the consequence of the breach of contract. 
In these latter cases the measure of damages for personal injuries 
may vary according to whether the person injured dies or not, in 
much the same way as in tort. When an action is. brought for 
damages for breach of contract resulting in personal injuries, and 
the injured party is alive at the date of trial, a number of items of 
damage are inevitably prospective and the court makes an estimate 
according to certain rules, taking into account age, earning capacity 
and go forth. Where, however, the injured party is dead these 
heads of damage are final, and damages are awarded on that 
footing ;' these damages may then be more or less than what would 
have been recovered in his lifetime, because events have demon- 
strated the facts of what would otherwise be an estimate. (Com 
pare : Jackson v. Watson [1909] 2 K.B. 198.) 

But this cannot apply here because (a) there can be no 
suggestion that the death was caused by the breach of contract; 
and (b) there is no justification for varying the measure of damages 
from nominal to substantial: even the personal injuries cases 
assume that substantial damages are recoverable in any event, - 
whether or not the victim dies. i 


r 
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It is therefore submitted that even if the deceased’s death did 
not amount to a novus actus, the personal representative’s right 
should have been the same as that of the deceased whom she 
represented—a right to nominal damages only. 

It may be added that over the field of law generally there are 
many cases where the recoverable damages are reduced or extin- 
guished by the injured party’s death; there are few, if any (apart 
from the case of life insurance) where they are increased by the 
event. 

Nevertheless, even if one accepts that the damages flowing from 
the deceased’s death were not too remote and accepting also that 
the measure of recoverable damages may be increased by the 
death of the wronged party, it is submitted that this case shows a 
misconception of the nature of the entailed interest. 

It is sufficiently clear that the personal representative’s right 
to sue on a geceased’s contract is the survival only of the deceased’s 
right. In this case however the personality of the deceased, sur- 
viving in his administratrix, seems to have given way to a personi- 
- fied estate enjoying rights which (as shown above) the deceased 
himself could never have enjoyed. ‘“‘ The result of this failure to 
give (the deceased) proper advice might easily result in the loss of 
the settled estates.” The judge does not say by whom the loss 
is suffered; it appears to be the persona of the deceased’s estate. 

If then the deceased’s estate ‘‘ lost’? something we may 
legitimately ask what it had to lose. An entailed interest is like a 
series of life interests; the next-of-kin of a tenant for life have no 
claim whatever on the tenant’s interest: so also with an entailed 
interest—unless and until the tenant in tail bars the entail nothing 
at all passes to the ordinary persona] representatives of the 
deceased. It follows that the estate of the deceased has not as such 
any interest in what the deceased enjoyed during his life, and hence 
that all that can be recoverable is his personal loss. 

The effect then, is that the judge presumed that a tenant in 
tail must intend to disentail. Three points may here be made. 
(a) Suppose that M. had been advised altunde of his right to dis- 
entail, but had nevertheless refrained from disentailing, there would 
undoubtedly have been a cause of action, and his estate would have 
been the poorer by the value of the settled estates. What would 
then have been the measure of damages for the breach of duty? 
(b) There is no authority for the presumption that a tenant in 
tail intends to disentail., Even assuming that there was evidence 
from which the judge could properly have found that M. might have. 
preferred to have left the property to his mother and sister, the 
loss to M’s estate must stand by itself without considering in 
addition in whose favour M. might make a will. The issue was 
confused by considering what M. would have wished to do with 
the settled land had he been correctly advised. (c) The problem 
is not confined to entails but may arise whenever a person may by 
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a voluntary act increase the quantum of property passing on his 
death : the exercise of an option to purchase is a case in point, or 
the severance of a beneficial joint tenancy or possibly even a man’s 
ordering his affairs so that the incidence of death duties is 
diminished. So long as these acts are matters of free will it is 
submitted that their performance ought not to be presumed in 
order to inflate damages recoverable by the owner’s estate. 

= Finally, and by way of postscript, a striking feature of this 
case is its demonstration that at the present dayan entailed interest 
is regarded not as an estate in its own right, with a history of over 
650 years, but as a sort of inchoate fee simple. It is only a few years 
since there were rules of construction whereby words like “* issue ” 
used in wills would import entailed interests and entails were then 
everyday features of the law of property. In this case, however, 
the learned judge went so far as to say: “ Failure to give M. 
correct advice would lead to his estate losing the whole of the 
settled estates,” as if M’s estate had some right or title to them 
(which it had not in fact or in law). Fifty years ago it would have 
been surprising indeed if substantial damages were awarded merely 
because effect was given to the settlor’s intentions. 


Hawise R. Gray, 


D. THompson. 


TACTICAL [IRRITATION OF TENANTS—AND TACTLESS IRRITATION OF 
DOMINIONS 


Ix Perera v. Vandiyar [1958] 1 W.L.R. 672, the plaintiff was the 
tenant of a flat within the protection of the Rent Restriction Acts 
of which the defendant was the landlord. In order to evict the 
plamtiff the defendant turned off the taps and switches which were 
in a cellar occupied by the defendant, and locked the door of the 
cellar, with the result that the plaintiff was deprived of all gas 
and electricity. Having no alternative means of lighting and 
heating, the plaintiff and his wife and baby left the premises. In 
proceedings in the county court, besides general and special 
damages for breach of contract, exemplary damages in tort were 
awarded. The Court of Appeal reversed the decision of the county 
court on exemplary damages. 

The plaintiff relied on Lavender v. Betts! where Atkinson J. 
had awarded aggravated damages in trespass when the landlord, 
in order to remove his rent-restricted tenant, removed the doors 
and windows from the premises. All three judges distinguished 
this case on the ground that they were not satisfed that there was 
any trespass here. They were right, because the act was too 
indirect for trespass. 


1 [1949] 2 All E.R. 72. 
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This leaves two questions unanswered. If not trespass why not 
case? Was not this an unreasonable use of land which substantially 
interfered with the use and enjoyment of the land of another and 
caused ‘him damage, and therefore an actionable nuisance? ‘The 
court was not, it seems, invited to consider this. But even s0, 
would that be a tort for which exemplary damages might be 
awarded? In one judgment only, that of Romer L.J., is this 
touched on. He says (at 677): “ But he (the defendant) did not - 
bring himself into the area of tort which would justify the awarding 
of a further sum under the head of punitive damages.” If this is 
intended to mean that exemplary damages cannot be awarded where 
the act is so mdirect that it is case and not trespass, it is sub- 
mitted that it is wrong. 

Emblen v. Myers? may be the case most in point. The defen- 
dant was required by the police to pull down his dilapidated house. 
When his neighbour, the plaintiff, refused to sell his premises to 
him, the defendant pulled down his house in such a way that the 
plaintiff was unable to use his premises for their ordinary pur- 
poses: this the defendant was proved to have done in order to 
cause the plaintiff to give up the premises. In an action on the 
case the trial judge directed the jury that they could give exemplary 
damages if they found that this was the motive, and the Court of 
Exchequer was asked to order a new trial for misdirection. The 
four Judges unanimously upheld the summing-up of the judge that 
these damages were properly awarded, Channell B. saying: “ If 
in actions of trespass the plaintiff may recover damages beyond the 
amount of the actual injury I see no reason why the same rule 
should not extend to wilful negligence,” and Bramwell B. saying: 
‘t Suppose a person caused a nuisance in front of another man’s 
house, damages might be given for the insult as well as the actual 
injury.” 5 

There seems then no reason why a landlord who does an unlaw-' 
ful act on land occupied by him indirectly disturbing the enjoyment 
by the tenant of the demised premises with the intention of com- 
pelling the eviction of the tenant should not be compelled to pay’ 
exemplary damages in a suit in tort. 

H. SrrrrT. 


In Perera v. Vandiyar, the Court of Appeal (Evershed M.R., 
Birkett and Romer L.JJ.) has beld that irritation tactics by a 
landlord not amounting to trespass or other independent tort, 
intended to compel and actually compelling a tenant to leave 
premises in circumstances where the landlord has no power to 
determine the tenancy, do not in themselves amount to a “ tort of 
eviction.” (They may, and did in this particular case, constitute 
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a breach of contract.) The decision may be said to mark the limits 
of the law of trespass, on the one hand, and of invasion of a statu- 
tory right on the other. It may also be said to underline the 
consequences of the absence from English law of any general 
remedy for ** abuse of rights.” It would, incidentally, be interesting 
to know just how the landlord contrived to cut off the supply of 
gas and electricity to the premises without committing even a 
technica] trespass; the report gives no information on this point, 
and Sir Raymond Evershed merely said ‘nor am I satisfied that 
there was any trespass here in relation to the gas and electricity.”’ 

However, the main purpose of this note is to deplore the failure 
of counsel and of the court to examine two decisions of the 
Supreme Court of New Zealand which came under the court’s 
notice because they are cited in Megarry on the Rent ‘Acts, 6th ed. 
at p. 187. The passage in which they are cited was apparently 
treated by the trial judge in the instant case as authority for the 
existence of a separate ‘‘ tort of eviction.” Actually Mr. Megarry’s 
observations, although a little ambiguous, do not confidently assert 
the existence of any such nominate tort. Perhaps his proposition 
that ‘‘a landlord will be liable in damages if without an Order of 
the Court he evicts a tenant protected by the (Rent) Acts... 
peaceably ’’ could, be interpreted as intending to include cases 
where the landlord does something not amounting to a trespass 
which makes life uncomfortable for the tenant, but it is more likely 
that Mr. Megarry was intending to include only the sort of circum- 
stance dealt with in the New Zealand cases to which he refers— 
Johnston v. Fischer [1921] N.Z.L.R. 529, and Tankard v. Twomey 
[1922] N.Z.L.R. 79. In each of those cases (decided by Hosking J. 
at first instance and not taken on appeal) the landlord entered upon 
premises, the subject of a statutory tenancy, in purported exercise 
of his common law power to ‘‘ enter upon a part in the name of 
the whole and thereby determine the tenancy” (in the archaic 
words still so frequently used in leases). It was not a ‘* peaceable 
ejection ’’—probably there can strictly speaking be no such thing— 
but an attempt at a peaceable re-occupation. What actually 
occurred was, given the continuance of the tenancy by virtue of 
the legislation, a simple act of trespass, for which damages were 
awarded accordingly. i 

The many friends and admirers made by Sir Raymond Ever- 
shed on his visit to Australia in 1951, as a guest of the Common- 
wealth at the Jubilee Celebrations, will be disappointed that his 
Lordship did not insist on these New Zealand cases (which are 
readily available in London) being produced to the court, even 
though their production would merely have confirmed the court’s 
decision and indicated the sense in which Mr. Megarry’s dictum 
should be interpreted. It has for long been felt by Dominion 
lawyers and courts that somewhat more pains should be taken by 
English tribunals, whose opinions are so habitually cited and so 
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respectfully regarded in the common law Dominions, to make 
themselves equally well acquainted with the decisions of the senior 
Dominion courts. If relevant decisions are not cited in argument, 
it is the fault of’ counsel, but when decisions come to the court’s 
notice, especially on a difficult and substantially new point, it is 
suggested that they should be obtained. 

l GEOFFREY SAWER. 


a 


NEGLIGENCE AND TRESPASS 


Mororists who, being unable to buy a new car, have nevertheless 
allowed their old vehicle to get into a dilapidated condition, will 
‘be interested in, if they do not receive much comfort from, the 
decision of F. B. Adams J. in the Supreme Court of New Zealand 
in Everitt v. Martin [1958] N.Z.L.R. 298. The facts were that the 
plaintiff parked his car in a street in the City of Auckland where 
vehicles were parked at an angle to the pavement. The plaintiff 
parked next to, and to the right of, the defendant’s car which was 
admittedly dilapidated. In particular, one of the front mudguards 
of the car was broken, causing a portion of the mudguard to 
project. beyond the other portion. There was a space of about 
2ft. 6ins. between the cars. In this space the plaintiff alighted 
and moved towards the pavement. He felt his coat catch’ on some- 
thing on his left side and, on looking down, found it was torn. In 
the lower court, it was found as a fact that the plaintiff had torn 
his coat by brushing it against the broken mudguard of the defen- 
dant’s car. The plaintiff claimed for the damage to the coat. His 
claim was upheld both in the lower court and on appeal. 

The learned judge, after a discussion as to the distinction, in 
law, between nuisance and negligence, found that, in leaving his 
car in that position on the highway and in that condition, the 
defendant had been negligent thus giving rise to a prima facie 
cause of action in the plaintiff. It was also found, as a fact, that 
in brushing against the broken mudguard, the plaintiff had not, 
himself, been guilty of negligence. 

One of the defences raised by the defendant was that the plain- 
tiff, in brushing against the defendant’s car, had been guilty of 
trespass to the car and that the defendant could not be under a 
duty to foresee and guard against harm that could be incurred only 
by an act of trespass. The plaintiff’s act of brushing against the 
car had not caused any damage to the car. F. B. Adams J. dealt 
at length with and rejected this defence. He based his decision on 
the point that an action for trespass to chattels would not lie unless 
there was either an asportation or else damage to the chattel. The 
authorities on this point are confused. The learned judge, after 
referring to the textbook authorities, based his decision on the old 
case of Slater v. Swann (1781) 2 Stra. 872 in which jt was held 
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that trespass to another man’s horse is not actionable without a 
“ special damage.” No reference was made to the cases of Owen 
and Smith v. Reo Motors (1984) 151 L.T. 274 and G. W. K., Ltd. 
v. Dunlop Rubber Co., Ltd. (1926) 42 T.L.R. 876, in both of which 
there is a suggestion that an action for trespass to a chattel will 
succeed even though no damage to the chattel is proved. It may 
be objected ‘that in both cases there was asportation and that 
consequently proof of damage to the chattel was not necessary. 

But whether the learned judge was right or wrong on this point, 
it is submitted, with respect, that his conclusion on the rue of 
** accidental contacts ” was correct. He said (at p. 808): 
a consideration of the material discussed above leads me to ‘the 
conclusion that there is no right of action in the case of merely 
accidental contacts where no damage is done.” No further autho- 
rities for this proposition were cited. The learned judge probably 
meant that, even if there had been a trespass to the defendant’s car, 
a good defence to an action for that trespass was inevitable 
accident, the plaintiff’s act being neither, as was expressly found, 
negligent nor, obviously, intentional. Such authority as there is 
supports this view. For example, Atkin L.J. in Manton v. 
Brocklebank [1928] 2 K.B. 212 said (at p. 229): “ If Holmes v. 
Mather (1875) L.R. 10 Ex. 261, -be correctly decided, trespass to 
goods must be the result of an act either wiltul or -negligent.’’ 
Winfield (Tewtbook of the Law of Tort, 5th ed., p. 44) is 
of opinion that inevitable accident is a good defence to any tort 
with the probable exception of the rule in Rylands v. Fletcher. It 
must be remembered, however, that, in circumstances similar to 
those in the instant case, it is for the defendant to prove that there 
was no negligence on his part; that, in other words, the trespass 
was the result of inevitable accident. That may, in some cases, be 
a difficult task. 

A. G. Davis. 


Ormrod v. Crossville Motor Services, Ltd., noted at p. 878, 
ante, has now been affirmed by ane Court of Appeal: [1958] 1 
W.L.R. 1120. 


King v. Phillips [1952] 2 T.L.R. 277, which inspired Professor 
Goodhart’s article (at p. 14, ante) on ** Shock Cases and the Area of 
Risk,” has been affirmed by the Court of Appeal [1958] 2 W.L.R. 
526. Professor Goodhart deals fully with the judgments in the Court 
of Appeal in a further article, ‘‘ Emotional Shock and the Un- 
imaginative Taxicab Driver,” in 69 L.Q.R. 847. 


R. v. St. Helens and Area Rent Tribunal, ew p. Pickavance 
[1952] 2 Q.B. 870, criticised at p. 79, ante, has been reversed by 
the House of Lords, sub nom. Preston and Area Rent Tribunal v. 
Pickavance [1958] 8 W.L.R. 242. 


REVIEWS 


A History or Eneiiso Law. By Sm Wuuiam HOLDSWORTEA, O.M. 
Vol. XU. Edited by A. L. Goodhart and H. G. Hanbury. 
[Methuen & Co., Ltd. London. xlviii and 808 pp. 70s. net.] 


Tse thirteenth volume of Holdsworth’s History was practically completed in 
manuscript by the beginning of the war; during those dangerous days it was 
sent for safety to the United States; but Holdsworth did not survive the war 
and it has been left to his literary executors, Professors Goodhart and Hanbury, 
to steer this bulky volume through the press. To them we must first do 
homage. ‘They have supplied commentaries on Tidd’s Practice and Maddocks’ 
Eqwity, the compilation of which Holdsworth clearly postponed until too late, 
and they have done this so well as to make us regret all the more that other 
lacunae of the same kind have not been filled in the same way; we would have 
welcomed a short note on Allen’s Prerogative, interesting to the historian if 
only as the source of much confusion over the meaning of folk-land; above 
all something should have been said of H. J. Stephen, the Stephen of the 
Commentaries and the author of a famous book on Pleading first published in 
1824 and at least equal in importance to Tidd’s Practioe. They have quietly 
added a few footnotes and brought up to date references to those textbooks of 
the perlod which have survived in new editions to our own day. In one instance 
they have had to guess, and we venture to think that they have guessed wrongly. 
Holdsworth, minded to illustrate the Hterary qualities of Stowell’s judgments, 
indicated a passage in his judgment in The Indian Chief seemingly by tran- 
scribing its first and last sentences. Those sentences alone survive in the text, 
the central portion being supplied by an editorial condensation on the grounds 
that it is not clear from the manuscript how much of the Judgment the learned 
author intended to reproduce. Now there is nothing in those two sentences to 
warrant thelr inclusion in that “anthology of striking passages” which 
Holdsworth had in mind. The omitted passage, embellished with an apt 
Vergilllan verse, is another matter, and we believe that Holdsworth wanted the 
whole paragraph, a belief that is strongly supported by his Some Makers of 
English Low where the omitted passage is printed in full with an introduction 
in words identical with those of the History. 

But the editors’ main task has been to prepare the orlginal matter for the 
press, a task in any event sufficiently great when it involves 700 pages closely 
packed with detall, figures, names, dates and all the apparatus of a learned 
exposition som sua poma, but which if the working manuscript be anything like 
those Holdsworth manuscripts we have seen, must have been almost over- 
powering, calling for all that patience and erudition which the editors 
fortunately possess. That they have triumphed will be evident to every reader; 
we ourselves have noticed only one trivial blemish (the “strip settlement” of 
p. 295 we count as entire gain)—-where a passage from the Law Review has 
beeh allowed to intrude upon the Judgment of Lord Justice Turner in Jenaer 
v. Morris (see p. 629). Nor must we fail to echo the editorial thanks to 
Dr. Jaworcsykowski, who has checked all the references and compiled the 
indices; one index in particular devoted to all books and periodicals referred 
to or cited in the text and notes forms an invaluable bibliography for the period. 

Here then is the authentic Holdsworth, warts and all—or, as we feel 
sure he would himself have phrased it, with all the defects of his qualities, 
Holdsworth was no stylist, though a good judge of legal style in others. Yet 
he passes one of the first requirements of the good writer by displaying in 
every page his own especial personality. One can hear almost in each sentence 
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his well-remembered voice, quiet, awkward perhaps, but never monotonous. 
Here too is his remarkable grasp of detail and his extraordinary capacity for 
marahalling his facts in almost mathematical array. Here too is that delightful 
twinkle in his eye as he savours to the full some legal anecdote or the pedant 
humour of the Pleader’s Guide. Here too is his deep humanity, illuminating 
and illuminated by his intense interest in the lawyers who applied and created 
the law. Here are no harsh verdicts. Of the many judges who appear in these 
pages there is perhaps only one (Leach V.C.) for whom there is nothing good 
to be said Shadwell is almost in like case, but who could be herd upon one 
who is sald to have granted an injunction while bathing? And for some at 
least he is prepared to reduce the sentence passed on them by thelr contem- 
poraries. Erskine, unchallengeably supreme as an advocate, might after all 
have had more purely legal talents than his brethren gave hin credit for. 
Even Brougham, the arch-spiv of the law, squandering his great talents with 
the irresponsibility of a charlatan, even “ Lord Facing-both-ways,” as Peacock 
called him, finds salvation at last for his loyalty to the cause of law reform, 
the one consistency of his life. Such are the traits we knew and loved during 
Holdsworth’s life—such they appear as he lives again in these pages. 

This thirteenth volume covers the period from 1798 to 1882, a period 
not propitious some may think for the display of Holdsworth’s genius. The 
eighteenth century had gone, leaving behind it besides a new economic theory 
an emotional urge towards democracy which found expression in trade unionism 
and corresponding societies and a host of political nostrums from communism 
to hero worship. Now Holdsworth was no democrat, and he took no pains to 
avold expressing in his History a distrust of the growing egalitarianism of the 
nineteenth century—* the tacit acceptance of ill-digested democratic theories 
as to the presumptive right of every man to a vote.” He was perhaps happiest 
in the eighteenth century with its balanced constitution dependent for the main- 
tenance of its balance upon logical anomalies, especially those most logically 
indefensible anomalies, the rotten boroughs themselves. This balance was to be 
swept away by the Reform Act. ' The constitution was thereby irreversibly 
directed towards an extension of its democratic elements, artificial in them- 
selves and hitherto incapable of control by artificial] checks and balances, a 
movement which has inevitably “tended to give undue weight to the most 
numerous and the least educated clase of the community.” Mill’s simple faith 
in the majority was based upon the “enormous mistake of supposing that the 
behaviour of the lower classes in a manufacturing town under a democratic 
constitution would be the same as the behaviour of the lower classes in the 
country or a country town under the aristocratic consHtution' of the eighteenth 
century.” Thus it is no doubt true, as Bentham pointed out, that under any 
general scheme of confiscation of property it would in the long run be the poor 
who would suffer the most, yet “the poor are the last people to take long 
views ”—as witness much of our “socialist legislation” (Holdsworth did not. 
live to see the election of 1945 but he characteristically refused to adopt Dicey's 
neutral tinted “collectivism ”) which “will in time have the same effect as 
religious persecution had in some continental countries in the sixteenth and 
seventeenth centuries. In the future as in the past the elimination of the most 
independent and progressive minds in a nation will permanently lower its moral 
and intellectual standard.” In the meantime we have to live under a democratic 
constitution in which “there are very few checks upon the sovereignty of the 
majority of the House of Commons and its agent and master the Cabinet.” 

These are hard sayings, the product no doubt of a severe intellectualism 
which could coexist with Holdsworth's humanity only perhaps after a lifetime’s 
residence in Oxford. The validity of his views is irrelevant, but they inevitably 
reise the questlon—is Ít possible for one who holds them to give an account of 
a period which was essentially a seething cauldron of new ideas with which he 
was not in sympathy, and to trace their influence on the development of English 
law? Now history, even legal history, cannot be written without bias, and it 
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is perhaps as well for the historian that he should be so clearly conscious of 
his own bias, for this self-knowledge is the basis of intellectual honesty. And 
we may say at once that Holdsworth’s intellectual honesty was such as to bring 
him triumphantly through what must have been perhaps something of an ordeal. 
He may be forthright in his condemnation of views which he disliked, but at 
least those views are fearlessly and fairly presented. Tom Paine and even 
Godwin receive the same scrupulous attention as Coleridge. Much more 
important is his treatment of Bentham; but here the atmosphere is much more 
favourable, as Holdsworth was never an opponent of law reform and Bentham’s 
major work as a law reformer was carried out in the days “ before he became a 
democrat.” Bentham of course overshadows the period covered by this volume, 
and Holdsworth devotes something approaching 100 pages to an account of 
his life and a detailed analysts of his work and writings. This section Ig one of 
the most remarkable in the volume, perhaps indeed in the whole of the History, 
for it represents admirebly Holdsworth’s extraordinary capacity to analyse 
complicated facts and to Illustrate abstruse ideas. Much has been written of 
Bentham lately. It was indeed unfortunate that the present volume had not 
appeared at the time of Bentham’s bi-centenary in 1948, for Holdsworth’s com- 
mentary will unquestionably be welcomed as an outstanding contribution to the 
history of Bentham and of Benthami#m Yet characteristcally Holdsworth 
emphasises time and time again that the practical success of Benthamigm in the 
sphere of law reform was due not so much to the unpractical Bentham as to 
the work of the great lawyer statesmen of the time, those very men who 
represented the system of law which Bentham had spent his lifetime in 
attacking. Brougham’s great speech of law reform in 1828 was as fundamental 
and important as anything that Bentham wrote. Law reform had already 
begun before 1882, and it was to continue along the same lines thereafter though 
at an increased rate. The essential feature of the story was “that Bentham’s 
suggestions were not accepted literally but were worked into the fabric of 
English law by learned lawyers. Those lawyers were saturated with that 
historical tradition which hag been one of the great forces which have made 
for the continuity of English law And so the reforms in the law were made 
by men who combined the strong points of Bentham and Coleridge. This 
method of reforming the law has, it is true, made the process of reform slow, 
but it has had advantages which more than compensate for this defect. By 
preserving the continuity of English law it has helped to preserve that respect 
for and trust in the law which, from early periods in our history, has been 4 
marked characteristic of the national character. By ensuring a large measure 
of agreement as to the substance of the reforms which were desirable, it has 
put the law to & large extent above party, and so has provided a basis of agreed 
principles, without which a system of party government is a constant menace 
to the peace of the state.” 

The second half of the present volume deals with what in earlier volumes 
has been called the professional development of the law. It begins with an 
account of the reports and reporters of the period, necessarily little more than 
a list with occasional biographical notes of the more eminent reporters; for 
the system of reporting had by this time become standardised and generally 
reached a high state of efficiency. It is curious, however, that though this 
period fs, pre-eminently the period of the “authorised reports” there is neither 
in this volume nor in previous volumes any really satisfactory account of the 
origin of this system of authorisation. There follows a section on the literature 
of the common law, again leas interesting than the corresponding sections of 
earlier volumes because of the paucity of material of general interest to the 
historian. None the less, though no single textbook of outstanding interest was 
produced save perhaps in the sphere of Procedure, there is a marked increase 
in the number of publications, and the average book attains perhaps for the 
first time the high standard of dull efficiency which is still today a feature of 
professional literature. Indeed, we begin to get names still familiar to the 
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practitioners of today—Archbold, Chitty and Woodfall amongst others—a 
striking comment on the continuity of professional taste and on the more 
conservative tendencies of modern publishing methods. And even here one 
cannot help admiring that easy familiarity with the sources which has enebled 
Holdsworth to give us a bibliography of the period of immense value to the 
future research worker 


Whatever may be thought of the merits of the legal writers of the period 
there can be no doubt of the eminence of its Judges. Tenterden, Ellenborough, 
Eldon, Stowell—thelr names echo down the years as a perpetual inspiration and 
challenge; English law itself could be well content to be Judged by the witness 
of these men. With such rich material Holdsworth was completely at home, 
and ‘he could give full rein to his conviction that the biographies of great 
English lawyers afford the most certain clue to the nature as well as to the 
greatness of Knoglish law itself. Here more, perhaps, than with earlier judges, 
his task has been rendered lighter by the labours of his predecessors, in addition 
of course to the inevitable but none the leas remarkably able Campbell, and 
he has made full use of the work of such men as Twiss, Townsend and Atlay, 
as well as of his own remarkable knowledge of contemporary literature and 
in particular his equally remarkable insight into the legal atmosphere of the 
times. Each biography is accompanied as usual by a sketch of the major 
legal decistons in which the particular judge took part, and occastonally but 
all too rarely one gets some incisive comment by Holdsworth himself suffictent 
to remind us that Holdsworth was not merely a great historian but an equally 
great lawyer. Nor are the lesser legal luminaries overlooked. The author of 
Charles Diokens ‘as a Legal Historian could hardly avold a kindly glance 
towards Mr. Justice Gaselee, while Holdsworth would not be Holdewortk 
without some luscious citations from the more obscure dicta of the learned 
Sergeant Arabin. But here we must lodge a protest. The editors (we dare 
not accuse Holdsworth himself of such impiety) have ruthlessly torn aside the 
thin veill of anonymity with which tradition has shrouded the learned reporter 
of Arabiniana and which Sir Frederick Pollock so carefully and faithfully 
maintained. We would beg them to make the only reparation within their 
power; let them in the promised fourteenth volume print in full this delicate 
litde pamphlet, so that appendix shall speak to appendix across the volumes 
and the learned sergeant may enter as an equal into that legal Elysium in 
which Crogate sports with Surrebutter in the Shades and the Circuiteers pipe 
tbeir Vergillian warblings on Winander’s shore. 

It would be as dificult as it is unnecessary to assess the relative merits of 
these biographies; but we cannot refrain from saying something of that of 
Erskine, if only for the contrast between the author and his subject, between 
the Oxford scholar and the sailor-soldier turned “clever nisi prius pleader” as - 
Campbell peevishly:' called him. Whatever Holdsworth may have us think, 
„Erskine was no lawyer. He became Lord Chancellor only by a series of 
accidents, and retained office for little more than a year. He was a Whig, and 
his reputation as an advocate was founded on his defence of men with whose 
political views Holdsworth could have had no sympathy. Yet of him Holds- 
worth writes with admiration and an enthusiasm which makes us hear once 
again the magic of Erskine’s voice and feel again the expectant hush in which 
he rose to address the court. Perbaps it is not too fanciful to feel that here 
we have Holdsworth’s tribute to the Bar. He wes saturated with the great 
tradition of the Bar, the result not of the daily contacts of a busy practice 
but of a lifetime’s study of English Legal History. He had a very acute sense 
of the organic unity of legal development—those to whom the thirteen long 
volumes ere too packed with detail should study his brilliant Tagore Lectures 
on Some Makers of Enghsh Law, which is in substance an authoritative guide 
to the greater work and far and away the best introduction to the subject as a 
whole. That unity is a web of many threads throughout which the golden 
thread of professional tradition continuously gleams. Thus it was that as he 
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wrote the personalities of the great lawyers of the past gripped his imagination. 
and became in the later volumes the real protagonists of his History. Among 
the torch bearers of this great tradition Holdsworth is assured of no mean place. 


A. D. HARGREAVES. 


Land PLANNING Law IN A Free Socœæry. By CuHanues M. Haar. 
Harvard Legal Series. [Harvard University Press. London: 
Geoffrey Cumberlege. 1952. 210 pp. 25s.] 


As its source indicates this survey of the underlying principles and operation 
of the Town and Country Planning Act, 1947, is by an American, and its 
purpose is primarily to expound these matters for the benefit of American 
readers. As its date shows it was written well before the latest legislation. 
It would, however, be a mistake to deduce from these facts that an English 
reader would derive little benefit from it. There is the advantage that the 
author can take a detached view; detached, that is, from native arguments, and 
his comments and criticism have therefore added value. Moreover, the purpose 
of the book necessarily meant that the author could take little for granted 
and the result is a clear picture of the Act and of its place in our law and 
society which will be welcome to those who may have been confused by their 
proximity to the details. Finally the author is evidently an enthusiast in the 
matter of town planning, and enthusiasm always makes for good reading. 

Despite its series the book is not a lawyers’ book in any narrow sense. It is 
as much concerned with the social, economic and administrative background of 
the Act as with its strictly legal consequences. In that Hes its great merit. 
Thus the exposition of the ideas behind, and interrelation of, the development 
charge and the nationalisation development rights makes sense of what may 
sometimes be seen as a purely freakish or political piece of legislation. The 
defects of earlier legislation are carefully examined, as is the present machinery. 
Indeed, as a general exposition of the working of the Act both administratively 
and in its effect on individuals the book merits careful study, and in matters 
such as the techniques of the development plan does much to make the Act 
live and have reason. In the concluding chapter the author draws some 
tentative conclusions. A major criticism he finds in the weak position of the 
Minister vis-à-vis his colleagues, though recent changes have affected that 
matter. He emphasises that the Act has still not removed the chance benefits 
derived by individuals from communal enterprise. He stresses the need for 
planning to be for the benefit of the planned, not the planners, and of the 
possibility under present arrangements of administrative complexity and delay. 
When all is said, he concludes that the Act “puts Britain in the lead of 
democratic planning for land.” 

In the face of such a compliment it may seem ungracious to criticise. 
There are, however, a few matters which call for comment Some are matters 
of detail. The inappropriateness of the Ministry of Health to.deal with plan- 
ning matters in the past can, it seems, be overemphasised. The Minister's 
inspectors were on such occasions as Boundary Extension Inquiries intimately 
concerned with such matters, and by experience were much better qualified to 
deal with them than the letters after their names or the ranks before them 
might suggest. On the process of combining loan sanctions and planning 
permission perhaps too little weight has been given to administrative arrange- 
ments. In effect in law the word “absolute” in the phrase “fee simple 
absolute” never had much relevance to user. These however are small matters. 
On broader grounds perhaps it may be said that the author’s enthusiasm has 
at times carried him away. There is some tendency to overemphasise planning 
matters. There are considerably more powerful influences operating for the 
reform of local government than the planning requirements which the author 
discusses. Similarly, many administrative devices which appear in the 1947 
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` Act are little more than common form in post-war legislation, a matter which 
might be made clearer to get a true picture. Again, there is perhaps some 
disposition to exaggerate the desirable position for the Minister. Doubtless 
the function of land planning is of importance from an economic and social 
point of view, and it 1s probably true that these aspects have been too little 
regarded in the past. Nevertheless the conflicts between a Minister responsible 
for land planning (whatever his name), and his colleagues in the government 
can be resolved only at cabinet level and ultimately in affairs of government 
persuasion can be the only weapon. With the present wide control in economic 
affairs of the Chancellor of the Exchequer there seems little room for another 
master-~minister. Finally the authors anxiety to justify whenever possible the 
English experiment perhaps leads him to emphasise almost to exceas the 
respectability of planning. The share of Conservative administrations 1s 
laboured, and leads to such remarks as “the British Broadcasting Corporation, 
the Central Electridty Board and the London Passenger Transport Board 
were all nationalised under Conservative governments.” Perhaps, though, it is 
merely being academic to hope that measures should everywhere be judged 
exclusively on their merits and not on their parentage. . : 
These defects, if such-they are, are merely by the way. They would not 
call for comment if the book were not otherwise so good as a clear and well 
documented! account of the Act, which is completed by a good selection of 


charts and diagrams. ET 


Tre Lanps TrrunaL PROCEDURE AND Practice. By Sprencer C. 
Ropveres. [London: The Estates Gazette, Ltd. 1952. xxxi 
and 826 pp. 27s. 6d.] 4 


Ararr from the Tables, this book contains 192 pages of text, 82 pages of 
Appendix in which are set out various statutory provisions, and 52 pages of 
Index ‘The whole is clearly designed as a work of reference for the practi- 
tloner, is likely to save him a considerable amount of time, and for that 
reason alone js valuable. The author has tried, with considerable success, to 
include notes on as many practical and relevant problems as he could think of. 
Consequently the book is unavoidably somewhat staccato in tempo. When the 
author is dealing with machinery, practice and procedure, he conveys much 
information fairly succinctly. 

In view of the title and, we may therefore assume, the purpose of the book, 
it is a little surprising to find passages of general law. The author would have 
been better advised to omit them. The first few pages on the status of the 
Tribunal contain an attempt to place the Tribunal in relation to other Judicial 
bodies. This attempt at classification is probably unwise and certainly 
unhappy. The author finds in the judgment in Racecourse Betting Control 
Board v. Secretary of State for Air (1944) that there are at least three classes 
of tribunals. These are (1) courts (2) arbitration tribunals to which the 
Arbitration Acts apply and (8) special tribunals which are neither of these. 
His next step is to investigate whether the Lands Tribunal is a “court” He 
writes: “If... the Lands Tribunal is a ‘court’ it will be because it is a 
place where justice ts judicially administered and it therefore becomes 
necessary to consider its functions, are they judicial, quasi-judicial or adminis- 
trative.” The author then sets out the “four essential characteristics of a 
judictal process” listed by the Committee on Ministers’ Powers. His next 
sentence reads: “The mere fact that a tribunal acts judicially is not in the 
least conclusive that it is a judicial tribunal, as distinct from a quasi-judicial 


1 On behalf of readers of footnotes, may a plea be entered for stopping any 
Saag of the idea that the mght pa or footnotes is at the end of a 
k? It may be convenient for pub , but 16 is not for readers. 
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or administrative one. ... Still another question is whether the Lands Tribunal 
is a court in law.” Finally the conclusion is reached that “in the strictest 
sense the Lands Tribunal is not a court but that, of all the statutory tribunals 
not expressly made courts, it may well be the most akin to one” What are 
we to make of all this? There is surely no object in repeating a classification 
of tribunals which is expressly not meant to be exhaustive and therefore may 
not cover the particular Tribunal we are attempting to classify. The Com- 
mittee on Ministers’ Powers were, in their four characteristics, attempting to 
distinguish a Judicial from a quasi-judicial decision, not a judicial process; 
but if their procedural distinctions are quoted, what is meant by commenting 
at once that this is not in the least conclusive? What is the difference 
between “court” as classified in Judicial pronouncements and “a court in 
law”? What is the consequence of saying thet the Lands Tribunal is “the 
most akin” to courts in the strictest sense? What, indeed, is meant by “the 
strictest sense”? The author has not realised the simple and basic fact that 
the idea of a “court” or “ judicial” administration is variable. He is chasing 
a shadow. The substance is quite different. It is merely to find the answers 
to such questions as “ Will certiorari issue to the Lands Tribunal”? “Are 
defamatory statements made before it privileged”? With the first of these 
the author deals. His mistake is to assume that general deductiong as to 
status can be made from the answers to these questions or, indeed, that there 
is any purpose in attempting to make such deductions. 

The producHon of the book is patchy. On p. 28, for example, there are 
passages in the text in print so small as to be almost unreadable, while on 
p. 40 the address and telephone number of the Tribunal are set out as gener- 
ously as on the most elegant envelope. 

Perhaps I have overstressed the faults which irritated me. The book 
remains a valuable collecHon of material not easily obtainable elsewhere. 
Practitioners may well find it of considerable use as a guide to practice end 
procedure. - 


J. A. G. Grorrrrn. 


Lz Drorr ADMINISTRATE ÅMÉRICAIN. NOTIONS GÉNÉRALES. 
BERNARD ScowanTz. Preface eae Henry Pooet, Conseiller 
d’État. [Paris: Libraire du eil Sirey. 1952. x and 
249 pp. ] 


Prorrsson Bernard Schwarts, the volume of whose writings on public law 
already provides a source of wonderment to some of his more languid colleagues, 
has taken another step towards the fulfilment of an arduous and intriguing 
task It is to expound the principles of American administrative law to 
students in other countries, and to make a corresponding exposition of foreign 
systems for his compatriots. As M. Puget observes in his preface to the 
present volume, which is published under the auspices of the Institut de Droit 
Comparé of the University of Paris: “ L'oeuvre est vaste, de nature à s'étendre 
au monde entler; elle exigera de longues années.” Those who have read 
fessor Schwarts’s Amerioen Administrative Law, which was written for 
oglish readers (reviewed 14 M.L.R. 95), will find his new book to be sub- 
stantially similar in content and method of presentation. The main difference 
lies in an increased emphasis on judicial review and proceedings against the 
State. He finds a good deal in common between the rules of substantive law 
applied in the French and American systems, and where divergences exist he 
sometimes concludes that they order things better in France. That France 
should be given higher marks than England in a comparison with the United 
States Is hardly surprising, for Professor Schwarts is deeply concerned at the 
prevalence of what he tends to regard as “ administrative absolutism” in the 
Anglo-American systems and holds strong views on the attenuation of Judicial 
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review. His forthcoming book on French administrative law, written for 
Americans, will be received with interest in this country. 
S. A. oe Seerry. 


CONSTITUTIONAL Laws OF THE COMMONWEALTH. By Sim Ivor 
JENNINGS, Q-C., LITT.D., LL.D., Vice-Chancellor of the University 
of Ceylon, and the late C. M. Youna. Being a Second Edition 
of CONSTITUTIONAL Laws OF THE British Emer. [Oxford: 
at the Clarendon Press. 1952. xxiv and 520 pp. 85s. net. | 


Jeorores and Young’s Constitutional Laws of the British Empire is one of ' 
the few outstanding students’ casebooks, comparable in its quality and arrange- 
ment with Keir and Laweon, Its second edition, published after an interval 
of fourteen years, appears under a title that acknowledges the nice regard that 
' it is to be paid to terminology in Commbnwealth affairs. The substitution of 
“Commonwealth” for “ British Empire” will be accepted by all except those 
who share on the one hand the views of the New Zealand Attorney-General to 
whom the changing structure of the Commonwealth was “all the fault of that 
damned Statute of Westminster,” and on the other hand the views of Mr. 
Palme Dutt, to whom “Commonwealth” is a euphemism coined by “the more 
mealy-mouthed apologists of imperialism.” 

The new edition is considerably larger than the old. New chapters deal 
with New Zealand, India and Pakistan, Ceylon and the Republic of Ireland; 
extracts from the relevant constitutional documents are added. It is curtous 
that Ireland, after her secession, finds a place in a book on the Commonwealth 
that she was denied while she was still a member of the association; but her 
eligibility 1s perhaps greater now that she hes excluded herself in than when 
she was engaged in including herself out. Recent developments in membership 
of the Commonwealth and citizenship legislation are analysed, and the legal 
aspects of the right of secession from the Commonwealth ere discussed with 
the mastery that we have come to expect from the foremost of our public 
lawyers. One cannot, however, refrain from regretting that despite the date 
of the preface few developments have been noted that have occurred since the 
latter pert of 1949. The preparation of a new edition is therefore already 
called for, and it is to be hoped that Sir Ivor will be able to find the time to 
undertake the work of revision in the near future. 

S. A. pe Sarra. 


Cryvtow. By Sm Ivor Jenninas, qa.c. and H. W. Tawsrs. 
[Stevens & Sons, Ltd. xvi and 819 pp. £2 15s. Od. net.4 


Iw the entire series The British Commomwealth: The Development of tis Laws 
and Constitutions, it is unlikely thatsany other volume will have required the 
same degree of fundamental research or will provide the same measure of 
original information as Vol. 7, on Ceylon. The laws of Ceylon are a mixture, 
or confusion, of five systems of law, two occidental (Roman-Dutch and English) 
and three oriental (Hindu, Kandyan and Islamic); and as the authors state in 
their Preface, “ there has been no ‘ Halsbury’ or Holdsworth, no comprehensive 
digest of cases and no annotated edition of legislative enactments.” Their 
avowal that “In the circumstances, it has not been easy to prepare a coherent 
account of this complicated system” will be readily accepted: and it is 
especially to their credit that the account they have produced is not only 
coherent but eminently readable. 

The book is divided into sections on Public Law, the Courts, and Civil and 
Criminal Law The first part sketches the constitutional history of the Island 
from the Sinhalese landing in 488 uc. to the Constitution of 1948, (It is a 


Ocr. 1958 REVIEWS 585 


significant pointer to the obscurity of the Island’s history that the Chronological 
Table records no events in the 1100 years from 101 s.c. to av 1001.) The 
account of successive conquests, from the Tamil invasions of the second 
century 3.0, through the Portuguese and Dutch occupations, to the year 1815 
when George III became King of Kandy, provides the social framework for a 
heterogeneous legal pattern which must be of absorbing interest to the student 
of comparative jurisprudence end the conflict of laws. The modern constitution 
is largely based on the British model, but many of our constitutional conven- 
tions have been enacted as law. Sir Ivor Jennings’ account of its origins is 
enlivened by a number of shrewd observations; he writes on p. 81, for example, 
“a Commission taking evidence on constitutional questions must inevitably 
listen to a more emphatic statement of claims, on both sides, than the large 
element of common interest would warrant... Commissions cannot study 
communelism because they help to strengthen communalism It is stronger 
while they are in the Island than it was before they arrived, or than it will be 
when they depart.” 

The greater part of the book is the work of Mr. Tambiah, an Advocate of 
the Supreme Court, whose account of the multiplicity of courts and legal 
systems is a model of compression. The late Sir Francis Soertas, r.c contri- 
buted the final chapter, on Criminal Law. 

The book is, as must be expected, not without minor faults. There is a 
biographical inaccuracy on p. 112, where it is said of Chief Justice Lushington— 
who about the year 1807 was engaged in a flerce dispute with Governor 
Maitland on questions of jurisdicHon—that after his return to England “he 
adorned the Court of Admiralty.” The Chief Justice of Ceylon was Edmund 
Henry Lushington, who later became Chief Commissioner of the Colonial Board 
of Audit and Master of the Crown Office. It was his second cousin, Stephen 
Laushington, who from 1888 to 1867 was judge of the Court of Admiralty. (It 
may be added that reference to the source indicated in the footnote at this 
point revealed a total {irrelevance to the text; there seems to have been some 
displacement in the annotation ) 

Special care is called for in the reading of Latin in proof, as the printer 
cannot be expected to be learned in the Latin of the law. More vigilant proof- 
reading would have avoided such blemishes as a vinoula matriemond (p. 121) 
and et ‘vinowlo matrimonii (p. 160), ow mero motir (p. 152), Sematus Oconsuliam 
Velleianum (p. 201), pooukum profectiiwm (p. 205), animus injurondi (pp. 224 
and 225), virgo intacto (p. 225), actio injuriam (p. 226), and oapit et asportavit 
(p. 288). At one point (on p. 202) the Placaat or Edict of Emperor Charles 
V relating to marriage settlements is attributed to the year 1841 Instead of 
1540. In the section on The Magistrates’ Court (at the end of Chap. 10) there 
are several errors of syntax. 

The book badly needs a Glossary. We learn, for example (at p. 101), that 
“The Gansabhawa functioned during the Portuguese period. It was presided 
over by the Vidane, who would be assisted by the Kannakkapulle, Korale, 
Arachchi, Liyanna, Mudtya and Mananna.” Of the elght esoteric terms in this 
passage, only the first is to be found in the Index (which—amounting to 4} 
pages—is hopelessly inadequate for a book of this sise and detail). For the 
others, the reader must turn back through the previous 100 pages, in the hope 
of finding any explanation that may have been given on thelr first appearance. 

A map, too, would have been useful. This may seem an unusual require- 
ment in a law book; but this is an unusual law book. It deals with an Island 
whose geography is as unfamiliar as its history to the majority of readers, and 
whose legal pattern corresponds to some extent with geographical divisions. 
It is almost impossible to read the book intelligently without an atlas at hand; 
and even the roughest sketchmap within its covers would have been a most 
convenient adjunct 

To sum up, this is a valuable and fascinating book; and it may be hoped 
that with the rapid evolution of laws and constitution in independent Ceylon 
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a new edition (in which these minor criticisms may be silenced) will be forth- 
coming, to keep the student of comparative and constitutional laws abreast of 
events. 

G. E.ueowsocrn. 


THe PRINCIPLES OF PUBLIC ADMINISTRATION. By BENJAMIN AKZIN, 
Professor of Political Science at the Hebrew University of Jeru- 
salem. [Tel-Aviv: D’vir Publication House. 268 pp. | 


Prorzsson Aksin, who is Dean of the Law Faculty of the Hebrew Univeralty 
of Jerusalem, has published in Hebrew the first introduction in that language 
for students on public administration. The book is based on a course of — 
lectures which he gave not at the University, but at a School of Adult Educa- 
tion in Israel; and has the advantage of being lucid and simple and suitable 
for the general reader as well as for the University student. He is concerned 
to expound the general principles of the subject, and deliberately does not deal 

th the present system of administration in Israel. He brings to his task a 
wide knowledge of the literature of the United States and England, France 
and Germany. The American sources are the most used no doubt, because 
Professor Aksin, before he came to Jerusalem, was teaching in American 
Universities. His book is comprehensive, and will be of the greatest value to 
the young State, and the way in which the subject is rendered in modern 
Hebrew is impressive. One interesting observation may be quoted. Dealing 
with the question of party spirit in the civil service, he notes that, contrary to 
general opinion, it is not the English but the French civil service which is 
completely divorced from perty influences. 

Normans Brorrwica. 


THe Young DELINQUENT IN HIS SOCIAL SETTING. A GLasGow STUDY. 
By T. Frrauson, Professor of Public Health and Social Medi- 
cine, University of Glasgow. [London : Published for the 
Nuffield Foundation by Gxtord University Press. 1952. xii 
and 158 pp. 10s. 6d.] 


Tue generation born shortly before and during the last war has contributed 
more than any other to the grave increase of crime which has recently taken 
place in this country despite reduction in poverty and the virtual elimination 
of long-term unemployment In the welter of suggestion and counter- 
suggestion about the reason and possible remedies for such an appalling situa- 
tion, this statistical inquiry undertaken at Glasgow by a team of sociologists 
(with the close co-operation of the Chief Constable and the Probation Officer 
of the area involved) makes its contribution in a quiet, unobtrusive and factual 
way. Delinquency is studied in three groups of boys against the unhappy 
background of the big city environment in which they live; one group con- 
sisted of the 1,849 boys who left the ordinary schools in January, 1947, at the 
age of 14; the second of almost 500 boys of about the same age who were 
educated in special schools for physically handicapped children or registered 
as “disabled persons”; the third was composed of 801 lads who, at sixteen, 
left schools for mentally handicapped children. Criminality among these boys, 
during and after school age up to 18, is considered in relation to a wide range 
of social and environmental factors: housing, overcrowding in the home,- 
general standard of family assessment by experienced social workers, family 
disruption or otherwise, nature and regularity of father’s employment, physical, 
educational and temperamental character of the boys, job-preference at the 
time of school leaving and their success at work or amount of unemployment 
thereafter. 
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The assembly of statistical information of this kind cannot produce any 
great surprises; and in all three groups, as was to be expected, the incidence 
of crime moves along similar lines. There is no doubt however that these 
figures brought together by careful field-work and searching of police files 
provide a valuable check upon current conjectures and opinions and help to 
place them on a more solid foundation of fact. Sometimes, too, they can upset, 
or at least question, established preconceived notions. Thus the Glasgow 
statistics seem to point to the relative untmportance of the contribution of 
the “broken home” to juvenile delinquency; “the presence of a bad parent 
in the home ” comments the author, “is a much greater menace than his absence 
from it” Another noteworthy finding among many is the recognition of low 
scholastic ability, or at least poor performance at school, as the most frequent 
single factor associated with a high rete of delinquency. 

Professor Ferguson not only tabulates his figures, he also interprets them. 
This interpretation is based on the frequency of negative circumstances in the 
environment of delinquent boys (poor housing, low intelligence, poor employ- 
ment record or previous convictions of the father, etc.) end their relation to 
each other. “Any one of these adverse factors by itself is bad enough,” the 
author comments, “but the main danger springs from a co-existence of 
adversities which, together, may make it difficult indeed for a lad to keep out 
of trouble.” It is at this stage that the reader, having made his way through 
the seventy-nine tables and numerous graphs in this volume, may ask himself 
whether the frequent concurrence and accumulation of these grave hazards does 
not point to some common deeper cause, not independent of environment and 
social setting, but itself shaping it. This impression hardens when one finds 
poor housing, for instance, almost invariably coupled with a high rate of crime 
but notes at the same time that rehousing of famiHes under the city’s slum- 
clearance schemes has failed to secure any reduction of delinquency even after 
as long a period as ten years. 

In the treatment of offenders after conviction we have learnt in the past 
few decades that individualism is of paramount importance; statistics, on the 
other hand, are of necessity concerned with groups. Thus if an attempt is 
here made, by correlation of statistics and permutation of figures, to establigh 
the factors “operating most strongly in the causation of delinquency” among 
children and young people, it is as well to bear in mind that only by breaking 
up these groups still further into detailled individual case ‘studies (and this 
book contains only a few) can an answer be found why any single one of these 
boys went wrong. 

Moreover there is a danger of a logical fallacy. As Mr. D. H. Stott and 
others heve pointed out, the fact that certain things are more often observed 
in the families and surroundings of delinquents than elsewhere does not in the 
least justify the assumption that these things and conditions are oauses. 
When one reads, for instance, in the study under review, that “there appears 
to be an optimum range of height and weight at which delinquency rates are 
at their lowest,” one cannot avoid the impression that here at least the cart 
has been put before the horse. There is risk of similar confusion, and Professor 
Ferguson is of course aware of it, in the discussion of success at work and 
what is neatly termed “work satisfaction.” Boys undergoing apprenticeship 
or doing skilled work showed appreciably lower conviction rates than those 
not in receipt of any training of this kind, but whether they were able to 
obtain and to hold a better job because they had not been and were not so 
Ifkely to get into trouble, or whether they did not get into trouble because 
they had better work is certainly a question which no statistics can disentangle. 

Such a conundrum does not, of course, absolve Society from the duty of 
providing opportunities of vocational training for a skilled trade whenever 
there is any desire and aptitude for it. Slums and overcrowding would be a 
disgrace, even if by some miracle they were not also the hot-bed of crime; 
that their relative importance among the adverse environmental factors making 
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for criminality is high gives added urgency to the housing programme. There 
are other ideas of a less direct kind which arise incidentally out of this useful 
Glasgow study of the young delinquent in his social setting. One table, in 
the chapter on “response to treatment,” might be singled out because it is 
particularty suggestive in more ways than one. Of all the various measures 
employed in dealing with delinquent boys at Glasgow, fining the parents or 
binding them over to find caution was by far the most successful in preventing 
recurrence of delinquency in the relatively few cases where it was employed 
by the court. It is indeed surprising, after all that has been said in recent years 
about home influence and parental responsiblity, that the powers under the 
Children and Young Persons Act, 1988, s. 55, should be so rarely invoked. 


H. A. Hawes, 


Tar Pemcreizs or Acrncy. By H. G. HANBURY, D.C.L. ndon : 
Stevens & Sons, Ltd. 1952. xvii and 287 pp. (including 
Index). 25s. net. ] 


Tas volume contains a serles of lectures delivered by Professor Hanbury at | 
Oxford. It is emphatically not a textbook, and if one bears this in mind the 
disappointment which one feels on reading it will be sensibly mitigated. In a 
course of lectures the lecturer naturally concentrates on an endeavour to bring 
out general principles, on the removal of his hearers’ difficulties, on divergences 
in judicial opinion, sometimes even on odd corners of his subject-matter which 
have particularly interested him, and in other ways is inclined to emphases 
which would mar a textbook. Conversely, one does not expect in such a course 
the uniform flow of exposition, the meticulous accuracy of expression, the 
careful if rather exiguous use of illustration, the valiant attempt to state the 
law in such a way as to cover all the decisions, which are characteristic, some- 
times unfortunately so, of the textbook writer. On this basis the present 
volume will be found well worthy of careful study. 

It is evidently intended for students who are already well grounded in the 
law of contract, and have that amount of knowledge of agency law which is 
acquired by the study of one of the recognised textbooks in contract. Without 
this much acquaintance with the subject the student would find it very difficult. 
Moreover it ought to be read in conjunction with Bowstead’s Digest, or the 
chapter on this subject in Halsbury’s Laws of England so as to provide a back- 
ground against which Professor Hanbury’s less orthodox pronouncements may 
be pondered; for otherwise they may cause confusion to the unwary. 

When I say this, the sort of thing which I have in mind is well illustrated 
at the very beginning of the book in the statement that “ the basic principle is 
that the agent drops out, and the principal is left in contractual relationship 
with a third party.” To describe this, principle as basic seems to put the cert 
before the horse. Surely the whole object of agency is to enable contractual 
relationships to be entered into through the representation of a third party? 
The fact that this third party then drops out is quite subsidiary to this “ basic 
principle.” And indeed, as Professor Hanbury points out later on, be does not 
always “drop out.” 

It may be said that the point is one of emphasis only. But with students 
emphasis is of great importance, and in this book it seems to me to be 
frequently all wrong. Another illustration is the statement at p. 54 thet the 
problems of the entitlement of the agent to commission is in some ways the 
most important in the law of agency. It does, of course, give rise to the 
difficulties which Professor Hanbury handles with great skill, but again they 
are subsidiary to the main principles which are, I submit, concerned with the 
establishment of contractual relationships. 

To take another case, in the first chapter there is the usual 
of the agent from other persons who fulfil somewhat similar roles in the lew. 
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Here it is usual to give pride of place to the Iinterrelationship of servants 
and agents which has been over-discussed, perhaps, but deserves more than one 
page towards the end of the chapter, and might include some reference to 
the literature in the American Journals—inctdentally while mention is made of 
most of the articles in the English periodicals the much more important 
American contributions to the subject appear to be completely ignored. 
Professor Hanbury, not unexpectedly perhaps, devotes much more space to 
distinguishing trusteeahip from agency. During the course of this discussion 
he makes the statement that “the relation of principal and agent is that of 
debtor to creditor.” Taken towt court this statement seems to me to be 
altogether misleading. In the famous case of Foley v. Hill (1848) 2 H.L.Cas, 
28, it was argued that the relationship of banker and customer was analogous 
to that of principal and agent and that therefore the customer was entitled 
to an account in equity, to which claim, being of a fiduclary nature, the Statute 
of Limitations would not apply. The House of Lords rejected this contention 
on the ground that the relationship was not that of principal and agent, but 
of debtor and creditor. Apart from this it will generally be agreed that 
principal and agent is a relationship which has many fiduciary aspects. 


Actually the first distinction drawn in this chapter is between agency and 
mandate, but all that we are given about mandatum is a short summary of 
Roman lew which does not necessarily help us to understand the distinctlon 
in English law. Incidentally, there is not much authority on mandate in our 
law, though there are a few important cases on the subject, like London Joint 
Stook Bank v. McMillan [1918] A.C. 777. Some discussion of this subject 
would have been of much interest. 


The references to mandatum in Roman law might profitably have led to a 
historical introduction to the law of agency which is of much interest for, simple 
and essential as agency now seems to be, it was a conception arrived at with 
much difficulty. 

In the important chapter on different types of agent there is naturally a 
discussion of the difference between factors and brokers. One important 
practical difference which is overlooked is that brokers are often middlemen 
authorised to act as agents.for both partes, thus the broker issues a “‘ sold’ 
note” to his principal the seller, and a “‘bought’ note” to his principal the 
buyer. Another point is that the del credere agent whose special type of under- 
taking gives rise to so many interesting problems has almost disappeared from 
ordinary commerce. 

In his discussion of agency of necessity, a fascinating subject, Professor 
Hanbury includes among the varieties of this limited species the acceptor for 
honour of a bill of exchange, thus giving the weight of his authority to a 
suggestion made by Bowstead in his Digest. I do not myself think that this 
is agency of necessity at all. The acceptor does not purport to act as agent, 
nor is there in any ordinary sense of the term “necessity” for his action. 
Moreover, such acceptor does not satisfy the requirement laid down by 
Scrutton LJ. in Jebara v. Ottoman Bank [1927] 2 K.B. 254, and quoted with 
apparent approval by Professor Hanbury, that there can be no agency of 
necessity unless there is a pre-existing agency out of which it arises. My 
criticism however is chiefly directed to the fact that the matter is treated as 
beyond doubt, though as far as I am aware none of the well-known textbooks 
on contract treats the acceptor for honour as an agent of necessity. 

One of the attractive features of the book ls the catholicity of illustration 
from the reported cases, and particularly from the more modern ones. This 
makes it refreshing to read, though on a number of points there is rather 
more illustration than is needed and one feels that it would have been better 
to have saved space for the discussion of matters which are left out. I have 
already indicated that I think-a lecturer is fully justified in handling at some 
length matters which are perhaps rather peripheral to his subject, and person- 
ally I have read with much interest what Professor Hanbury has to say on 
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the somewhat recondite subject of the marine insurance brokers rights of llen 
over the policies which he effects. But I could have wished that there had been 
some treatment of the various important agency points which arise in more 
familiar branches of commerce such as banking. Apart, however, from a rather 
oblique reference to section 82 of the Bills of Exchange Act, 1882, in connection 
with a group of cases in which agenta have misused their authority, this subject 
is pretty well ignored. 

There are a number of other topics upon which I would like to comment 
if space permitted, for there is so much in this book which is stimulating and 
thought provoking. The literature on agency in this country is so scanty that 
one hopes that in the next edition Professor Hanbury will substantially enlarge 
this volume and also that he will get somebody to make him a respectable 
index, for the present one is about the worst it has ever been my misfortune 
to try to use. 

C. 


Gorz-Browxn’s HANDBOOK or JomT Stock Companies. Forty-first’ 
Edition by Poor James Sykes, M.A., , Barrister-at-Law, 
Bencher of Lincoln’s Inn, L. J. Morris Swrra of Gray’s Inn, 
Barrister-at-Law, OLIVER SMITH, of Lincoln’s Inn, Barrister-at- 
Law, and Srantey Borr, Solicitor. [London : Jordan & 
Sons, Ltd. 1952. cviii and 996 pp. £8 8s. 0d.] 


Tis book, now rapidly approaching its centenary, has always been fortunate 
in its editors who have ensured that its periodical revisions haye been excep- 
tionally thorough. As a result it carries {ts years better than many of its 
younger rivals and remains, despite its age, and somewhat antiquated title, 
the leading narrative manual for practitioners. It 1s, for example, the only 
book where the provisions of the Prevention of Fraud (Investments) Act, 1989, 
are giyen anything approaching adequate treatment. Its major defect, which 
it shares with most practitioners’ books, is that it is better at collecting detailed 
rules than at explaining their purpose or at extracting general principles from 
them; this defect appears especially in the treatment of such matters as a 
company’s liability for fraudulent acts of its directors (pp. 890-892), and 
the rule in Royal British Bank v. Turquand (pp. 440 et seq.). It is, never- 
theless, a mine of accurate and, on the whole, well arranged information and 
virtually indispensable to company lawyers. 

The new edition, the first since the 1948 Act, has involved a complete 
overhaul of the whole book. The most obvious changes are the deletion of 
the separate chapters on banking and insurance companies, and an almost 
completely rewritten chapter on accounts (not, it must be sald, wholly success- 
ful consisting as it does largely of quotations of secHons and Schedules of 
the Act). The additional work of general revision has again been done most 
thoroughly and no decisions or legislation of any importance seem to have 
escaped the editors’ vigilance. On the other hand there is still nelther reference 
to nor explanation of the modern practice of forming as a private company 
and immediately converting into a public one. And certain misleading state- 
ments remain uncorrected. For example, Moseley v. Kof'yfontein Mines [1904] 
2 Ch. 106, is cited at pp. 285, 288 and 289 for the proposition that debentures 
issued at a discount can never validly be converted into fully pald shares of 
equivalent nominal values, which is supported neither by the decision nor by 
prevailing practice. Nor is it by any means clear that a company necessarily 
loses its lien by passing a transfer (p. 244), and the statement (p. 826) relative 
to the issuing of substituted debentures every fourteen days to avoid registra- 
tlon, should be coupled with a warning about the possible effect of section 822. 
And, in an essentially practical work of this nature it seems a pity that the 
all-important tax questions are completely ignored. About the only reference 
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to them, a most tantalising one, is the statement at p. 769 that “resort is had, 
where possible, to a reorganisation of an existing company, particularly having 
regard to taxation questions which may arise on a reconstruction, a considere- 
tion of which is outside the scope of this work.” 


The type has been completely reset, but unfortunately the publishers have 
not been persuaded to adopt orthodox methods of case-citation instead of ther 
invariable use of square brackets—producing such strange results as [1866] 
1 Ch. 561 and [1880] 5 A.C. 817—and no indication is given, even in the Table 
of Cases, of the court in which the case was decided. There is no Table of 
Statutes apart from a synopsis of the Companies Act, 1948, which, unfortu- 
nately, does not indicate the place in the text where each section is dealt with. 
It is also a pity that the learned editors could not have stated the date to which 
the book has been revised; internal evidence suggests that the text is amended 
to the end of 1951 and that the Addendum is as at the, beginning of the Long 
Vacation, 1952. 7 

The learned editors and the publishers are, however, to be heartlly con- 
gratulated upoh a good job. The price, by modern standards, is exceptionally 
reasonable. 

L. C. B. G. 


Krer on Receivers. Twelfth Edition by Raymond WALTON, M.A., 

- B.C.L., of Lincoln’s Inn, Barrister-at-Law and A. WILFRED 

Sanson, Chartered Accountant. [London : Sweet & Marwell, 
Ltd. 1952. lxiv and 486 pp. £2 15s. 0d.] 


Tus is one of the many practitioners’ books which reappear at regular 
intervals for no very obvious reason. A partial explanation is probably that 
it is purchased by conscientious chartered accountants when they obtain thelr 
first recelverships, but it seems doubtful whether they have obtained from it 
the help that they expected, for it is an indigestible book even to lawyers. In 
recognition of this fact the publishers have wisely associated a chartered 
accountant with the preparation of the new edition which is undoubtedly much 
improved in intelligibility. The work is now divided into two parts, one dealing 
with receivers appointed by the court and the other with receivers appointed 
out of court. The single chapter which alone was formerly devoted to the latter 
has been split into three and, so far as concerns company receivers, largely 
rewritten. The opportunity has also been taken to improve the lay-out 
Unfortunately the learned editors do not seem to have been sufficiently bold 
in revising the text, particularly in the earller part. For example, the trest- 
ment of receivers of statutory companies (pp. 52-54) is still marred by a failure 
to bring out clearly the difference between mortgages under the Companies 
Clauses Act, 1845, and debenture stock under the 1868 Act; it is unjustified 
to devote several pages (pp. 61-68) to a treatment of receivers of railway 
companies merely adding & footnote to the effect that nationalisation has greatly 
diminished their practical importance; and it is no longer true, as stated at 
pp. 70 and 125, that where a receiver is appointed after liquidation it is the 
usual practice of the court to appoint the liquidator. At times, too, the arrange- 
ment is faulty: for example, at p. 198 the greater part of the material seems 
to have nothing to do with Petition to Wind Up under which heading it appears. 
Still, the book contains a considerable amount of valuable material and the 
editors are to be congratulated upon a serious attempt to render it more 
accessible and intelligible. As the book has survived so long there is every 
reason to suppose that it will continue, particularly since this much needed 
transfusion of new blood. If, in the next edition, the editors show greater 
ruthlessness in cutting out dead wood it may become a work of real value. 


L. C. B. G. 
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Tre Law RELATING TO MONEYLENDERS. By Sık GILBERT STONE and 
Lord Mrston. Fourth Edition by Lorn Mrston. [London: 
The Solicitors’ Law Stationery Society, Ltd. 1952. xl and 
451 pp. (with index). 70s. net.] 


Tars work achieved an immediate success on its first appearance in 1927, and, 
there having been no new edition since 1986, this edition will be very welcome 
not only to the legal profession but among moneylenders also. 

The legal problems confronting moneylenders and those who borrow from 
them are dealt with comprehensively and thoroughly. The provisions of the 
two principal Acts which regulate the business of moneylenders, those of 1900 
and 1927, are clearly set out, and explained by reference to the cases decided 
in relation to thelr provisions: pretty well every relevant case is digested, and 
one wonders whether the result may not tend to confuse the non-professional 
reader. The relevant parts of other statutes which closely concern money- 
lenders such as the Bills of Sale Acts, the Bills of Exchange Act, 1882, and 
the Bankruptcy Acts are also competently dealt with. There are substantial 
chapters on Criminal Liability and on Procedure which is often of special 
Importance Ín moneylending cases. In the Appendices the various Money- 
lenders Acts are printed together with a complete list of the cases decided 
under them, with cross-references to the pages in the book at which they 
are discussed, a most convenient way of handling the subject. There are also 
given a number of the more important statutory rules and regulations affecting 
moneylenderas, and a set of interest tables. 

During the fifteen years since the third edition appeared there has been a 
substantial volume of litigation relating to the construction of the 1927 Act, 
particularly as to the requirements of the written memorandum under s. 6 (2): 
there have been a number of important decisions in which the courts have 
pretty well taken the financing of hire-purchase contracts out of the operation 
of the Moneylenders Acts; and there have naturally been numerous decisions 
in connection with applications for reopening transactions. This new material 
has been incorporated by Lord Meston in full detafl, perhaps in too full detail 

A valuable feature of the book is its clarity, both in arrangement and 
language, and this cannot fail to commend it to those laymen who have a 
sufficient knowledge of legal terms to justify their embarking upon the perusal 
of a substantial textbook. 

C, 


Toe Law or Income Tax. By E. M. Konstam, a.c. Twelfth 
Edition [London : Stevens & Sons, Ltd. and Sweet & Maxwell, 
Ltd. 1952. xxvii and 500 pp. approx. (with index 82 pp.) 
£4 10s. net.] 


Tux eleventh edition of this classic work appeared as recently as 1950 and was 
fally reviewed at 14 M.LR. 244-45; this edition was in two parts, the first a 
narrative commentary on the statute and case law and the second containing 
the Acts, Statutory Regulations, Orders, etc. The current edition, which has 
been necessitated by the new consolidation Act—the Income Tax Act, 1953— 
reproduces in unaltered form and lay-out the first part of the 1950 edition, 
the second part being made available in similar form by the same publishers’ 
OLITAS to which Konstam is keyed. The only change made in the 1952 
edition, besides the necessary alterations in footnote references to the statutes 
and the interweaving of post-1950 case law into the narrative, is the addition 
of a new chapter (No. 21) entitled “ Prohibitions and Offences” devoted to 
section 468 of the Income Tax Act, 1952 (unlawful transfer of residence 
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abroad). This excellent work is as indispensable as ever to the lawyer and all 
engaged in revenue law. 
The work will be kept up to date by cumulative supplements, the third of 
which, embracing the Finance Act, 1958, has Just appeared. 
A. Famwsworts. 


Rare VaLuaTion Practicu. By Parnas R. Bean and ARTHUR 
Lockwoop. Third Edition. [London : Stevens & Sons, Ltd. 
1952. 855 pp. 85s. net. ] 


Tur second edition of this work was reviewed at 14 M.L.R. 890 and the only 
material alteration in the current one is the deletion of the chapter relating 
to the Rating and Valuation Act, 1985. Four valuable appendices are added, 
in which are set out the relevant provisions of the Local Government Act, 1948, 
the Statutory Instruments, Lands Tribunals Rules, 1949, and the official forms 
for Amendment of the Valuation List. The issue of another edition within 
two years bespeaks its value both to practitioners and to the students to whom 
it is highly commended. A. F. 


Fourts Corrzigut Law SysMrosrum. Nathan Burkan Memorial 
Competition. [American Society of Composers, Authors, and 
Publishers, New York. 1952. xvit and 179 pp. 


“Tse Nathan Burkan Memorial Competition is designed to encourage law 
students to give original thought to a branch of law in whose continued growth 
lies the assurance that our authors and composers will be able to exist and 
create with security and freedom,” writes the General Attorney of the 
American Society of Composers, Authors and Publishers in the introduction 
to this symposium of four papers by undergraduates of -American law schools 
on the subject of copyright. The first paper, by Melville B. Nimmer of Harvard 
University Law School on “ Inroads on Copyright Protection,” is of particular 
interest to British readers at a moment when the report of the Copyright 
Committee has been presented to ParHament and a revision of our own copy- 
right law is imminent. The problems discussed by Mr. Nimmer concern the 
British legislator and copyright lawyer as much as his American counterpart. 
They comprise the general question of finding the equitable balance between 
the alm of protecting the work of one author and the necessity at the same 
time to leave other creative writers reasonably free from the fear pf law suits. 
This point leads Mr. Nimmer to the further question what is a “ substantial ” 
or “material” part of a work which must have been copied to give rise to an 
infringement action. Mr. Nimmer shows how the American courts have made 
the test of “substantial copying” so stringent that too much leeway is given 
to the defendant's right, a reproach which cannot be levied against British 
courts in copyright cases. 

The second paper, by Clinton R. Ashford of the University of Michigan Law 
School, deals with the “Compulsory Manufacturing Provision in the U.S. 
Copyright Act” and demands its complete abolition. Mr. Ashford shows that 
this provision is contrary to the interests of the American public and the 
majority of American authors and proves that it is anachronistic as well as 
grosaly unfair to forelgn authors. He warns vested interests in the U.S.A. 
of the danger of retaliation by other countries, a warning highly Justified in 
the light of the remarks of the British Copyright Committee, paragraphs . 
5 and 6. 

The third paper on the “ Doctrine of Moral Right and American Copyright 
Law,” by Arthur S. Kats of New York University Law School, proposes to 
make the doctrine of moral right an Integral part of American law. Mr. Kats 
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draws widely on the laws and jurisprudence of England, Germany, Austria, 
France and Latin America. He makes out a strong case to base the protection 
of authors not so much on the principle of private property rights as on the 
moral idea of an inviolate personality. 

The last paper, by Charles O. Whitley of Wake Forest School of Law, deals 
with “Copyrights and the Income Tax Problem.” The author shows how the 
U.S. laws and their interpretation by the courts Impose unjust burdens on 
the author; this is a phenomenon all too familiar to authors and their legal 
advisors in this country. The treatment of foreign authors under American 
tax legislation appears particularly unjust, although it seems possible to escape 
some of its rigours by arranging for an action to be tried in one Federal 
district court rather than in another. 

It is interesting for the English reviewer to see to what extent the basic 
principles of copyright law enunciated by Lord Mansfeld and other great 
English judges of the eighteenth century influence U.S. copyright law to 
the present day. i 

All four papers show a very high standard of scholarly investigation, of 
clear exposition of the legal problems and forceful pleading for the reforms 
aimed at, which is all the more remarkable since the authors when they wrote 
the papers were still undergraduates at universities. 

It can only be regretted that a similar competition is not available to law 
students in this country. 


Peren Merorwanpr. 


YEARBOOK ON Human RIGETS For 1950. ‘Compiled by the Human 
Rights Division of the United Nations Secretariat. [New York: 
United Nations; London: H.M.S.O. 1052. xvi and 596 pp. 
478. 6d.] 


Tas is the fifth Yearbook on Human Rights to be published by the Human 
Rights Division of the United Nations Secretariat. Generally speaking the 
volume is compiled in the same way as its predecessors, with sections devoted 
to national legislation, international treaties and agreements, activities of the 
United Nations and its agencies in so far as they affect human rights, and laws 
concerning human rights in trust and non-self-governing territories. There is 
also one major development which is to be welcomed, the more so by the 
present viewer who, in his reviews of the two previous volumes (14 M.L.R. 248; 
15 M.L.R, 269), deplored the absence of any reference to judicial decisions. 
Merely by reproducing the texts of national legislative measures a false 
impression of the realities of the situation is given, for the meaning and 
practical effect of this legislation normally appear only after the courts have 
heen called upon to apply the measures in question. The 1950 Yearbook 
includes a note of relevant judicial decisions at the end of the entry on 
municipal legislation of the country concerned. In addition, the section on the 
United Nations is followed by a note on the activities of the International 
Court of Justice in the field of human rights. i 

Since the coming into force of the United Nations Charter there has been 
much controversy as to the extent to which the United Nations is competent, 
in view of Article 2 (7) of the Charter, to deal with human rights at all. It 
is therefore the more interesting to read what the Human Rights Division 
considers to have been said on the matter by the World Court. Two advisory 
opinions and one judgment are mentioned. The first opinion relates to the 
` Interpretation of Peace Treaties with Bulgaria, Hungary and Rumania. It is 
true that the dispute between the Western Powers and these former satellites 
of Germany related to the human rights clauses of the Peace Treaties, but the 
question submitted to the Court only asked for an interpretation of the inter- 
pretation article of the Treaties, and the Court itself pointed out that it was 
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in no way concerned with the merits of the dispute as to the respect that was 
or was. not accorded to human rights in the three countries in question. In 
view of this fact, the opinion might well have been omitted from the Yearbook. 
The advisory opinion on South Africa’s obligations with regard to South-West 
Africa is more justifiably included, as is the Judgment in the Asyhown Case. 

In his review of the 1948 Yearbook, the reviewer said it would be interesting 
to note what appeared in the 1950 volume with regard to the promotion of 
human rights in the Union of South Africa (14 M.L.R. 244). The legislative 
measures reproduced are the Group Areas Act—though how anyone can regard 
as promoting respect for human rights an article which describes as “ coloured ” 
“any woman, to whichever race, tribe or class she may belong, between whom 
and a person who is... a member of the coloured group, there exists a 
marriage, or who cohabits with such a person,” is somewhat difficult to appre- 
clate—and the Suppreasion of Communism Act, the reading of which makes it 
clear that “Communism” in South Africa has a meaning that is only com 
prehensible to the Minister of Justice. The only redeeming feature of the 
entry is the decision of the Appellate Division of the Supreme Court in R. v. 
Abdwraman ([1950] 8 S.A.L.R.(A.D.) 186). In this case the court held invalid 
as unreasonable railway regulations concerning separate railway coaches for 
the separate races. Unfortunately, the Yearbook makes no mention of the 
fact that while the case was sub judice the Railway Act, 1916, under which 
the regulations had been issued, was amended and brought into line with the 
general separatist legislation of the Union (see the reviewers “The Legality 
of ‘Jim Crow’ Regulations,” 8 I.L.Q. [1950], p. 590, at p. 592). 

There is much of interest to be found in every part of the Yearbook, ‘but 
it is high time that the Secretarlat ceased relying for its information solely 
on the material provided by governments. So long as this is the case, so long 
will the Yearbook present one-sided pictures of the situation concerning human 
rights at the present day. There are certain matters which are published in 
government information bulletins and in reputable organs of the Press which 
must be within the knowledge of the Human Rights Division. If the Yearbook 
is to serve eny valuable purpose in the promotion of human rights its compilers 
must not be afraid of including material of which governments might justly 
be ashamed. 


` 


L. C. Greex. 


Tax Law or Nations: Cases, Documents and Notes. By HERBERT 
W. Brraas. Second Edition. [London: Stevens & Sons, 
Ltd. 1952. xxvii and 1108 pp. £8 8s. net.] 


Tax student of international law who is able and willing to spend not quite £8 
on a casebook, will certainly buy his money’s worth if he invests in this book. 
It does not, it is true, covér the whole field; thus international organisations, 
international litigation and war are some of the matters which one would 
have liked dealt with more adequately and the neglect of which cannot be 
excused by the statement that they merely raise problems of a “ special nature ” 
(p. vi). But as a companion to a textbook or a lecture this work is probably 
the best of its kind that has yet appeared. For it contains not only, the 
reports of something like 200 decisions, among them many rendered by muni- 
cipal courts outside the United States of America, but also a considerable 
amount of other material in the form of Documents and Editors Notes. 

As regards the former, to.draw attention only to a few selected at random, 
one notices the text of the Briand-Kellogg Pact and of The Hague Regulations 
of 1907; two Notes presented by the United States on the right to close ports 
occupied by insurgents; the main Articles (with commentary) of the Harvard 
Research Draft Convention on Diplomatie Immunities (1982); the observations 
submitted by the United Kingdom in 1948 on the duty to recognise new States; 
the statutory provisions of the United States, the United Kingdom and France 
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relating to the loss of nationality; an exchange of Notes on,the agrarian 
expropriation in Mexico. All tbis material is supplemented by about 100 Notes 
in which Professor Briggs introduces, summarises or explains each of his 
subjects and in which he makes reference. to other material to which a keen 
student may profitably turn. 

No casebook is able or intended to be a ‘substitute for a library, a textbook 
or a lecture. But this casebook comes as near that alm as may be possible. 
Even many practitioners ‘are likely to derive help from this book and from 
the guidance “through e vast bibliographical jungle,” which it gives. 


F. A. Maw. 


Tae Grotrus Socirry : TRANSACTIONS FOR THE YEAR 1951. Vol. 87. 
[ London: The Grotius Society. 1952. xxiii and 184 pp. Price 
to non-members 25s. | 


Tars volume contains elght papers read to the Soclety in 1951. The papers, 
which are not of equal merit and interest, cover a number of topics and, as 
usual, the majority are devoted to public international law. 

Dr. Georges Kaeckenbeeck opens with a valuable survey of the International 
Authority for the Ruhr and the Furopean Coal and Steel Community. The 
IAR, based on a co-ordination of sovereignties, belonged to the classical type 
of international organisation. The ECSC represents a new and daring venture; 
one recalls that the President of the High Authority, M. Jean Monnet (one 
of the principal architects of the Schuman Plan), at its inaugural meeting 
on August 10, 1952, emphatically stressed that the Authority was a truly 
supra-natianal body, not responsible to the Parliaments of the various member 
States of the Community. Mr. C. Wilfred Jenks’ paper on “The Impact of” 
International Organisations on Public and Private International Law” is as 
thought-provoking as his optimistic appraisal.of the scope and effectiveness of 
international law of today is surprising. Mr. G. Tracey Watts gives an 
instructive and amusing account of the practical difficulties encountered by 
the British Military Administration of Cyrenaica during the years 1942-1049. 
With the sole help of the Maawal of Miktary Low and a copy of the second 
volume of Oppenheim’s International Lawo the Chief Legal Adviser and his staff 
had to meet the multifarious problems involved in the establishing of a new 
Administration and a judicial system. Mr. E. T. Iwi sketches “The Evolution 
of the Commonwealth since the Statute of Westminster” and, somewhat hope- 
fully, advocates the creation of a Commonwealth Privy Council with its own 
Judicial committee. 

Professor T. B. Smith breaks fresh ground in his paper on “Mental 
Abnormality and Responsibility in International Criminal Law.” He believes 
in the existence of an international criminal law involving the responsibility of 
individuals and remains unconvinced that “when individuals are tried for war 
crimes, such trials are merely an extenston under international law of the 
municipal law of particular States.” Even if his examination of some of the 
Tokyo and Nuremberg trials fails in its turn to convert the reader, the latter 
cannot but benefit from the many illuminating comments on comparative 
criminal law and procedure. “The present Position of the Red Cross Geneva 
Conventions” is examined by Dr. Agenor Krafft. The extension of the 1949 
Geneva Conventions to civiHans is a striking development. Their authors may 
on occasion have been guilty of facile optimism (which perhaps explains why 
ratifications are coming in so slowly) yet the Conventions stand out as an 
honest endeavour to diminish as far as possible the horrors of any future war. 
Conflict of laws is worthily represented by Professor Graveson’s stimulating 
paper on “The Recognition of Foreign Divorce Decrees.” He offers some 
constructive suggestions to end the anomaly created by the fact thet, while 
the rules of recognition of foreign divorce decrees have remeined static, the. 
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rules governing jurisdiction in divorce of English courts have been developed 
to mitigate the hardship suffered by a deserted wife. The volume concludes 
with’ Professor Hanbury’s thoughtful study of “The Territorial Limits of 
Criminal Jurisdiction” in which he surveys some recent developments in this 
field. 

J. K. Gronrcxi. 


BICENTENAIRE DE L’EspritT DES Lois (1748-1948). MONTESQUIEU : 
SA PENSÉE POLITIQUE ET CONSTITUTIONELLE. Sous la direction 
de Borrs Mirsine-Gurrzevirce et Henri Pucer. [Paris: 
Recueil Sirey. 1952. 828 pp.] 


Tue bicentenary of the publication of De Pesprit des Lois was celebrated in 
Paris by a series of lectures which are now gathered in this book. There is 
hardly any of the classics of political thinking which needs more to be called 
to mind in these days than the work which above all others implanted in the 
Western mind the belief in the rule of law. The great lessons that Montesquieu 
taught were that Justice is only secure when it is separated from politics, and- 
liberty when power is freed from the temptations of absolutiam by being 
divided. It would have been pleasant to say that this symposium is worthy 
of its subject, but the truth is that it must be regarded mainly as a work of 
piety. All but two of the fifteen contributors are jurists, but unfortunately 
thelr subjects belong to the fields of history and political theory rather than 
Jurisprudence and their lectures are rather slight and superficial. An interest- 
ing discussion by M. Charles Eisenmann of the constitutional thought of 
Montesquieu, which refutes very well some of the common misinterpretations, 
should be exempted from this Judgment. However, along with a good deal of 
repetition, the lectures have all the flowers of French academic and forensic 
eloquence, and were doubtless ,pleasing to hear. 

- A. Commax. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. Herausge- 
geben von den Mitgliedern des Bundesverfassungsgerichts. Vol. 
1. [J. C. B. Mohr (Paul Siebeck) Tibingen. 1952. vii and 
454 pp. DM. 26.] 


Tar German Constitutional Court has in consequence of the controversy on 
the ratification of the Bonn Treaty and its supplementary agreements become 
one of the world’s most widely publicised courts. Its vital importance for the 
structure and the political life of the Western German Federal Republic does 
not, however, depend upon this one particular instance, however significant 
it may appear. The Basic Law of the Federal Republic has assigned to the 
Federal Constitutional Court a number of tasks which in their totality render 
that court a veritable “ guardian of the constitution.” Outside observers may 
perhaps be inclined to think that the Basic Law—in a revulsion against the 
state of lawlessness persisting in constitutional matters during the period of 
the Nari régime, which is easily comprehenslble—has somewhat overstressed the 
aspect of legality in political life. Undoubtedly the court has during the first 
year of its existence been compelled to deal with a number of points of little 
or no practical importance. This is not surprising, if one remembers that 
the Basic Law permits any member of the public to bring an action before the 
Constitutional Court for violation of every cltizen’s fundamental rights which 
are listed in the Basic Law. These rules of the Bamc Law leave in some 
instances far too much scope for the ingenuities or disingenuities of inter- 
pretation. But it is obvious from a perusal that the court has got through 


548 THE MODERN LAW REVIEW VoL 16 


this first wave of less meritorious petitions with highly commendable speed and 
energy and is settling down to the more important tasks allotted to it. 

It is not without significance that the court publishes {ts own series of 
reports. Its predecessor during the period of the Weimar Republic had to be 
content with a modest appendix to the series of reports of the Reichsgericht. 
The change is not merely characteristic of the increase in the importance of the 
, Constitutional Court as compared to that of the old Court of State Law. It 
ls the inevitable consequence of the fact that. the new court includes a con- 
siderable number of judges who are not Members of the Federal Court, which 
in most other respects has become the helr to the traditions of the Reichsgericht. 
The new court is neither in law nor in fact a mere secHon of the Federal 
Court, but an independent judicial body which includes a number of eminent 
lawyers whose reputation rests not upon thelr achlevements on the bench, but 
upon their experiences as practising advocates, professors of law and in some 
cases frankly as leading members of one or the other of the larger political 
parties It is well known that this latter fact has given rise to some consider- 
able‘ dispute in Germany, but the first volume of the court’s decisions shows 
no influence whatever of political—as opposed to legal—considerations. Where 
.as in Germany the balance of political life is such that a Constitutional Court 
‘is required to preserve the balance, it will have to be admitted that a court 
of that character cannot well function unléss it includes on its bench a few 
personalities who know political life better than merely from hearsay. This 
is all the more true under present conditions, having regard to the fact that 
under a dictatorship, such as extsted in Germany from 1988 to 1948, con- 
stitutional law was simply not in operation with the inevitable consequence that 
experience in the actual working of a democracy is not too widely spread 
among practising lawyers. Last not least, the experience made with the 
professional Judges of the Weimar Court ‘of State Law was anything but happy. 
The judgment of that court on Papen’s coup d’état signed the death warrant 
of the Weimar Republic. It can be readily appreciated that in remembering 
that experience those who were responsible for drafting the Basic Law felt that 
vestigia terreni. 


There are few decisions of any court of law which can aspire to making 
history. In that respect the German Constitutional Court is in a privileged 
position. Being confined to deciding upon constitutional conflicts it is clearly 
to a very large extent responsible for the shape of things to come in the 
German Federal Republic and in consequence in Central Europe in general. 
' This first volume contains the decision on two statutes following which 
the three South German Länder Baden, Wtrttemberg and Hohenzollern which 
have existed well-nigh from time immemorial have given way to the new “ South 
Western State.” The second volume is to contain, it is understood, the judg- 
ment on the legality of the neo-Nasi “ Social Reich Party.” It may also contain 
the final Judgment on the Bonn Treaty conflict. It will be clear that this 
series of reports is indispensable not only to anybody interested in German 
law as such, but to any student of contemporary German and Central European 
history. 

This does not mean that it is of no interest to practiHoners in the field 
of international legal relations. The present volume contains, e.g, a decision 
from which it appears that Sudeten-Germans may in certain circumstances 
retain German nationality granted to them in 1989, but may also divest them- 
selves of it. Both, the retention and the-divesting, may be effected impliedly— 
a ruling which may lead to numerous doubts and difficulties, whenever in a 
more distant future the question of the nationality of such a person may arise. 

One must hope that the publishers may find it possible to reduce the price 
of the series at the earliest possible moment. This is at present out of propor- 
tion to that of other comparable series of reports and may prevent the wide 
circulation of these reports which is clearly desirable. 

E. J. Conx. 
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DIE DEUTSCHE RECHTSPRECHUNG AUF DEM GEBIETES DES INTER- 
NATIONALEN PRIVATRECHTS IN DEN JAHREN 1945-1049. By A.N. 
Maxanov. [Berlin: Walter de Gruyter & Co., and Tubingen: 
J. C. B. Mohr (Paul Siebeck). 1952. xi and 281 pp. |] 


Brrweew 1926 and 1984 the Institute for Forelgn and International Private 
Law, then in Berlin under Rabel’s directorship, published an annual collection 
of German decisions relating to private international law. This practice, inter- 
rupted during the Nasi régime, is being resumed by the Institute, now at 
Tubingen, and the first volume covering the years 1945 to 1949 has become 
available. It has been painstakingly prepared by Professor Makarov who, it 
is to be hoped, will soon publish the volumes for the subsequent years and thus 
provide what undoubtedly is a most useful guide to the German conflict of 
laws. It should be pointed out, however, that in many respects the present 
volume reflects the state of confusion which prevailed in Germany during the 
years {n question. That conflicts arose almost exclusively in the field of family 
relations, was, in the circumstances, an inevitable consequence. It 1s more 
important to emphasize that there did not exist a Supreme Court which could 
exercise a unifying Influence. Indeed, many decisions reported in this volume, 
particularly those rendered by county and district courts, cannot in any sense 
be regarded as authoritative or sometimes even as representative; that in an 
important international case the Supreme Court of Aden recently relied on a 
decision of the County Court at Waiblingen, reported in the present volume 
at p. 8, showed a remarkable lack of the sense of proportion required of lawyers 
who use comparative material. 
F. A. Maxx 


Den AxBBAU DER KONTROLLRATSGESETZGEBUNG. By GÜNTHER 
JAENICEE. [Ké6ln-Berlm: Carl Heymanns Verlag. 1952. 
55 pp. No price stated. | 


THis short monograph deals with a narrow point arising from the fact that 
the legislative functions in Germany as a whole, which eight years ago were 
entrusted by the Allies to the Control Council, have come to an end. They 
ceased when after March, 1948, Soviet obstrucHon made meetings of the Control 
Council impracticable and have since been superseded by a variety of political 
and constitutional events in both parts of Germany. The question remains 
how Control Council legislation, originally enacted by the four Alles, can now 
be amended or repealed. The author propounds the view that at first the 
Commander-in-Chief in respect of his Zone and later the Allied High Commis- 
sion had the power of repeal and that upon the entry into force of the treaties 
of May, 1852, it will be exercisable by the German Federal Republic. This 
conclusion accords with practical requirements and with the rapidly changing 
picture of constitutional developments in Western Germany. The specialist 
will derive benefit from Dr. Jaenicke’s argumentation. 
F. A. Mixy. 


QUESTIONS ON BANKING Practice. Ninth Edition. Revised and 
issued under the authority of the Council of the Institute of 
Bankers. [London: Blades, East and Blades, Ltd. 1982. 
858 pp. and (index) 89 pp. To members of the Institute of 
Bankers 12s. 6d. net; to non-members £1 1s. post free.] 


Tue first eight editions of this standard reference book appeared between 1885 
and 1880, and the publication of the ninth edition has been held up as a result 
of the recent war. For those who are not already familiar with the work, it 
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may be helpful to state briefly its scope, and purpose. The present edition 
comprises 949 quesHons on matters of banking practice to which answers are 
provided. These answers are authoritative in the sense that they have been 
prepared with the collaboration of-all the Clearing Banks. Some of the 
questions are very short; for example, Question 46] asks “Can a banker legally 
refuse to honour a cheque or bill dated or accepted on a Sunday?” Others 
are lengthy and complicated and, in some cases, the opinion of counsel has 
been obtained. 

Those responsible for the revision of the book have done thelr work 
thoroughly, and very few errors or omissions have been noted. Some of the 
questions in the 1980 edition have been combined, and fresh material has been 
added. There is perhaps some scope for further improvement in the general 
arrangement of the subject-matter The work is divided into five main topics, 
namely “The Customer,” “The Customers Account,” “Negotlable Instru- 
ments,” “Security for Advances,” and “Miscellaneous.” Each of these contains 
numerous sub-divisions, and it would be helpful if, in the next edition, the 
sub-divisions could be arranged alphabetically. 

There are a few small points which might be given attention in the next 
edition. Thus the answer to Question 867 which asks: “Can an instrument 
drawn payable to an impersonal payee, such as ‘cash,’ ‘ wages,’ or ‘ expenses,’ 
or order, be treated as payable to bearer, and be paid without endorsement?” 
should include some reference to Oole v. Milsome [1951] 1 All E.R. 811. The 
answer to Question 81 contains an out-of-date reference to the Companies Act, 
1929 and, in any event, the section cited seems to have no relevance to the 
answer. In the answer to Question 88 it is stated that under the Companies 
Act, 1948, notice of a resolution for voluntary winding up has to be advertised 
in the London Gamesite within seven days; in fact the 1948 Act extended the 
period to 14 days. 

7 The work is admirably indexed, though the present reviewer would welcome 

the addition of tables of cases and of statutes: over 400 cases are cited. [Since 
this was written, a table of cases has been stencilled on foolscap sheets and is 
supplied with each copy of the book.] The book is made available to members 
of the Institute of Bankers at the remarkably low price of 12s. 6d. net. 


J. Mirwes Hope». 


Proving 4 Wiar. By E. A. Paues. Oyez Practice Notes, No. 9. 
Second Edition by D. R. Lx B. HoLioway. Foon od. Law 
Stationery Society. 1952. 110 pp. (and tables). 9s. 6d.] 


A mave story is told about a Town Clerk of many years’ standing, who wrote’ 
to his London agent to say that his mother had just dled, enclosing her will 
and asking what he should do about it. Nowadays, Phillips’ Proving a wil 
would have been the best response. : 

This “practice note” incorporates in .110 pages a quite remarkable amount 
of information essential to the articled clerk and the young solicitor faced 
with the problems of non-contentious probate business. Considering the com- 
plexity of probate practice it is a tribute indeed to the author and the editor 
that they make the way so clear for the tyro; and all the common pitfalls are 
pointed out. The meticulous detail displayed may be realised from the fact 
that, dealing with proof of death, room is found for the special rules applicable, 
e.g to deaths in Czechoslovakia and in the 4fray disaster. 

Throughout the book there are references to the author’s larger work on 
Probate and Estate Duty Practice for those who, despite the compendious 
character of this book, require further information or precedents of the less 
common forms used. 


Would it perhaps be captlous to suggest that Proving a Will (despite the 
title) might be expanded very slightly in the next edition to include the practice 
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relating to grants of administration on intestacy? It would certainly greatly 
enhance this book’s value to a practitioner: 

: Hamiso R. Gray. 


~ 


Tue Commenciat Dicrionany. By A. G. P. Putian, of the Middle 
Temple, Barrister-at-Law and D. W. ALCOCK, a. B.A.A. J AA. CCA, 
[London: Sweet & Maxwell, Ltd. 1958. v and 816 Pp. 258.’ 


Tas book is adapted from the Australian Oommercial Dictlonary by Mr. Keith 
Yorston, but it has been substantlally rewritten for use in Great Britain. 
There is undoubtedly roqm for a handy guide to the meaning of commercial 
expressions and this book should do something to make the jargon of lawyers, 
accountants and economists more readily intelligible to those of us who are 
unversed in disciplines other than our own. The expressions and abbreviations 
chosen appear to have been well-selected and, on the whole, the definitions are 
accurate and clear. Purists, however, will find much to quarrel with; for 
example, in the definition of “f.o.b.,” in the equating of capital watering and 
bonus issues, and in the statement at p. 68 which impHes that all the provisions 
of the Companies Act, 1946, apply to chartered companies. The definition of . 
“ crossed cheque” would also be more helpful if the effect of “not negotiable” 
crossings was explained. However, in a work of this nature it is inevitable 
thet strict accuracy should often have to be sacrificed to brevity and in general 
the autbors have accomplished thelr dificult task most commendably. 


L. C. B. G. 
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